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COUNSEL'S NOTES 

1. In these Heads of Argument we have disregarded the formal title and 

rank of witnesses after their initial mention. 

2. We have referred to the various bodies by their Afrikaans acronyms 

· rather than their English counterparts. This course has been dictated 

by considerations of convenience: all the witnesses who referred to 

the bodies concerned did so ili Afrikaans. 

3. These heads are concerned almost exclusively with matters of fact. 

A further set of heads will be filed at the hearing of this matter, by 

which time the legal issues will have been identified. 

4. The question of the complicity of the South African Police in the 

Goniwe murders is not dealt with in these heads. We have made the 

assumption that other parties will ensure a comprehensive debate of 

the topic. 



IN THE SUPREME COURT OF SOUTH AFRICA 

(SOUTH EAST CAPE LOCAL DIVISION) 

Deceased: 

MATTHEW GONlvVE 

SPARROW MKONTO 

FORT CALATA 

SICELO MHLAULI 

INQUEST NO. CC7/93 

HEADS OF ARGUMENT ON BEHALF OF 
THE SOUTH AFRICAN DEFENCE FORCE 

INTRODUCTION 

THE SIGNAL: 

This document was published in the New Nation of 8/14 May 1992. Its 

interpretation as a death warrant in the accompanying article unleashed a flood 

of polemical speculation as to the meaning and purpose of the signal. 

This enquiry is a direct result of those events. 

The determination of the signal's meaning and purpose is central to the present 

enquiry insofar as it relates to the South African Defence Force ("SADF"). 

· •  
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CHAPTER I 

" ... permanent uit die samelewing verwyder ... " 

1. The interpretation of these words, as they appear in the signal and 

in their wider context, is the principal topic dealt with in these 

heads: it is the most important issue in this inquest insofar as the 

present enquiry is concerned with the conduct of members of the 

SADF. 

2. The words, singly or as a phrase, bear an innocuous meaning. That 

fact, however, is of little or no assistance. The real question is 

whether the words, giving full weight to the factors which bear upon 

their interpretation, constitute a "death signal" or whether the words 

retain their primary innocuous meaning. 

3. Any reasoning employed in the search for an answer to the question 

characterised in the previous paragraph, must take its rise from the 
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association in time between the signal (7 June 1985) and the murders 

of Matthew Goniwe and the others (27 June 1985). 

4. The search for that answer would involve: 

4. l an examination and determination of those principles 

which would provide the legal matrix against which the 

facts, circumstances and the probabilities would be 

evaluated; 

4.2 a consideration of the evidence and exhibits, employing 

the principles so garnered. 

5. As always, the point of departure is the Presumption of Innocence. 

5.1 The practical effect of that presumption on this inquest, 

is to cast the onus squarely on whomsoever suggests that 

the signal was a "death signal". 
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5 .2 Words or phrases which are capable of more than one 

meaning, should be interpreted in favorem innocentiae, 

until a contrary meaning has been established. 

5.3 The onus is the one appropriate to criminal cases in 

general, with full consideration of the prim a fade nature 

of the search in inquest proceedings. 

FACTS, CIRCUMSTANCES AND PROBABILITIES: 

6. This triad of considerations will be used to evaluate each of the 

following topics: 

6.1 The ipse dixir of Colonel Du Plessis. 

6.2 The ipse dixir of General Van Der Westhuizen. 
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The signal and its immediate historical matrix are of cardinal 

importance to its interpretation. A number of facts provide the most 

reliable objective "tools" for the task in hand. 

01:>Yective Fact No. 1: 

The signal,� in its terms, was drafted by Colonel Lourens Du Plessis 

("Du Plessis") and despatched on the same day. 

Objective Fact No. 2: 

The signal of 23 May 1985 was despatched on that day. 

Objective Fact No. 3: 

The GVS-Aksiekomitee ("GVS") resolved to appoint a working 

committee. That committee functioned under the chairmanship of 

Brigadier Geldenhuys. The object of that working committee was 

expressed in the words " ... oor GONIWE se lot sal beslis ... ". 

That resolution was taken on 6 June 1985. 
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Objective Fact No. 4: 

The Geldenhuys committee commenced its sittings on the 7 June 

1985. Its report is dated 12 June 1985. 

Ohjective Fact No. 5: 

The Geldenhuys committee reported in the terms appearing in the 

document at Bundle 2, p. 70. 

Uncontroverted Facts Established by the Evidence: 

A number of facts, established by the testimony of witnesses, are 

uncon troverted. 

Uncontroverted Fact No. l: 

Major General Van Rensburg ("Van Rensburg") telephoned then 

Brigadier (now Lieutenant-General) Van Der Westpuizen ("Van Der 

Westhuizen 11) on 7 June 1985 on the issues before the Geldenhuys 

committee. 

"Nou bet u vir Gen. Van- der Westhuizen gebel voor die 
subkomitee vergadering of tydens die subkomitee vergadering? 
--- Ek het horn beslis gebel voor die saamtrek van daai 
vergndering wat o� 10-uur die oggend begin bet." 
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Van Rensburg 27 : 23-26 

Uncontroverted Fact No. 2: 

During the course of the aforesaid telephone conversation, Van Der 

Westhuizen undertook to confirm his point of view in writing. 

"Wat het Van der Westhuizen Yir u gesi! oor die te!cfoon'! I-let 
hy hulle standpunt gcgee'? --- Hy het haie pertinent die standpunt 
genoem en hy bet ook vir my gese dat daar, dit word skriftelik 
hevestig. 
Wm, dit nodig dat dit skriftelik beYestig moes word? --- U Edele 
ek het dit nie as nodig heskou nie maar ek kan nie vir horn se hy 
moet dit nie doen nic. Ek het in elk geval op die mondelinge 
inset wat hy �dcwer het het ek die Geldenhuyskomitt..>e voorgelig 
onr prcsies wat hulle uitcrste standput was omtrcnt die 
aanhouding van l\for. Goniwe." 

Van Rensburg 31 : 22-31 

Uncontroverted Fact No. 3: 

Van Der Westhuizen instructed Du Plessis to draft and despatch a 

signal. 

Uncontroverted Fact No. 4: 

To the knowledge of Du Plessis, the signal and its copies would be 

filed in various official files and entered in various official registers. 

The signal or its copies were filed with the signals office in the Port 
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Elizabeth office of Eastern Province Command, in a file under the 

control of Du Plessis in the offices of Eastern Province Command, 

in the files kept at the office of the Secretariat of the State Security 

Council (SSVR), and the Communication Centre at Army 

Headquarters. 

Uncontroverted Fact No. 5: 

When the murder of Goniwe and the others became public 

knowledge, Du Plessis did not discuss or broach the matter with Van 

Der Westhuizen, despite the for�er's curiosity as to the persons 

responsible. 

Uncontroverted Fact No. 6: 

Van Der Westhuizen did not discuss the topic with Du Plessis. 

Uncontroverted Fact No. 7: 

Du Plessis did not mention the matter to Van Der Westhuizen during 

the ensuing years. 

A REVIEW OF THE OBJECTIVE AND UNCONTROVERTED FACTS: 

9. The difference in the two categories of facts lies in their origin. 
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9.1 The existence of the first category of facts is established 

by evidential material which is not dependent on the 

testimony of any witness. 

9 .2 The second category of facts has its origin in the 

testimony of witnesses. The guarantee of trustworthiness 

of the facts listed in the second category is found in the 

quality of their being uncontradicted and, for the most 

part, either confirmed by other facts or adequately 

supported by probabilities. 

In consequence, the distinction lies in their origin and not in their 

probative quality: both sets of facts are reliable and worthy of 

acceptance. 

THE CIRCUMSTANTIAL EVIDENCE AND PROBABILITIES PROVIDED 
BY THE OBJECTIVE FACTS AND THE UNCONTROVERTED FACTS: 

10. The hard core of fact distilled from the objective and uncontroverted 

facts listed above provides the substratum from which probabilities 

and inferences arise. Those probabilities and inferences provide the 

key to the meaning of the signal. 

} 
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1 1. The events which provide the hard core facts occurred on 6 and 7 

June 1985 or are linked to the occurrences of those dates. 

11.1 On 6 June 1985 the GVS-Aksiekomitee resolved, after 

discussion, that a committee under the direction of the 

SSVR would decide on the fate ("lot") of Goniwe. That 

committee was to make a submission on 12 June 1985. 

(Bundle 2, p. 54, par. 5) 

In the result, the submission was compiled and submitted 

on 12 June 1985. 

(Bundle 2, p. 70) 

11.2 Geldenhuys was appointed as chairman of the committee 

on 6 June 1985. 

11.3 That committee ("the Geldenhuys committee") 

commenced its sittings on 7 June 1985. 
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1 1 .4 On the same day, Yan Rensburg telephoned Van Der 

Westhuizen . The latter undertook to furnish a written 

" inset" for use by the Geldenhuys committee. 

1 1 .5 Van Der Westhuizen instructed Du Plessis to draft and 

dispatch the signal . 

I I . 6  The signal was drawn and dispatched. Copies were filed 

in various official files and entered in a number of 

registers . 

11 . 7 In paragraph 3 of the committee's submission the 

following sentence appears: "Oostelike Provinsie GBS 

het ook 'n kart skriftelike inset gelewer". 

1 1 . 8 Paragraph 26 of the same document reads: 

" MOONTLIKE OPSIES 

26. Om Goniwe te neutraliseer kan busies twee opsies 
onderskei word nl, optrede in tenne van veilig­
heidswetgewing, of' om horn terug te bring in die 
stel!iel deur horn weer in 'n ondenvyspos aan te 
stel" . 
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1 1 .9 Paragraph 27 of the same document reads :  

1 1 . 10 

1 1 . 1 1  

1 1 . 12 

" OPTREDE IN TERME VAN VEILIGHEIDS\VETGE\YING 

27. Daar kan teen Goniwe opgetree word deur horn 
onder Artikel 28 van die Wet op Binnelandse 
Veiligheid sonder ,·erhoor aan te hou. Hierdie 
soort a:mhouding lok groat kritiek uit en stel die 
prohlecm net uit en word onder die gf4Jewe 
omstandighede nie as prakties heskou nie" . 

Paragraph 35(a) reads: 

" a. Hy word uit die gemeenskap waar hy 'n Jcidende 
rol speel verwyder - dit sal Cradora en ander f4Jter 
nie tot stilstand bring nie" . 

Paragraph 40 reads: 

" OPTREDE TEEN GONIWE MEELOPERS 

40. Dit kan oonveeg word om meelopers van Goniwe, 
soos sy neet' l\-Ibolclo Goniwe en Fort Calata na die 
Direkteur vir Staatsveiligheid te verwys vir 
moontlike aanhouding of' inperking. Dit moet egter 
nie onmiddellik saamval met Goniwe se aanstelling 
nie aangesien dit weereens 'n moontli ke uitkomkans 
vir Goniwe kan hied. 'n Geskikte tyd en 
omstandigheid moet hiervoor af'gewag word" . 

Goniwe and three others were murdered .on 27 June 

1 985 . From the time the murders became public 
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knowledge to the present day,  Du Plessis neither 

mentioned nor discussed the murders with Van Der 

Westhuizen. Yan Der Westhuizen, similarly, did not 

mention the matter to Du Plessis. 

The immediate task in hand is to determine what 

inferences are to be drawn from the hard core facts, 

employing the established principles for sound judicial 

reasoning by inference. 

12.2 Thereafter, the impact of the testimony of vanous 

witnesses on the result of the inferences so drawn, falls 

to be examined. 

1 3. No better yardstick for reasoning by inference can be employed than_ 

the dictum of Watermever, J.A. in R v .  Blom, 1939 AD 1 88 at pp. 

202 and 203: 

"In reasoning by inference there are two cardinal rules of logic 
which cannot be ignored: 
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( 1 )  The inference sought to  he  drawn must be  consis­
tent with all the proved facts. If it is not, the inf'er­
ence cannot be drawn. 

(2) The proved facts should he such that they exclude 
every reasonable inference from them save 

0

the one 
sought to he dr.iwn 11 • 

Over the past 50 years that passage has distinguished itself and i ts 

learned author by becoming the most quoted , referred to and 

followed ci tation in the annals of our case law. 

The inference sought to be drawn in relation to the signal by tho�e 

who dispute that it was an innocuous administrative communication, 

is that the signal in the use of the words 11 
• • •  permanent uit die 

gemeenskap verwyder . . .  1 1  was a I I  death I I  signal . 

14 .  The hard core facts are in  the language of Blom ' s  case, " consistent" 

with an innocuous meaning. Moreover, the hard core facts, on 

proper analysis , gainsay the notion of a de�th signal . 

1 5 .  Whatever the outcome o f  reasoning based on consistency may be, 

the suggestion of a death signal fails when regard is  had to the 
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second tenet of Watermeyer, J. A.  's reasoning:  "The proved facts 

should be such that they exclude every reasonable inference from 

them save the one sought to be drawn" .  Again, an examination of 

all the facts leaves ample room for drawing a reasonable inference 

that the signal was an innocuous one. 

1 6. If one examines the hard core facts and particularly the fact of the 

GVS decision of 6 June 1 985 and the content of the Geldenhuys 

report, the undeniable evidence is that two alternatives for Goniwe 

were being considered: reappointment or Section 28 incarceration. 

1 7. No document or witness who was concerned at SSVR level even 

remotely suggests that the killing of Goniwe was an option. The 

immutable contents of the resolution of 6 June and the report of 1 2  

June, more cogent than the "say so" of any · witness, speak of '1: 

version which is "consistent" only with a version in which Goniwe's 

death was not considered. 
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1 8 . This  result  i s  achieved even i f  one accepts that the signal was not 

before the Geldenhuys committee. A close analysis of the facts , 

however, leads one to the conclusion that the 7 June 1 985 signal was 

before that committee: 

1 8 . 1 The signal of 7 June 1 985 had i ts very origin and 

existence in the decision to appoint a committee to decide 

on the fate of Goniwe taken the previous day .  

I 8 .2  The signal was cal led for and dispatched on 7 June 1 985 

so that i t  could be placed before the Geldenhuys 

committee. 

1 8 . 3  There is  no  suggestion that i t  was not delivered to  the 

offices of Yan Rensburg .  I n  the ordinary course of  

events, therefore, the assumption is strong that i t  was 

timeously delivered. 

1 8 .4 Van Rensburg in his  first affidavit states: 11 
• • •  ek kort 

na gemelde telefoniese gesprek 'n skriftelike sein 

ontvang het vanaf die Oostelike Provinsie GBS . . •  11 • 

Bundle I ,  p .  1 14 ,  par. 5. 
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1 8 . 5  The report of  the Geldenhuys committee contains a 

passage that is consistent with the signal of 7 June 1 985 

having been placed before it: "Oostelike Provinsie GBS 

het ook 'n kort skriftelike inset gelewer" . 

Bundle 2 ,  p. 70, par. 3 .  

1 8 . 6  The earl ier suggestion that the last quotation may refer 

to the earlier signal of 23 May 1 985 i s  displaced by the 

evidence of Geldenhuys himself who says that he has 

never seen that signal . 

" IHNR HE�TNING: Wei ek wil u net vem·ys nu 'n 
sein geduteer 23 Mei 1985, U Edele dit is die 
dokument by bladsy 47 in die tweede bundel, kan 
u net, die tweede hundel. Het u die betrokke 
seinberig al ooit vantevore gesien? --- Dit is die 
seinherig van 23 Mei? 
Dit is inderdaad korrek. --- Dit is gister aan my 
�etoon. 
Ja, ek meen nou rondom die datum wat nou ter 
spr.ike is, Junie-maand 1985? --- Ek kan nie in 
herinnering roep dat ek hierdie dokwnent gesien 
het nie. " 

Geldenhuys 5 1 0  : 14-23 

1 8 . 7 Furthermore, the content of paragraph 40 of the report 

is consistent only with knowledge of the content of the 

signal of 7 June 1 985 . 
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" OPTREDE TEEN GONIWE EN 1\-IEELOPERS: 

40. Dit kan oonveeg word om meelopers van Goniwe, 
soos sy neef Mholelo Goniwe en Fort Calata na die 
Direkteur vir Staat'iveiligheid te verwys vir 
moontlike aanhouding of' inperking. Dit moet ec�ter 
nie onmiddellik saamval met Goniwe se aanstelling 
nie aange'iien dit weereen'i 'n moontlike uitkomkan'i 
vir Goniwe kan hied. 'n Geskikte tyd en 
omstandigheid moct hiervoor af'gewag word" .  

The reference to Mbolelo Goniwe as Goniwe 's  " neef" 

and the names of the same persons who appear on the 

signal of 7 June 1 985 , put the matter almost beyond 

question . The signal refers to those three people, i t  does 

so by using their ful l  names and by referring to Mbolelo 

as the "broer" or "neef" of Goniwe. 

By contrast, the signal of 23 May 1 985 does not refer to 

Mbolelo Goniwe and refers to Goniwe and Calata by 

their surnames only. 

1 8. 8  The language of paragraph 35(a) of the document bears 

a striking resemblance to the language of the signal of 7 

June 1 985: 
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"a. Hy word uit die gemeen�kap waar hy 'n leidende 
rol speel verwyder - dit sal Cradora en andere t!(�ter 
nie tot stilstand bring nie" . 

1 8 . 9  Van Rensburg in his evidence (p. 30) deposes to a very 

different version to that which appears in paragraph 5 of 

his first affidavit. We give a detailed cririque of Van 

Rensburg ' s  evidence in Chapter IV below. At this stage 

it is sufficient to say that his first version is to be 

preferred: 

1 8.9. 1 Despite two opportunities m his two 

subsequent affidavits, Van Rensburg does not 

take the opportunity of "correcting" 

paragraph 5 of his first affidavit. Morever, 

after the lapse of some 10 months from the 

time of his first affidavit, he takes no 

opportunity to correct paragraph 5 of his first 

affidavit. He knew that avenue was available 

to him since he had twice had the occasion to 

abridge his first affidavit by means of 

subsequent affidavits ; 
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His second version is in total conflict wi th 

the probabil i ties . The signal was dispatched 

for purposes of placing i t  before the 

Geldenhuys committee. It is unthinkable that 

the signal , having been drawn and dispatched 

with the required expedi tion, would arrive at 

the offices of the SSVR and then not reach 

the very body for whom it was intended . 

Van Der Westhuizen was in Pretoria from 9 or I O  June 

1 985 for · a number of days in · order to present the 

S trel i tzia Plan. Yan Rensburg was present during the 

presentation of that plan.  

"Generaal, u het l'ir ons gese dat kort na die 7de Junie u is 
Pretoria toe. --- Ja U Edele. 
En ek kan nie onthou presies wat u getuienis was - het u 
Gcneraal van Ren'iburg daar gesien of nie? -- Ja U Edele. Op 
die 12de toe ons Plan Strelitzia aangebied qet by die 
Staatsveilighcidsraad was hy teenwoordig gewees. Die 12de· 
Junie." 

Van Der Westhuizen 2829 : 4- 1 0  

I f  Van Rensburg and Van Der Westhuizen had been 

conspiring on 7 June 1 985 to kill Goniwe, the 
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probabilities are that Van Der Westhuizen would have 

taken the opportunity of his sojourn in Pretoria to 

persuade the Geldenhuys committee that Goniwe should 

be murdered. Alternative1v, the matter would have been 

of sufficient importance to warrant a special trip to 

Pretoria rather than commit a matter of such sensitivity 

to paper which a large number of people had access to 

and could read. 

18. 1 1  The names of the remaining two persons, other than 

Goniwe, which were to be included in the signal was left 

to Du Plessis for selection . I f  the signal was a death 

warrant, it could hardly be left to he discretion of an 

underling to make the selection as to whom to kill  and 

whom not to kill. 

11 U Edele die op drag aan my was drievoudig. Ek _ 
moes die gesprek hevestig in die eerste plek en in 
die tweede plek moes ek die name noem van die 
persone wat hetrokke is .. . ". 

Du Plessis 2417 : 5-8 

1 8. 12 Du Plessis had to indicate the implications of the 

proposal in the signal: 
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11 Tweeden� die· name van die persone wat 
betrokke is en die implikasies. En ek bet dit 
onmiddellik gaan doen. 11 • 

Du Plessis 2503 : 14- 1 6  

1 8 . 1 3  I f  the request was one for Goniwe's  murder, the most 

important implication would have been the fact that the 

SAP would be inyestigiting the murders. One would 

have · expected that fact to be spelt out in  the clearest 

terms and addi tional suggestions to have been made as to 

how that eventual i ty was to be handled. Nothing of the 

sort appears in the signal . The implications that Dti 

Plessis does spell out are the ones that one would expect 

to have followed upon the arrest and a lengthy term of 

detention. 

1 8 . 1 4  What none o f  those seeking to put the connotation o f  a 

death warrant on that signal have sought to explain i s  the . 

arrant stupidity of placing such a request in wri ting . 

"Maar sou Van der Westhuizen of Du Plessis hulle 
skuldig gemaak het nan so iets? --- Ek sou graag 
wou reken dat hulle verantwoordelik was en dit nie 
sou wou doen nie, maar ek wil ook vir u se in 
dieself de asem dat dit volgens my bykans 35 junr 
van Staunde Mag diens seer sekerlik die eerste keer 

... 
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sou wees wat ek hoor dat iemand so iets soos 'n 
l'ersoek om icmand dood te maak op skrif' sou stel. 
Ek dink dit sou die domste persoon wees onder die 
son om sy haQd op papier te sit en te se "hiermee 
versoek ek dat X, Y en Z moet doodgemaak 
word"." . 

Van Rensburg 197 : 19-28 

"W:,1t heteken dit vir u? --- Ek sou nie in my 
verste gedagte kon dink dat iemand 'n sein sou 
skryf, sy hand op skrir sou sit en se maak :L�seblief 
vir my die volgende persone dood nie. Nie in my 
verste j!edagte sou ek so iets kon dink nie. En as dit 
nie reed'i onmoontlik is nie om dan nog so 'n sein 
aan die SSVR te rig sou vir my totaal, in my verste 
gedagte sou ek nie aan so iets kon dink nie.". 

Geldenhuys : 523 : 23-29 

"Korn ons gaan nou na ander dinge. Korn ons ga�n 
nou na die veronderstelling dat Van Rensburg het 
u gehel en dat u mening mL', dat hy vermoor moes 
word. Sou u daardie inset in 'n sein van die aard 
venvoord? --- Nee, ek sou nie eers op die telefoon 
daaroor gepraat het nie." . 

Van Der Westhuizen 3008 : 6-10 

The words "venvyder", "samelewing" and "permanent" 

in the sense in which they are used in the signal, form 

part of the usage of the "Veiligheidsgemeenskap" at the 

time. No better evidence of this is to be found anywhere 
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than that which came spontaneously from Snyman under 

cross-examination by Mr. Bizos: 

"Nou as dit nou beweer ,vord dat die woorde in 
par.igraaf 3:  "Dit word voorgestel dat bogenoemde 
persone permanent uit die samelewing as saak van 
dringendheid verwyder word. " As dit 'n voorstel is 
dat die persone moet aangehou word, wat sou u se'! 
--- Ek weet nie wat hierdie mense bedoel het by die 
sein nie U Edele. 
Hoe verstaan u dit'! -- Dat hy uit die samelewing 
venvyder moet word. 
Permanent? -- So dit kan 6f beteken "aanhouding" 
of "in perking 11 • 

Permanent'! --- 11 Aanhouding" of "in perking" - dis 
al wat dit kan beteken. 
Permanent'! --- Nee ek wil - ek weet nie van hicrdie 
ding nie, ek het horn nie opgestel nie, so ek wil nie 
verslag lewer oor die "permanent" nie. 
0 en u wil nie 'n mening uit • • •  (tussenbeide) ---
1\foar in ons taal kan dit net heteken of aanhouding 
or inperkin1!. " (our underlining). 

I 

Snyman 1029 : 24 - 1030 : 1 0  

The questions could not have been expected 

nor the answers canvassed in prior 

consultation.-

Moreover, the number of instances in documents of the 

"veiligheidsgemeenskap" in which the word "verwyder" 

was used, indicates that the word was very much part of 

"ons taal" .  Similarly , the word "gemeenskap" and 
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" samelewing" were seen then as b_eing synonymous, as 

indeed they are semantically. 

"Hier praat hulle "uit die gemeenskap verwyder" . 
U woord keuse was "uit die samclewing Yerwyder" . 
Is dit recJ Kolonel'! --- Dit is so U Edele. 
Is daur 'n noemen�waardige verskil tm;sen 
"gemeenc;kap" en 11samelewing 11 '! --- NL>e Edele, nie 
sover my hetref nie. 
Natuurlik nie. Hierdie ding van 11uit die 
�emeem;kap venvyder" en "uit die samelewing 
venvydcr11 was in hierdie tyd geykte GBS taal, reg'! 
--- Ek sal saamstem met dit U Edcle. " 

Du Plessis 2326 : 10- 1 8  

11 11Venvydcr" - dci woord wat u gebruik · het, 
"gcmeen'ikap" , u het dieself'de woord gebruik in sy 
sinomiem "samelewing". Kon daardie woorde van 
u sien afgekom het'! --- Watter paragraaf is dit U 
Edele? 
Par.A ho aan bids. 75. Hy word uit die 
gemeenc;kap ..•. (tussenkoms) --- . . . •  venvyder, ja, 
dit is so U Edele. 
U stem daannee saam? --- Ja U Edele. 11 

Du Plessis 2327 : 25 - 2328 : 3 

11 Miskien moet ek voor dit hecJin. Onthou u dat ti 
vir ons gese bet Vrydag dat gemeenskap en 
samelewing beteken dieselfde? Onthou u dit? --- Ja 
U Edele. " 

Du Plessis 2398 : 2 1-23 



1 8.17 

1 8. 1 8  

- 26 -

No instructions were given for the signal to be destroyed 

as one would have expected in the event of that signal 

containing a request to kill Goniwe and the others. 

If the signal was a suggestion to kil l  Goniwe and the 

others, it was sent to the wrong address. 

"Nooit in der ewigbeid sou dit deur my kantoor gegaan bet nie 
om twee hesondere redes. Die Sekretariaat Yan die 
Staat�veiligheidsraad was verhewe bo enige koverte (?) moord 
ondennmmse vuil "cloak and dagger" spele Yan hierdie aard, en 
punt nommer 2 die uitvoering van enige sodanige taak sou gele 
het op die lynf'unksie van Brigadier Yan der Westhuizen, met 
andcr woorde dit sou dan in sy Iynkanaal na die weennag toe 
moes gaan vir 'n nonnale koverte (?) oper.isie, en beslis nie na 
die Sekretari.tat van die Staat�veiligheidsraad nie. On� bet daar 
hnt!4�ena:und geen uitvoerende gesag gehad nie. Uitvoerende 
optrcdes was deur die Iynfunksie in�tansies getref en daarom sou 
so 'n versoek vir koverte (?) operasies direk na die hoof van die 
weennag of direk na die hoof van die leer toe in daardie geval 
geg:mn het langs weennagskami}e mi 'n weennagsversoek en nie 
in die Sekrefariaat verband nie." 

Yan Rensburg 1 92 : 5-2 1 

"Hy se duidelik die SSVR is verhewe ho koverte-oper.isie en u 
stem daannee sa:un'! --- Ek stem daannee saam. Dll� weet hy dat 
wat onkal - watter dokumente ookal daar mag opdaag wat 
betrckking hct op koeverte-oper.isies nie daar hoort nie. Ifan 
'n mens dit aanvaar? -- Dis korrek U Edele. 
U sou dit weet as kommunikasiedeskundige dat, hoor hier dis die 
standpunt van die SSVR, dis die stand punt van die Departement 
of die Tak Strategie - koeverte-operasie en hierdie onderduimse 
goed wat Generaal Van Rensburg beskryf het hoort nie hier tuis 
nie dit hoort by die Suid-Afrikaanse Weennag of wat ookal - u 
sou dit gewcet het, kan ons dit aanvaar? --- U Edele ek sou 
gem.-et bet dit hoort nie in die stelsel tuis nie. Nie in die 
Sekretariaat van die Stautsveiligheidsruad tuis nie maar dit hoort 
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by die Weennag tuis. --- Ek weet nie waar dit tuishoort nie maar 
dit hour definitief nie in die veiligheidshestuurstelsel tuis nie en 
as dit daar geopper is dan was dit verkt-erd gewees. 11 • 

Stemmet 302 : 3-22 

"U Edele enige uitvoering het in die Iynfunksie van 'n  
departement gele, of  dit nou koevert i s  of nie koevert nie, maur 
sekerlik nie by die Sekretariaat van die Staatsveiligheidi;;raad 

• II me • .  

Stemmet 306 : 22-25 

"Nt-e, ek stem nie daannee saam nie. Die OPGBS was in geen 
posisie om na hoi!r hierargiee opdragte uit te reik nie, wat nog 
te se dnodsopdragte. Die omgekeerde is ook waar. Die SSVR as 
'n hoer li�g:mm in hierdie geval was ook nie in ' n  posisie om 
dond'inpdr.i�te  of enige . opdragte behalwe oor stelselaan­
gcleenthede aan die GBS te rig nie. Die veiligheid5bestuurstelsel 
het geen gesag gehad nie, gesag by jou departemente. 11 • 

Stemmet 342 : 23-30 

"Wat heteken dit vir u? --- Ek sou nie in my verste gedagte kon 
dink dat iemund 'n sein sou skryf, sy hand op skrif sou sit en se 
m:mk :t'isehlief vir my die volgende persone dood nie. Nie in my 
verste gedagte sou ek so iets kon dink nie. En as dit nie reeds 
onmoontlik is nie om dun nog so 'n sein aan die SSVR te rig sou 
vir my totaal, in my verste gedagte sou ek nie aan so iet� kon 
dink nie. 11 •  

Geldenhuys 523 : 23-29 

"Die tweede vrJag is, nou weereens op dieselfde hipotetiese 
veronderstelling, as u een oggend wakker geword het en besluit 
het dis nou in Jandshelang dat Goniwe vennoor moes word, wie 
sou u in daardie verband gekontak het? --- Ek dink ek sou seker 
na hoof" van die lei!r toe gegaan het. 
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In alhei gevalle sou u die SSVR gckontak het'! --- Nee, ck sou 
nie. 
Waarom nie'! - Die aanhouding van 'n individu eerstem; hct nie 
by die SSVR gele · nie ,  dit_ was 'n lynfuilksie 
verantwoordelikheid, en op die veronderstelling soos u .dit nou 
aan my stel sou ek nie, dis moeilik om dit te se, maar ek sou nie 
'n moord heplan en dan met die SSVR daaroor praat nie. 11 • 

Van Der Westhuizen 3007 : 23 - 3008 : 5. 

1 8 . 1 8 . 1  The SSVR was only able to advise and co­

ordinate. 

"Die GBS was ''n koordinerende liggaam tussen 
verskillende departemente. Departemente moes 
direk met hulie hoofkantore skakel. In gevalle 
waar meer as een departement betrokke was of 
waar daar verskille was tnlisen departemente wat 
nie op GBS-vlak uitgeklaar kon word nie, sou die 
SSVR ook ingelig word en kon die hulp van die 
SSVR ook ingeroep word om probleme te help 
oplos en advies te Yerskaf. In sulke gevalle het die 
SSVR 'n fasiliteringsrol tussen departemente 
venul. 11

• 

Stemmet 246 : 30 - 247 : 1 0. 

"U Edcle die departemente op streekvlak het uitc� 
selde met die SSVR geskakel. Die GBS wel het met 
die SSVR geskakel. Die gedagte is dat die stelsel is 
'n ko-ordinerende stelsel soos ek gese hct van 
kuhinetsvlak at' tot onder wat ko-ordinerend, nie 
uitvoerend. Jou uitvoering het gelc in jou 
departementele lyne met die opdragte afkomstig 
van die hoogste gesag. Met ander woorde as die 
Staatsveiligheidsraad 'n hesluit geneem het, dan sal 
dit, die betrokke ministers of die betrokke 
Direkteur Generaal as hy teenwoordig is, sal hy dit 
aan die hoof van sy departement . die opdrag 
deurgee, wat dit dan in sy lyn sal afgee totonder by 
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die uitvoeringsvlak. Probleme hier ondervind opdie 
uitvoeringsvlak sal deur daardie personc weer op 
dieselfde lyn opgcvoer word. Met ander woorde 
soos 'n gewone Staat'idepartement werk. Maar 
waar die GBS hymekaar is, en die meru;e opper 
hulle probleme daar, kon hulle dilm�ls op 
streekvlak die prohleme oplos sonder om weer na 
hoofkantoorvlak te gaan. As hulle dit nie kon doen 
nie, was daar twee kanale Pretoria toe. Die een is 
op sy lynfunk.�ie departement op, die under een is 
om na die Sekretariaat toe, wat dit dan weer op 
oru; beurt sal opneem met die verteenwoordigers 
van die verskillende departemente en dikwels kon 
ons die prohlecm oplos self's voordat hy heeltemal 
ho uitguan. So daar was verskillende vlakke, 
skakelvlakke en ook ko-ordinerings,·lakke. Kan ek 
net vir u so vra; veronderstel daar was 'n 
probleem op streekvlak by 'n GBS gei"dentifiseer, 
hulle nader nou die SSVR in 'n fasiliteringsrol om 
die prohleem te help oplos, opgelos te kry en die 
SSVR identifiseer nou 'n moontlike opsie, 'n  
moontlike oplossing, maar wat nou hlyk vir 
uitvocring net in een departement te wees, sou 
daardie moontlike oplossing dun rf4�uit in die 
lynf'unkliie . na daardic departement toe afgaan ot' 
sou dit tcrug na die GBS op streeksvlak om dun na 
die streekYerteenwoordiger van die departement 
(tussenbei). --- Nee, dit sou na duardie departement 
toe. Daardie departement se departementele 
verteenwoordi�er wat · decl sou wees van hierdie 
groep of komitee wat daannee gewerk het, sal dit 
terugvat nu hulle departement toe en se "oru; het 
konsernms hereik, ons gaan hierdie suak so 
hanteer." Dit is natuurlik as sy departemcnt 
saamstem dat dit so gedoen word. Ons sal dalk 
volledigheidshalwe die GBS luat weet, vernl as hulle 
inligting gegee bet, sou ons hulle laat weet dat dit 
is die he;luit wat geneem word, Departement X 
gaan hierdie saak verder departementeel hunteer. "·. 

Stemmet 25 1 : 28 - 253 : 12 .  

A proposal to  kil l  Goniwe and the others 

would have gone along Van Der 
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Westhuizen ' s  l ine function to the Chief of the 

Army. 

"Nooit in der ewigheid sou dit deur my kantoor 
gegaan bet nie om twee hesondere redes. Die 
Sekretariaat van die Staatsveiligheidsraad . was 
verhewe ho enige ko,·erte ('!) moord ondermaanse 
vuil "cloak and dagger" spele van hierdie aard, en 
punt nommer 2 die uitvoering van enige sodanige 
taak sou gele bet op die Iynfunksie van Brigadier 
van der Westhuizen, met under woorde dit sou dan 
in sy lynkanaal na die weennag toe moes gaan vir 
'n nonnale koverte {?) operasie, en heslis nie na die 
Sekretariaat van die Staatsveiligheidsraad nie. Ons 
het daar ho��enaamd geen uitvoerende gesag gehad 
nie. Uitvoerende optredes was deur die lynfunksie 
instansies getref en daarum sou so' 'n versoek vir 
koverte {?) operasies direk na die hoof van die 
weennag of direk na die hoof van die leer toe i n  
daardie geval gegaan bet lungs weermagsk,anale as 
'n wecnnagsversoek en nie in die Sekretariaat 
verhand nie." 

Yan Rensburg 1 92 : 5-2 1 

Van Rensburg would not have brought a proposal to kill 

Goniwe and the others to the attention of a civil ian such 

as Stemmet. 

"Daai besondere sein was, bet ek met Brig. Verster bespreek en 
die enigste under persoon met wie ek daardie sein bespreek het 
was l\for. A P Stemmet. 
HOF: Maar bet hulle altwee die sein gesien'! --- 0 ja, baie 
bepaald so U Edele. Ons het onder andere ook met Brig. 
Verster die tekortkominge, taktiese tekortkominge in daai 
hesondere sein bespreek en met l\for. Stemmet · bet ek die hele 
kwessie van die taalkundigheid van hierdie sein bespreek. 11 
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Van Rensburg 33 : 1 6-25 

" Die inligting in die sein was suiwer daar om vir horn te se dat 
toe ek hierdie saak hespreek het - ek het daardie inligting aan 
horn oorgedra om vir horn in die prentjie te hou met wat aan die 
gang was op die ander front - die Goniwe-front en ek het horn 
toe meegedecl van my waarneming dat daar waarskynlik so 'n 
,•erstopping in daardie kanaal kan wees en dat hy dit vir my 
moet gaan oopmaak en ek het dit ook nie vir horn gegee nie, ek 
hct dit met hum saam deur�ewerk en daarna het ek hierdie sein 
na Mnr Stemmet toe geneem en dit by !\for Stemmet 
waarskynlik gclaat. " .  

Van Rensburg 37 : 6- 1 6  

"Ek is redelik seker dat hy dit gedoen het. Daarom het ek die 
sein, die inlij!ting, die �\·oorde herken toe ek dit in die koerant 
gelees het. En ek is hyna I 00% seker dat hy het hierdie woorde 
onder my aandag gehring. Of hy dit vir my gewys het soos ek 
netnou gesc bet, of hy dit aan my oorhandig het, dit sal ek nie 
meer kan onthou nie. 11 

Stemmet 257 : 26 - 258 : 1 .  

Du Plessis wrote the original signal and also made a 

carbon copy thereof, whereafter he took both the original 

and the copy to the cryptographer. Once the cryp.: 

tographer had written the necessary reference numbers 

on the signal , Du Plessis caused it to be filed. The 

original signal was left at the signal office. 
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"HOF Wie bet die nommer 5 op daardie afdruk geskryf"! U kan 
kyk na hladsy 73. -- Ja U Edele, het het, dit lyk na my 
handskrif. 
As dit u hand'ikrif' was dan het u dit gemerk as die vyfde 
dokument van daardie leer? --- Vir seker. 
As u weer daarna kyk kan u se of dit u handc;;krif is of nie'! --­
As ek daardie 5 moet vergelyk met die res van my handskrif dan 
lyk dit nie vir my na my handskrif nie. 11 

Du Plessis 2 173 : 27 - 2 1 74 : 4 

"Het hy nic 'n afskrif' daarvan gcsien nie'! --- Nee U edele. Die 
nonnale prosedure is jy skryf 'n uorspronklike en koolpapier 
at:'ikrif'. Die oorspronklike word by die seinkantoor ing�Jee vir 
versending. Hulle hou dit. Die afskrif', die koolpapier afskrif 
gaan op die leer. 
En wie hou die leer of wie het die leer gehou destyds? --- Ek was 
in beheer van die Jeers in daardie afdeling U Edele. 
1\-INR. GOOSEN: Nadat u dit nou opgestel het, u het gese u het 
dit laat versend. Wat presies het gebeur? Het u dit persoonlik 
laat versend of gf(Jee vir die klerk om te laat versend of what bet 
geheur daanne'! -- Nee U Edele, ek het persoonlik die twee 
afskrifte geneem na die kommunikasiesentrum en dit vir die 
kriptograaf g��ee want dit is 'n uiters geheime sein. Ek die 
kriptograaf het die nommers aangebring, die verwysing met die 
opstellersnommer. en so meer en ek het die af'skrif, die 
koolpapier af'skrir ni my besit gehad. En later laat liasscer. 

Du Plessis 2022 : 29 - 2023 : 16. 

The original signal was entered in a register in the signal 

office and kept for three months. 

" Korn ons kyk na party van die waarskynlikhede waarom dit nie 
in 'n sein sou voorkom nie. Wat bet aanvanklik met hierdie sein 
geheur in tenne van liassering? --- Hy word geskryf, die afskrif 
word op die leer geplaus, dit word dan ingehandig by die 
seinkantoor waar hy in 'n register ingeskryf word, dit word dan 
gedekodeer, versend. 
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Korn ons gaan net na die verskeie plekke toe waar die sein or 
afskrirte daarvan geliasseer sou word. --- Wei dit sou eerstens by 
die GBS se rff,:istrasie gewees bet. Dan word hy by die 
scinkantoor gehou as ek r�� onthou vir drie maande lank. " 

Van Der Westhuizen 3008 : 1 1 -21. 

Furthermore, Du Plessis would have expected the signal 

to be placed on file at the SSVR. 

"U Edele met Kolonel Du Plessis, toe nog Kommandant Du 
Plessis se ondervinding in die Weennag en ek glo met sy 
ondervinding in die stelsel wil ek die stelling maak bet by geweet 
dat hierdie scin in Pretoria op 'n leer geplaas sou word. En daar 
vir almal om te sien? --- Vir die wat dit behoort te sien. Vir die? 
--- Vir die wat dit behoort te sien� Ja. --- In hierdie geval Tak . 
Strat�,:ie. 
Of' jammer ek het dit swak gestel, daar vir almal wat by die 
stelsel hetrokke was om te sien? --- Dis korrek U Edele. 
HOF: Maar dit het hlykhaar nie gebeur nie? Of sover u weet, 
of weet u nie? --- U Edele ek dink die vraag gaan of Kolonel Du  
Plessis moes geweet bet. 
Ja. --- Dat dit sal geheur en ek se met sy ondervinding moes hy 
geweet het en bet hy geweet dat dit sou gebeur. Dat dit nie 
gebeur het nie dink ek is 'n ander saak. 
J\,fNR MOSTERT: Nou dit gaan eintlik - u is heeltemal r�� Mnr 
Stemmet, dit gaan oor Kolonel Du Plessis se verwagting. --- Dis 
korrek U Edele. Sy venvagting was dat dit daar op leer sou 
geplaas gewees het vir almal in die stelsel om te sien, is dit 
korrek? --- Dis korrek U Edele. 
En hy sou nie venvag het dat die sein sou verdwyn het nie'! --­
Dis korrek U Edele. " 

Stemmet 4 1 5 : 4-29 . 

In Pretoria, the signal would have been dealt with as 

follows: At the Army's signal office it would have been 

deciphered; recorded in a register; typed in ordinary 
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script; recorded at the registration · office of the SSVR; 

placed on file at the SSVR; and handed to the addressee. 

The proposal to murder Goniwe and the others ·would 

therefore have been filed in at least three files . and 

entered in various registers. 

"Dan word hy ontvang, daar wmi nie 'n seinkantnor by 
St:mtsveiligheidsraad nie, die seine het gecJaun na die hoof van 
die leer se seinkantoor toe, dan word hy ontvang in kodevonn by 
hoof van die leer se seinkantoor waar hy dan weer in 'n register 
gcskryf word, gedekodeer word. Hy word dan oorgetik en dan 
word hy per rapportryer, dit is maar iemand wat met 'n  
motorfiet'i aflewering doen, aan d ie  Staatsveiligheidsraud se  
rec�istrasie gelewer, waar hy weer in 'n inkomende register vir 
gehcime of uiters geheime dokumentasie aangeteken word, dan 
op 'n IC.ier geplaas, en dan word hy nou nu die persoon toe 
geneem. 
In spoedeisende gevalle kan die r.ipportryer, as hy spesiale 
iffitruksies het, dit direk ook al1ewer uun die geadresseerde 
persoon. 
Het ek dit rec� dat as hierdie nou 'n moorddokument was dun 
sou daar nommer een by, op minstens drie leers sou mens nou 
die moorddokument vind, is dit recJ? --- Ja. " 

Van Der We.sthuizen 3008 : 22 - 3009 : 8 .  

See also Wybenga, par. 5 ,  F8. 

According to Du Plessis it was left to him to decide who, 

apart from Goniwe, had to be mentioned in the signal , 

and he real ised that he was in fact ordering those persons  

to  be  killed . 
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"Ja. --- En die ander persone moes ek se name self hyvoecJ 
omdat ek die inligting stafof'fisier, senior stnfof'fisier, inligting 
was op daardie stadium en pre.sies gewLaet bet watter pesone 
betrokke is in die onrt1"situasie. Dit is hoekom ek daardie name 
hygevoeg het 11 • 

Du Plessis 2021 · 15-19 

"Nou u sien die treff'ende ding wat hieruit voorkom is dat net 
Goniwe se naam is j!enoem. Is dit r�,.(! --- Tot die beste van wat 
ek kan onthnu was my opdr.ig gewees ten opsigte van Goniwe in 
die eersfe pick, en sy meelopers, under in'itansies, of anderste 
sou ek nie hulle name genoem bet nie. 
Kan u my assehlief", kan u asseblicf vir my, voordat u vir Sy 
Edele vra om te gaan, kan u net asseblief my vraag antwoord. 
Dit is wat hicr staan, net Goniwe se naam is genoem? --- Net 
Gon�we se naam is genoem as ek nou reg on.thou, maar die 
opdrag het hchcls dat under persone se name ook genoem moet 
word. Die h�luit was aan my oorgelaat gewees wie die ander 
pcrsone is. 
Dis wat ek wil he. 1Het ander woorde toe u toe teruggecJaan het 
na u kantoor toe, : daardie moordopdrag opgestel bet en horn 
af g�tuur hct, was 'u toe die rec�ter en jurie wat die doodsvonnis 
gcfel hct op die under twee'! U hct die besluit gemaak'! --- Ja, 
ooreenkomstig die opdrag wat ek ontvang bet. Mnr. Goniwe en 
andere. " 

Du Plessis 23 11 · 1 6  - 2312 : 4 .  

On Du Plessis's version, Van Der Westhuizen's  

instructions to him as well as his own participation 

therein, were clearly illegal. On Du Plessis's version, it 

is improbable that he: 

18.21.1 would have complied with such an illegal 

order; 
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1 8 .2 1 .2 would have dealt with the signal in the 

manner in which he did , without proposing 

an alternative method of conveyirtg the 

information to Van Rensburg so as to prevent 

any risk of his involvement in the murder 

becoming known . 

Under those circumstances, one would have expected 

h im to distance himself as far as possible from the 

murder by, inter al ia: 

1 8 .2 1 . 3 writing Van Der Westhuizen 's particulars in 

the co l u m n s " Drafte r ' s  Nam e " , 

"Appointment" , and "Phone No. "  on the 

sicrnal . ::, ' 

1 8 .2 1 .4 presenting the signal to Van Der Westhuizen_ 

for" his approval and signature. 

1 8.22 If the signal was a proposal to kill Goniwe and the 

others , one would expect Van Rensburg and Van Der 
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Westhuizen to have discussed the proposal and the 

subsequent death with each other, but they never did so. 

"En Gcneraal as daar dan die komplot was tussen u byvoorbeeld 
nou en Generaal van Rensburg om Goniwe te · vennoor, dit is 
weer op hierdie hipotetiese veronderstelling, sou u en Generaal 
van Ren'ihurg na Goniwe se dood dit besprcek het? Weereens op 
die hipotese dat jullc die moord beplan het. --- Ja ek sal so 
aanvaar U Edele dat ems dit sou gedoen het. 
En die werklikheid is volgen'i u herinnering, dat na Goniwe se 
moord was daar enige gesprek tussen u en Gcneraal van 
Ren'ihurg wat u kan onthou? --- Nee U Edele. 

Van Der Westhuizen 301 1  : 5- 1 5  

"So sou u dan ook vir die sein gevra het'! --- Ek sou vir die sein 
gena het ja U Edele. 
HOF: Het Van Renshurg ooit teenoor u gekla oor die taal wat 
gehruik is in seine wat gestuur is of oor die taal wat oor die 
algemeen gehruik is deur weennagoffisiere? --- Nee U Edele. 
IWNR. HODGEN: Nou as ek u getuienis re«J verstaan, Van 
Renshurg het nooit teenoor u gekla oor die bewoording van die 
sein van 7 Junie 1985 nie? --- Nee U Edele. 
U het sy getuienis seker gelees dat die sein horn gebelg bet en dat 
hy uiters hekommerd was oor die sein. Is dit nie snaaks dat hy 
dit nooit by u geopper het nie? ---Ju ek moet se dit is U Edele. 
Ek weet nie of hy dit dalk - dalk het hy dit aan Du Plessis 
genoem, ek weet nie. Maar hy bet dit nie aan my genoem nie, 
sover ek kan onthou nie U Edele. 
En dit was glad nie bespreek toe u by die SSVR in Pretoria was 
op 12 Junie 1985 nie? --- Nee U Edele, nee. 
Hy het glad �ie gekla dat hy dit nie gekry het nie en hy het glad­
nie gekla oor die bewoording van die sein nie. --- Nee U Edele. 
Dit is lank terug maar ek kan nie onthou dat so iets bespreek 
was nie. Miskien, ek sou dit seker dalk onthou het as dit 
bespreek was U Edele." 

Van Der Westhuizen 3033 : 19 - 3034 : 10. 

Van Rensburg did not make any contact with Du Plessis. 
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ti Kolonel nadat u die sein gestuur -bet, is u genader deur 
enigiemnnd in verhund daannee, daarna? --- Onder geen 
omstandighede nie U Edele . ..  

Du Plessis 2062 : 27-29 

ti Ja. Nou, u is alreed'i gevra deur Sy Edele of iemand daurna u 
J!ehel het of' u genader het om - of' enige vrae aan u gL>Stcl het in 
verhand met die inhoud ,·an die sein en u antwoord was 11nee11

• -

-- Nt!t!, hoec�enaamd nie U Edele. ". 

Du Plessis 2 1 30 :3 1 - 2 1 3 1  : 4. 

One would also have expected Van Der Westhuizen and 

Du Plessis to have discussed the proposal and the 

subsequent ki ll ing of Goniwe and the others with each 

other if the signal was a proposal to have them killed . 

They never did so. 

"En �L'i hierdie 'n moordversoek was of 'n moordopdrag en dit 
is so hesprcek ht'isen u en Du Plessis sou u venvag dat toe 
Goniwe vennoor is dat Du Plessis na u toe sou gekom het en dit 
met u hespreck het? -- Op die veronderstelling nou (tussenheide) 
Op die veronders�elling dit is nou 'n moord wat die twee van 
julle beplan bet en julle bet nou die moordopdrag die wereld 
ingestuur, sou mens verwag het dat Du Plessis dit met jou sou 
hespreek het'! --- Ja. 
Het hy? -- Nee. 
En julle bet vir 'n hele aantal maande daarna nog, ek dink 
amper meer as 'n jaar nog daarna, saamgewerk? ·--- Vir 'n jaar 
en 'n half nog, ju. 
Is die ondenverp ooit weer ter berde gebring? --- Nee, nie wat ek 
van weet nie. 
HOF: Is die kwessie van Goniwe se dood ooit tussen u bespreek? 
--- Soos ek gese het ek was weg, ek het teruggekom / n o  u 2 0 
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Julie, ek is nie seker nie, en toe is aan my genoem dat Mnr 
Goniwe vermoor is. 
Ja, maar wat ek wil weet is bet dit ooit opgekom in 'n gesprek 
tussen u en Van Renshurg? Het u ooit (tussenbeide) 
--- Van Renshurg? 
Ooit gepraat oor Goniwe se moord? --- Met Mnr du Plessis? 
Ja. --- Nee. 
Ek bedoel Du Plessis. --- Ju-nee, ek verstaan U Edele. 
U se u en Du Plessis het nooit gesels oor Goniwe se dood nie of 
(tussenheide) --- Nee, nie sover ek kan onthou nie. As ek r�� 
onthou het Kolonel Hall vir my toe ek teruggekom het gese het, 
my sekretaresse as ek weg is hou gewoonlik vir my die 
hoofberigte van die tydperk wat ek weg is wat in die koerante 
verskyn hct." 

Yan Der Westhuizen 3009 : 1 5  - 30 1 0  : 1 6  

"Het u enige hesprekings gehad daarna met Brig Van der 
Westhuisen ten opsigte van die sein'?--- U Edele dit het nooit 
weer fer sprake gekom nie behalwe dat ek proheer uitvind het 
wat die situasie werklik was omtrent die doodmaak van mnr 
Goniwe hulle, het ek geen gesprek weer met Brig Van der 
Westhuizen of enigiemand gehad in verband met die Goniwe 
geval nie, tot onlangs natuurlik. En na die moord op mnr 
Goniwe en die ander, kan u on thou bet u enige gesprek gevoer 
met·bf' Brig. Van der Westhuizen of enige ander persoon? --- Nee 
bebalwe dat ek proheer uitvind het wie verantwoordelik was. " 

D u  Plessis 2062 : 30 - 2063 : 1 0  

. "Die verbouding tussen myself en Genl. Van der Westhuizen was 
van so 'n aard gewees dat ek presies geweet bet wat hy hedoel. .  
Nadat ek die opdra� van horn ontvang bet, het ek die sein 
gestuur en dit nie weer verder met horn bespreek nie .• " 

Du Plessis 2064 : 1 1 - 1 6 . 

Al l  the above factors mil i tate against any submission that 

Yan Der Westhuizen ' s  proved conduct is consistent only 
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with the signal being a request or order by h im to kil l  

Matthew Goniwe- (the first tenet in Blom ' s  case) . Nor 

can it be said that the proved facts are such that they 

exclude every reasonable inference form them save the 

one sought to be drawn , namely that the signal is a 

request by Van Der Westhuizen to have Matthew 

Goniwe murdered (the second tenet) . 
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CHAPTER II 

1 9. We now turn to examine the extent to which the other evidence may 

serve to displace the above inferences, probabil ities and conclusions. 

20. In th is chapter we wil l deal with the evidence of Du Plessis and ,  in 

particular, its impact on the culpability of Van Der Westhuizen in 

respect of the Goniwe murders. 

2 1 .  Du Plessis is the only witness whose testimony seeks to implicate 

Van Der Westhuizen in any way. Even then , the link is tenuous, as 

an examination of Du Plessis '  evidence will show. 

22. The h ighwater mark of Du Plessis ' evidence as testimony indicting 

Van Der Westhuizen , are his various statements that the words 11 • • •  

permanent · ui t die samelewing verwyder . . .  11 meant and were 

intended to mean that Goniwe and the others mentioned were to be 

killed: 
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" Alhoewel ek nie spesifiek kan onthou of Brig. Van der 
Westhuizen woorde "permanent uit die samelewing venvyder" 
gcbruik hct nie, is dit mnontlik dat hy dit wel gedoen het. In elk 
gev,11 m� dit vir ons albei duidelik wat voorgestel word, die 
doodmaak van Goniwe behels" . 

Du Plessis 1946 : 1 8-23 

11 l\faar wat het u daarhy verstaan'! --- Dit is vir my moeilik om 
dit te se maar ek het verstaan dat dit hetcken het dat dm1rdie 
men-;e moet doodJ.!emaak word. " .  

Du Plessis 2063 : 3 1  - 2064 : 3 

"Was daar enige twyfel , is daar enige twyf el oor wat die op drag 
wat Brig. Van der Westhuizen aan u g�Jee het destyds, behels 
hct'! --- Geen twyf el by my nie U Edele. Ek wil nou net aangaan 
dcur die handel met Operasie Katzen. 
HOF Kan ck net dit vra op hierdie stadium? U het gese dat een 
manier om 'n persoon uit die samelewing te neem is hyvoorbeeld 
dat hy aan}.!chou word. Die ander manier is m1tuurlik dat hy 
doodgemaak word. Nou u se die hewoording van die seiri 
"permanent uit die samelewing verwyder word" kan u se or dit 
die woorde is en of dit nie die woorde is wat deur Van der 
Westhuizen gehruik is? --- U Edele ek kan werklik nie vir u 
eerlik se of dit die woorde was nie maar ek bet ook gister . 
genoem dat ek sou dit nie uit my duim uitgesuig het nie. Wat ek 
wel weet en wat ek al in verkla- rings gese het en vir under 
men-;e ook gese het, is dat die woord "doodmaak1 1  was nie tussen 
ons twee genoem nie en ek wil daarby bly. " . 

Du Plessis 2065 : 1 1 -28 

23. The evidence referred to in the previous paragraph: 
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23 . l does not survive the withering effect of a number of 

other passages in his evidence; 

23 .2  does not bear the scrutiny of a critical evaluation. 

24. We commence with the citation of that passage which so blights Du 

Plessis's testimony as to the meaning of the signal that Van Der 

Westhuizen 's  culpability remains unproved . 

" VRAE DEUR HOF: 
Ek wil he u moet nou baie noukeurig en versigtig dink oor 
hierdie vraag kolonel, die vraag wat ek nou vir u gaan vra. Ek 
wil he u moet goed daaroor dink voor u die antwoord gee. U het 
vir ons gese u kan nie presies onthou wat Brigadier van der 
Westhuizen vir u gese het nie in verband met die gesprek wat hy 
met Van Renshurg gehad het en in verband met die sein wat · u 
moes stuur, is dit korrek'! --- Dis korrek. 
Nou daar is am1 u uitgewys dat u het in u getuienis gepraat van 
ont-;lae raak van Goniwe, u het in u getuienis venvys na 
oplossing van die Goniwe prohleem en so nan. U se die presiese 
woorde wat gchruik is kan u nie vir ons se nie, is dit korrek? --­
Dis korrek. 
U se dat u en Van der Westhuizen het 'n goeie verstandhouding 
gehad? --- Dis korrek� 
En u se dat die Goniwe prohleem was 'n probleem wat u alreeds 
hespreek het, is dit korrek'! -- Dit was deurlopend hespreek. 
Nou u het vir ODS gese dat die sein wat u gestuur het was u eie 
woorde keuse, is dit korrek? --- Dit is korrek, na aanleiding van 
die opdrag wat ek ontvang het. 
lHaur die spesifieke bewoording van daardie opdrag kan u nie 
vir ODS se nie, is dit korrek? --- Ek kan werklik nie op hierdie 
stadium se of ek notas geneem het nie. Ek dink ek mag notas 
gcneem het tydeDS my gesprek, maar ek beaam dat dit was soos 
wat ek die opdrag verstaan het. 
Nou u het vir ons gese dat met hierdie sein wat u gestuur het en 
die woorde wat u gebruik het bet u bedoel om te se dut die 
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mense doodgemaak moet word? --- Dit is my indruk op daardie 
stadium gewees. 
Nnu my naag aan u, en ek wil he u moet haie noukeurig dink 
voordat u die antwoord gee, en ek wil he u moet haie eerlik wees 
met u antwonrd, maar u moet goed dink voordat u die antwoord 
gee. Wat ek van u wi l  weet is  dit. Is  daar 'n moontlikheid dat  
Van der Westhuizen toe hy die opdrag aan u gegee het bedoel 
het dat Goniwe-hulle aangehou moet word en dat u horn 
verkeerd verstaan bet, en dat u gedink het hy bedoel hulle moet 
doodgemaak word'! Net om iets hy te voecJ tot die vraag. Is d i t  
byvoorheeld moontlik dat Van der Westhuizen d ie  woorde 
"pennanent uit die samelewing verwyder" , of soortgelyke 
woorde, gehruik het, en dat hy met daardie woorde hedoel bet 
vir 'n lang tyd aangehou word, en dat u sy woorde verkeerd 
geinterpreteer het en gedink het hy bedoel doodmaak, en dat u 
dun 'n sein gestuur bet dat die menlie doodgemaak moet word'! 
U se daar was 'n goeie verstandhouding tm,sen u en Van der 
Westhuizen. Ek wil he u moet nou eerlik vir my se of u dink 
daar kon monntlik in hierdie verhand 'n misverstand gewees het, 
dat u kon Yerkt>erdelik sy opdrag vertolk bet? --- Kan ek u 
tweeledig antwoord'! 
Ja. --- Ek hly by wat ek deurlopend gese het, is d_at ek die 
opdr'Jg so verstaan het in die eerste plek. Ek se dit al van 
l\fa:mdag at' dat die mense doodgemaak moet word. In die 
tweede instansie moet ek toec,:ee dat ek uit die aard van die saak, 
on� is almal mense, miskien opdrag verkeerd kon interpreteer 
hct. As ek u vraag nou antwoord U Edele. Ek kan dit nie betwis, 
enige mens kan 'n opdr.ig verkeerd verstaan. 
Nou as dit so is en u nou so 'n belangrike sein aan Generaal van 
Renshurg moes gestuur bet, as daar ruimte was vir 'n 
misverstand hoekom het u nie vrae gestel a::m Van der 
Westhuizen nie om seker te maak dat u weet presie; wat hy 
bedoel en wat hy wil he u moet oordra aan Generaal van 
Renshurg'! --- Nadat ek met die genenial gepraat het, of 
Brigadier van der Westhuizen destyd�, toe het ek onmiddellik die 
opdrJg gaan uitvoer. Daar was nie 'n tydsverloop gewees nie. Ek  
bet nie eers, as ek nou moet vir u eerlik se, daaraan gedin� om 
dit w�er te �a.m hespreek met horn nie. Ek  het net die opdrag 
uitgevoer. 
Ja, wel my vraag is hoekom het u nie absoluut seker gemaak dat 
u die opdrag behoorlik verstaan? --- Ek het gedag ek verstaan 
die opdrag. Ek is jammer, ek kan nie Yir u meer as dit se nie. 
Was daar by u enige twyf el of nie? --- Nee. 
Oor wat bedoel word? -- Ek het die opdrag onmiddellik gaan 
uitvoer. 
Ja l\for (tussenbeide) 
MR MOSTERT: l\'l 'lord before My Learned Friend does that, 
I don't want to ask anymore questions, Your Lordship may be 
interested in the light of the questions Your Lordship has just 
asked him, Your Lord'ihip may he intere;ted in what is 
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contained at page 2348, an answering reply to a question put by 
Your Lordship, commencing on about line 10. 
HOF: Het u dit miskien daar? --- Nee U Edele. 
Dis volume 27, bladsy 2348. Sal u kyk na reel 13 .  U kan begin 
by reel 1 1 . Sien dit staan daar: 
"Ek het nie verstaan dat dit venvys na die 
dokument nie, maar wat daarin staan as sulkli 
wou ek gese het daar is altyd die moontlikheid 
dat daar 'n f'out kon gewees het, en dat ek die 
generaal verkeerd kon verstaan · het. Niemand kan 
dit wegredeneer nie. Maar wat ek gese het is dat 
ek het verstaan dit beteken hy moet doodgemaak 
word." 
U verwys daar m1 'n moontlikheid van 'n misYerstand. --- U 
Edele met rc.'ipek g�e, ek dink ek het nou so pas vir u gese dat 
ek erken dat daar 'n moontlikheid van 'n misverstand kon 
gewees het. 
Nou hoe sterk is daardie moontlikhcid, kan u vir on'i se? --- Wei 
U Edcle moet ek dit in 'n persent.L4iie uitdruk'! 
Wei net sc>0s, op enige manier, net soos dit u pas. --­
Seker 'n 50/50 kans U Edele. 
So u clink daar was 'n 50% kans dat u Generaal of Brigadier van 
der Westhuizen verkeerd verstmm het? 50% kans'! --- Ek sal so 
se, ju. 
Nou as dit die geval is hoekom het u nie seker maak voordat u 
so 'n ernstige sein aan iemand stuur nie? As daar 'n 50% kans 
is dat u horn verkeerd verstaan het, en u stuur 'n sein aan 
iemand wat f'eitlik 'n opdrag is dat drie persone doodgemaak 
moct word, en u maak nie eers seker of u die korrekte boodskap 
oordra nie? --- Ek kan nie verduidelik hoekom ek so reageer het 
soos wat ek toe reageer het nie, werklik nie." 

Du Plessis 2425 : 23 - 2429 : 14 

25. The significance, and particularly the cogency, of the above passage 

is to be found in the fact that it emerged spontaneously in response 

to a question from the Presiding Judge. This passage is consistent 

with and supported by other passages in the evidence. 



- 46 -

26. Paragraph 6 of Du Plessis's affidavit of I I May 1 992 reads: 

"Ek is e<Jter . haie seker daarvan dat Brigadier van der 
Westhuizen nooit teenoor my te kenne gegee het dat sy voorstel 
behels dat enige persone doodgemuak moes word nie. Indien hy 
dit wel gedoen het, sou ek dit haie beslis onthou het". 

27. He attempted to al ter that evidence in his later affidavit. 

"Ek wil dit graag op rekord plaas dat paragraaf' 6 van my eerste 
eed'iVerklaring nie die fcite van die saak korrek daarstel nie. Dit 
is wel so dat ek my nie kan herinner dat Brig. Van der 
Westhuizen aan my oorgedr.i het in sm·eel woorde dat die 
hetrokke perso�e �edood moes word nie, maar daurdie hedoeling 
was wel wat Brig. Van der Westhuizen se opdrag aan my behels 
het." 

Exhibit F4, par. 8 .  

That attempt, however, was short-l ived when i t  came to giving 

evidence before this Court. 

28 .  In h is  evidence he says after paragraph 6 was again read to him: 

"Stem u saam daannee? Is dit die waarheid of is dit  · nie die 
waarheid nie .. . U Edele in tenne van wat tussen myself en 
Generaal van der Westhuizen gebeur het, is dit die waarheid".  
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Du Plessis 2 1 95 : 9- 1 3  

29 . The above passage in his cross-examination becomes the subject of 

a dispute later on and that passage is then played back to h im. 

Thereafter, the following occurs: 

"Veral hierdie laaste gedeelte het u gehoor? --- Ja U Edele. 
Be,:estig u dit'! Dit is 'n baie eenvoudige vraag; hevestig u u 
getuienis sous dit mm aan u teruggespeel is, ja of nee? --- Ek 
hevestig dit U Edele maar ek wil dit kwalifiseer. Goed, 
kwalifiseer dit dun. --- En dit is dat wat eintlik die bedoeling is, 
en ek het hierdie verklaring ontken - wat eintlik bedoel was, was 
dut daar nic tussen myself en Brig. Van der Westhuizen gemeld 
was dat men'ie doodgemaak moet word nie. Goed. Dan is 
paragraar6 mos korrek. Want die gesprek het plaasgevind net 
tn'iSen twee mense, is dit r(!(l! --- Dit is heeltemal korrek U 
Edele. Tussen ,_vie'! --- TUssen myself' en Brig. Van der 
Westhuizen. Reg. En kom ons kyk nou wat se u: 
"Ek is egter baie seker daarvan dat Brig. Van der 
Westhuizen nooit teenoor my te kenne gf4Jee het dat sy 
voorstel hehels dat enige persone gedood moes word nie. 11 
Dit is wat u daar onder eed gese het en u het dit so pas onder 
eed bevestig. U het dit herhaal en hevestig, korrek? --- Dit is 
korrek U Edele maar {tussenbei). Nou maar goed. Kan u kyk 
(tussenhei). --- Ek wil net weer se (tnlisenbei). 
HOF: Ja, gee die getuie die geleentheid. 
MNR. MOSTERT: Jammer U Edele. 
HOF: Ja? --- Ek wil net weer se dat die gesprek tussen myself 
en Generaal Van der Westhuizen het nie uitgeloop op'n opdrag 
wat gese het die mense moet doodgemaak word nie. Ek · erken 
dit, ek het dit deurlopend gese, maar dit was my, soos wat ek die 
opdrJg verstaan het. 
�- MOSTERT: Nou maar goed. --- Ek se dit net weer. 
HOF: Hoe bet u dit opdrag verstaan? --- U Edele soos wat ek 
dit formuleer het en dit is dat daardie mense moes doodgemaak 
word. 
1'\'L"lR. IHOSTERT: Korn ons gaan nou weg van wat u verstaan 
het. 1$ die eerste sin hier korrek soos dit hier gestel is, dat "Brig. 
Van der Westhuizen nooi� teenoor my te kenne gegee het datsy 
voorstel behels dat enige persone doodgemaak moes word nie. 11 
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Dit is korrek? --- Dit is so U Edele. Nie in daardie tenninologie 
nie. Nou maar goed. En gnan aan na die volgende paragraaf toe: 
"Indien hy dit wel gedoen het •.• " Jammer, die volgende sin: 
"lndien hy dit wel gedoen het sou ek dit baie besli s  
onthou het. II Is dit reg? --- Ek erken dit. Nou maar goed. 
--- Ek hly se U Edele dat daar was nie gese gewees dat me�e 
moes doodgemaakword nie, nie hL4iSen myself en Brig. Van der 
Westhuizen op daardie stadium nie. 
HOF: Verstaan u daardie eerste sin? Die eerste sin se nie dat 
die woord "doodmaak" is nie gehruik nie. Die eerste sin van 
paragraaf 6 se dat Van der Westhuizen nooit teenoor u te kenne 
gec�ee bet dat sy voorstel behels die doodmaak van persone. --­
Ek verstaan U Edele wat dit heteken, maar as ek mag, kan ek 
net teruggaan na die omstandighede waaronder hierdie 
ee�verklaring afgele was? Ja, ek dink die omsfandighede bet u 
al klaar gecJce. ---
Ek bet U Edele. l\faar is daar enige verskil tussen 'n hewering 
dat die woord "dood" is nie gebruik nie en 'n bewering dat die 
voorstel bet hehels die dood van iemand? --- U Edele daar is baie 
heslis 'n verskil. Die woord behels, gee 'n under nuanse aan 
daardie sin. Wat ek dntlik vir ,u se is  dat daar was nie tm,sen 
ems hespreek dat iemand doodgemaak moes word nie. Dit was 
uitsluitlik gewees soos wat ek die opdrag verstuan het. En Oll'i 
kan maar 6 dae bier in die hof sit. " . 

Du Plessis 2 1 97 : I - 2 1 99 : 1 2  

30. The gravamen of that evidence is repeated: 

30.1 "Maar kom ons bevestig; hy is in sy wese korrek om u eie taal 
te gebruik? --- U Edele behalwe vir die t"ei t  dat ek herhaal dat 
die gesprek tussen myself en Generaal Van der Westhuizen of 
tydens daardie gesprek was daar nie melding gemaak van mense 
dood muuk nie." 

Du Plessis 2199 : 25-28 

30.2 1 1Di1ar mL4i nie tussen myself en Brig. Van der Westhuizen 'n  
gesprek wat spesifiek gepraat het van mense doodmaak nie. 11 
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Du Plessis 2200 : 8- 15  

3 1 .  Du Plessis confirms that during his discussion with Van Der 

Westhuizen there was no mention made of kil ling people. The 

notion of m isconception is  introduced : 

"Wat - ek herhaal die vraag (tussenbei). --- Ek dink tog daar is 
'n verskil U Edele, in die sin dat die gesprek tussen ons, tydens 
die gesprek was daar nie melding gemaak van mense doodmaak 
nie. Hierdie Jaaste paragraaf, 6, het 'n ander nu:mse, in die sin 
dat dit se dat daar nie te kenne gf'Jee was nie. Nou "te kenne 
j?f'Jee was" in my opinie U Edele, is dat daar dan gese word dat 
ek die opdrag verkeerd verstaan het. In ander woorde U Edele, 
dat ek die berig hewt>ord het in teenstelling met wat die gesprek 
tu"sen myself' en Generaal Van der Westhuizen te kenne gegee 

. het. II 

Du Plessis 220 1 1 - 1 1  

32.  Du Plessi s  states. that there was no specific instruction from Van Der 

Westhuizen that the people were to be ki1led. He claims to have 

said this to the ANC, to the New Nation and Mr. Wagener. 

32. 1 "Sal u assehlief die oorkonde voor u he, bladsy 2209. Sal u 
terugguan nu 2208 asseblief, na reel 13. Ek stel net belang in een 
sin, dis eintlik 'n bietjie verder af, maar kom ons neem die hele 
dug om die verband te kry. Ek vra vir u: 
"Vertel vir my wat is die verskil? --- Die verskil is in die nuanse. 
Ek het gese daar was nie melding gemaak tussen myself en 
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Generaal van der Westhuizen ten opsigte van mense doodmuuk 
nie, terwyl hierdie par�graar' ,dit wil se paragraar 6 in die eerste 
verklaring, "terwyl hierdie paragraaf' ef'fens anders lees." Nou 
kom ons volstaan eers by daardie eerste gedeelte. "Ek het gese 
daar was nie melding gemaak tussen myself en Generaal van der 
Westhuizen ten opsigte van mense doodmaak nie. "Het u dit vir 
die men.'ie van die ANC en die New Nation gese? --- Ek het dit 
vir die ANC, vir die New Nation, vir Mnr Wagenaar, vir almal 
gese, en ek vulstaan daarhy, dat daar nie spesifiek tussen my en 
Gcnemal van der Westhuizen gese was dat mense doodgemaak 
moes word nie. " 

Du Plessis 228 1  · 1 1 -3 1  

32 . 2  "Wat e k  wel weet en wat ek al in verklarings gese het en vir 
under men.'ie ook gese het, is dat die woord "doodmaak" was nie 
tussen ons twee genoem nie ek wil daarby bly ". 

Du Plessis 2065 : 26-29 

32.3 "Alhoewel ek nie spesifiek kan onthtm of Brig. Van Der 
Westhuizen woorde 'permanent uit die samelewing verwyder' 
gehruik bet nie, is dit moontlik dat hy dit wel gedoen het. In elk 
geval was dit vir ons alhei duidelik wat vot>rgestel word, die 
doodmaak van Goniwe behels". 

Du Plessis 1946 : 1 8-23 

32.4 "Ek wil net weer se dat die gesprek tussen myself en Generaal 
Van der Westhuizen het nie uitgeloop op 'n opdrag wat gese hct 
die mense moet doodgemaak word nie. Ek erken dit, ek bet dit 
deurlopend gese, maar dit was my, soos wat ek die opdmg 
verstaan het" . 

Du Plessis 2 1 97 : 30 - 2 198 : 4 
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THE EVIDENCE OF DU PLESSIS AND THE PROBABILITIES : 

33 . The probabilities which emerge as objective guidelines· from 

irrefutable facts displace Du Plessis 's version of an intended death 

signal. 

34. At the risk of repetition, the hard core facts establish probabilities 

which are inconsistent with the "death signal" version. 

35. Linguistic treatment of the words ("samelewing, verwyder, 

permanent") yield much the same result. 

36. Each one of the following topics falls to be examined under thi s  

head : 

36. 1 the semantic meaning of the words; 

36.2 the context; 
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36.3 Du Plessis ' s  own interpretation. 

THE SEMANTICS OF "PERMANENT, SAMELEWING, VERWYDER": 

37. The semantic content of these three words, giving full weight to 

contextual influence, determines the tenor of the signal . 

38. Aithough the definitive word is "verwyder", the latter' s  semantic 

content will be largely determined by the meaning to be assigned to 

"permanent." . 

39. In both cases, the meaning of the words will be determined by their 

ordinary (dictionary) meaning and their context. Needless to say, 

context will be the ultimate determinant. 

40. The ordinary meaning of the two words present little problem: 
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40. 1 We refer to the work of Prof. Van Jaarsveld and Prof. 

P.H .  Swanepoel (F2 l ) .  

40.2 The following dictionary extracts are of use: 

40. 2. 1 

40.2 .2  

"Verklarende Handwoordeboek van die 

Afrikaanse Taal 11
, Schoonees, er al, Eerste 

Uitgawe, 1 976: 

p. 642: 

"permanent, b.n.w. en hw. Blywend, duursaam; 
voortdurcnd: 'n Permanente uitstalling." 

p. 989 : 

"venvyder. I ww. (-). 1 . Verplig om 'n plek te 
verlaat, ontruim; weg laat gaan: Iemand uit die 
geselskap venvyder. 2. (refleks.) Weggaan; vertrek: 
Hy het horn venvyder. 3. Vervreemd; afsonder; 
skei: Die geskil het hulle van mekaar venvyder. 4. 
Wegneem: Die horde van die taf'el venvyder. Vullis 
venvyder. II b.n. w. Ook venvyderd. Afgelee, ver: _ 
Op 'n venvyderde plek. venvyder: .. haar, .. ing." 

"Verklarende Afrikaanse Woordeboek" ,  

Kritzinger, er al, Sesde Uitgawe, 1 972: 
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p. 744: 

11 permanent , -e h l ywend,  aanhoudend,  
voortdurend; . • •  11 

p. 1 175 : 

11 venvydcr, verplaas, af'sonder; wecJgaan, 
vcrtrek; wec�neem, uitsny; van mekaar vervreem . • 11 

Van Dale 's  "Nieuw Groot Woordenboek der 

Nederlandse Taal 11
, Zevende Druk, 1 950: 

p. 136 1 : 

"PERI\-IANENT ( < Fr.) ,  hn. bw., I .  duurmam, 
niet tijdelijk: permanente wegen; - 2. voortdurend, 
steeds doorgaande, aanhoudend: die permanente 
droogte deed vecl schade aan de landbouw; - zich 
permanent verklaren, niet uiteengaan (inz. van 
lands-, gewestelijke of gemeenteverguderingen); -
permanente commissie, die niet telkens veranderd 
of' vernieuwd wordt; - permanente tentoonstelling 
van schooluitgaven; permanent Hof . van 
Arbitrage; - permanente helasting, belasting welke 
voortdurend op een constructiedeel aanwezig is, 
h.v. eigen gewicht; - wij hehben permanent last van 
onze buren; - 3 .  blijvend, niet veranderend; 
permanente gassen, die niet tot een vloeistof° 
verdicht kunnen warden: zuurstof' gold Yroeger als 
een permanent gas; - pennanente kleuren, die in 
zon en lucht niet verkleuren. 11 

p. 2000: 

-, 
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"VERWIJDEREN, {venvijderde, heeftvenvijderd) , 
I .  op een afstand, verder plaatsen, afzonderen: 
(Jig.) dit heeft hen zeer van elkander venvijderd, 
dit heef't hun vriendschap hekoeld; - 2. wegnemen: 
het dekseJ, de stop venvijderen; - wegdoen; - iem. 
uit de klasse venvijderen, wegsturen; iem. uit zijn 
huis venvijderen, hem de toec,.:ang ontzeggen; - 3 .  
zich ven\'ijderen, zich van een plaats weg bec�even, 
heengaan: toen de agent zich weer venvijderde; 
lang1.:uun venvijderde de boot zich; - zich even 
venvijderen, even weggaan om mm een natuurlijke 
hehoef'te te voldoen. VERWUDERING, v. (-en) , 1 .  
het venvijderen; - 2. het uiteenliggen, het 
venvijderd-zijn, afstand; (sterrenk.) schijnbare 
afstand van een pluneet tut de zon; - 3. (fig.) het 
u i t eengaan ,  verkoe l i ng, h ekoel i ng (van 
vricndlichap). VERWIJDERJNGSHOEK, m.  {-en) , 
(sterrenk.) afstandshoek van een planeet." 

4 1 . The ordinary meaning of the two words, whether used jointly or 

singly, do not suggest murder. At best for those contending for an 

adverse connotation, the words are ambiguous. 

42. Context and extraneous evidence must be looked at to provide 

rel iable guidelines. 

43. Throughout the excursion from ordinary meaning to a meaning 

where full weight is given to contextual influence, one cardinal legal 

principle can never be· overlooked: in the event of ambiguity the 

innocent rather than the culpable meaning will prevail .  That 
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principle is complimented by the equally obvious tenet that the onus 

lies upon him who contends for acceptance of the culpable version. 

44. The hardcore facts and their probabilities, in the absence of any 

other material , provide a simple and final answer: death was not 

intended by the signal and the two occurrences - the deaths and the 

signal - are not l inked. 

45. Other equa11y cogent probabilities exist. 

45 . 1  If Du Plessis is correct in his version that he intended the 

signal to have a connotation calling for Goniwe's 

murder, one would expect: 

45.1.1 Van Der Westhuizen to have approached him 

and to have discussed and, perhaps, to have 

exulted in their success once the news of the 

Goniwe murders became known; 
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Du Plessis to have approached Van Der 

Westhuizen for much the same purpose. 

45 .2  Yet, according to  their evidence, no  discussion of  either 

sort takes place - not then , nor in the ensuing 8 years. 

45. 3  The improbability o f  i t  all grows. 

45 .4 Du Plessis, according to his evidence, endeavours to find 

out the identity of those who carried out Goniwe's 

murder from the uniform branch of the police, the 

securi ty police, the Reccies and National Intelligence. 

ti U Edele ek het nadat ek verneem het dat mnr Goniwe en sy 
vriende vennoor is, probeer uitvind wie verantwoordelik was en 
ek het geen reaksie van niemand gekry nie. Ek bet met die 
Veiligheidspolisie gepraat, ek het met die polisie gepraat, ek kon 
geen antwoord kry nie. ti 

Du Plessis 2062 : 4-9 .  

He  speaks t o  Colonel Snyman and a General Rust at a 

GBS meeting . 

"Met wie bet u by die Veiligheidspolisie gepraat? 
Met Kolonel Snyman. 
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Wie nog? -- Nee, net met Kolonel Snyman. 
Met wie het u hy die polisie geprjat? --- Met 
Genemal Rust. " 

Du Plessis 2293 : 28 - 2294 : 2 

45 .5 The probabil i ty i s ,  according to Du Plessis ,  that Van Der 

Westhuizen would have been present at that meeting. 

45 . 6  Neither Snyman nor Rust can satisfy Du  Plessis ' s  

curiosity. Yet' he does not approach Van Der 

Westhuizen ; not then at that meeting, nor at Van Der 

Westhuizen ' s  office which is only metres away from his  

own . 

"En na die moord op mnr Goniwe en die ander, 
kan u onthou het u enige gesprek gevoer met of 
Brig. Van der Westhuizen of enige under persoon? 
-- Nee behalwe dat ek probeer uitvind _het wie 
verantwoordelik was. 

Du Plessis 2063 : 7- 10  

46. Du Plessis ' s  conduct from the time of the Goniwe murders until May 

1992 is crucial to the interpretation of the signal . 
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47. For nearly 7 years Du Plessis 's conduct is consistent with that of a 

man who had drafted an innocuous signal on 7 June 1 985. 

47. l He does not discuss the murders with Van Der 

Westhuizen and enquire after the identity of the 

murderers (see supra) . 

47.2  He did not "tell a soul on this earth" that the signal was 

an order to kill . 

"U sien Kolonel, van Junie 1985 tot April 1992, 'n  
maand of wat na 7 jaar hoor, volgens u getuienis, · 
nie 'n persoon op hierdie aarde van u dat daardie 
sein 'n moordopdrag is nie. En dan skielik vanaf' 
April 1992 verander alles. Is dit re4J? Is dit f'citelik 
korrek? --- Dit is so U Edele" . 

Du Plessis 300 : 24-28 

47.3 He did not inform the police that he drafted Goniwe 's  

death signal . 

" U  weet dat die Goniwe . moo rd was geondersoek 
deur die polisie hier plaaslik? --- Ek weet daar was 

. 'n ondersoek. 
Het u na die polisie toe gegnnn en gese kyk hierdie 
Goniwe, ek weet nie wie het horn doodgemaak nie, 
maar ek het die doodsein, die moordsein het ek 
uitgeskryf, bier is hy? Het u dit gedoen? --- Nee, ek 
het nie. 
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Waarom nie? --- Die beste antwoord wat ek vir u 
kan gee is dat Mnr Goniwe was beskou gewees m; 
'n vyand" . 

Du Plessis 2298 : 24-3 1  

47.4 He did not inform the Magistrate presiding over the first 

inquest of that fact. 

11 En met die na-doodse ondersoek het u nie net 
eenvouding ge<6aan nu die landdros toe nie en gese 
'landdros ek het 'n moordsein geskryf, hier is dit . '  
U het dit nie gedoen nie? --- Nee U Edele ek het 

• II me . 

Du Plessis 2300 : 3-6 

48. The argument that Du Plessis kept silent because loyalty and a sense 

of duty demanded that he do so, has an initial allure. That 

argument, however, does not survive a recall of the events of May 

1992 and his dealings with the New Nation and the ANC. Both a 

sense of duty and loyalty to the SADF were singularly absent from 

his dealings with . Holomisa, the New Nation and the ANC. 
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49. The watershed in Du Plessis's conduct vis:::a-vis the signal is the 

period immediately before May 1 992 when he feels the pressures of 

his discontent with an inadequate pension, his parlous financial 

position and the temptation of turning the sensitive documents 

belonging to the SADF in his possession, to account. 

50. His drinking habits did not assist in resisting those pressures. 

5 1 .  Du Plessis all but confirms being " turned" by Holomisa. 

"Dit is mm my gese deur 'n kundige in die inligtings-beroep, dat 
.die klassieke manier om 'n agent te werf, kry iemand met 'n  
drinkprohleem of 'n finansiele prohleem of  'n  ander probleem en 
werf horn met heloftes en hoof saaklik of in meerdere gevalle 
waar die helot'te nooit gehou is nie en net vervang is met ander 
beloftes. Is joune - pas daardie beskrywing van werwing van 'n  
klassieke geval nie presies op die f eite wat op u van toepassing is 
nie? --- U Edele wat genoem was het ek reeds vanoggend in die 
hot' erken, so as dit 'n kwessie was dat ek gewerf wou word en 
dat beloftes nie nagekom is nie, dan is dit so." 

Du Plessis 2302 : 2 1 -3 1  

52. Circumstanced as he was, the rewards promised by his new masters 

were irresistible: 
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52. 1 Salaried employment by the ANC as an advisor: 

"Ek het met Mnr Sithole gepr.iat oor 'n aangeleentheid ten 
opsigte van dat ek sou deur die ANC in diens gewees het as 'n  
ad\'iseur sedert die bt!4Jin van Januarie hierdie jaar, en  dat ek 'n 
salaris sou ontvang het daarvoor, maar ek bet nooit 'n salaris 
_nog ont\'ang nie, en ek bet horn verskeie kere daaroor geskakel 
want hy is my skakelpersoon, ek. kan nie vir Mnr Mandela 
geredelik maklik in die hande kry nie, telefonies of andersins nie. 
So us die vr:rng is het ek met .Mnr Sithole geskakel oor under 
sake dun is die antwoord ja. 
Wanneer is die voorstel of aanbod aan u gemauk om teen 'n 
si1laris vir die ANC te werk? --- Dit moes gewees het tydens een 
van my besoeke aan Johannesburg, heel waarskynlik Desemher 
verlede jaar. 11 • 

Du Plessis 2288 : 3 1  - 2289 : 1 3  

52 .2  The prospect of an appointment in  Mr. Mandela's new 

government or in his new defence force must have been 

very attractive. 

"Se nou vir my wm�rom was u vir l\for. Mandela 
so helangrik dat die man, wat so min tyd het soos 
ons almal weet, tyd ingeruim het om u te ontmoet? 
--- My persoonlike indruk U _Edele - ek kan nou nie 
se hoekom Mnr. Mandela my so beskou nie 
( tussenbei). 
Ja, ek vra dit. Hoekom Mnr. Mandela u so beskou. 
--- Maur my persoonlike indruk is dat daar gekyk 
word na mense wat behulpsaam k:m wees in 'n 
nuwe regering of in 'n nuwe weennag. 
Ek sien. --- Dit is my besondere indruk van dit. 
Ek wil dit aan u stel dat Generaal Holomisa het u 
heskou as 'n bruikbare persoon. --- Ek weet nie 
wat u hedoel nie U Edele. Ek en hy is ou kennisse. 
Hy beskou my seker as 'n persoon wat gehruik kan 
word. " 
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Du Plessis 2246 : 29 - 2247 : 14 

53. Du Plessis admits to taking money from Holomisa but says the 

amount was limited to R600; which he required for expenses. 

Insofar as the amount is concerned, the statement has a false ring 

about it. Why should Du Plessis part with sensitive military, and 

therefore valuable, documents to Holomisa for the paltry sum of 

R600? 

53. 1 11 As u enige ander aansienlike bedmg in die orde van 10 000 or 
meer geleen het, of van enige ander oord onh·ang het, sou u 
daarvan onth<m'! --- Ek bet ontvang van Generaal Holomisa 
R600,00. 
Hoeveel nog? -- Nee, . dit is al wat ek van horn ontvang bet tydens 
die onderhoud wat ons met l\for. Mandela gehad bet. Hulle bet 
my onkoste hetaal. Ek bet onvang van - nee, ek kan nie aan 
ander bedrae clink nie U Edele. 11

• 

Du Plessis 2264 : 16-23 

54. His new masters would not be interested in a signal with an 

innocuous meaning. A signal with a murderous connotation, 

however, would have considerable value when rewards were being 

bargained for. 
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55 . The next episode in the pitiful tale of the tragic figure that is 

Lourens Du Plessis almost writes itself: Du Plessis for the first time 

in the seven years since his authorship of the signal tells som·ebody 

that " . . .  permanent uit die samelewing verwyder . . .  " means that 

Goniwe and the others were to be killed. 

56. The dramatic c'oincidence in time of the pressures, the ending of a 

seven year treatment of the signal as innocuous, his "turning" and 

the assigning of a murderous connotation to the signal, strains the 

acceptance of his version well beyond breaking point. 

57. Du Plessis was the ,author of the signal of 7 June 1985 and the 

person who employed the word� " . . .  permanent uit die samelewing 

verwyder . . .  " in that document. 

58. If he had been asked to write a signal on that day asking for 

Goniwe's removal . from society, in the form of a lengthy 

incarceration, · he would, by his own admission, conceivably have 

used the very words that appear in the document in question.  



59 . 59. 1  

- 65 -

"Onthou u dat u vir ons gese het Vrydag dat gemeenskap en 
samelewing beteken dieselfde? Onthou u dit'! --- Ju U Edele. 
En onthou u dat u gese het as u ontslae wou r.iak van Goniwe, 
op 'n manier wat nie dood behels het nie, u die woord 
"venvyder" sou gehruik het? Onthou u dit? --- Dit is korrek U 
Edele. 11 

Du Plessis 2398 : 2 1 -27 

59.2 "Dit kom daarnp neer dat �Le; u wou gevra het in daardie sein 
van 7 Junie dat Goniwe venvyder moet word vir 'n blywende 
tydperk op 'n manicr wat nie dood behels nie, u sou gese het dat 
hy permanent uit die samelcwing venvyder moet word. Is dit 
reg'! --- Dit is korrek U Edele, maar dit was hipoteties gestel 
gcwees. II 

Du Plessis 2399 : 6- 1 2  

59.3 11 • • •  dat elkeen van daardie woorde as 'n mens hulle smunvat, 
(' 

k:m heteken dat die man vir 'n Iang tyd uit die samelewing 
venvyder moet word sonder dat dit dood beteken. Dit is wat u 
gese het. Stem u saam? --- Ja maar dit was U Edele fiktiewe 
scenarios wat geskep was. 
Wei dit is juis die vraag, of dit nou fiktief' wm; of nie sal ons 
later met Sy Edele argumenteer. Manr die feit is daardie woorde 
dra daardie, kan daardie betekenis dra, is dit reg'! --- Ek het so 
gese u Edele. II . 

Du Plessis 2400 : 29 - 2401 : 8 

59 .4 11 U sien nou is ons in 'n situasie dat volgens u, mens 'n sein het 
wat kan 'n onskuldige hetekenis he en 'n sinistere hetekenis, is 
dit reg'! --- U Edele jri. Al wat ek tot dusver gese het is hoe ek 
die interpretasie gesien het. 
Nee, u het haie meer gese as dit. Ek stel die vraag weer aan u: 
Volgem, u getuienis Vrydag en hierdie hof, het u 'n sein gestuur 
met hewoording wat 'n sinistere betekenis kon he of 'n 
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onskuldige hetekenis. Is dit reg? -- U Edele ja, sekere mense 
kon dit scker so gei"nterpreteer het. 
Uself' is een van hulle wat dit so kon interpreteer het. Kyk na 
2338. --- Ek kyk na dit U Edele. 
Ja, uself is 'n persoon wat dit so kon interpreteer het, want u se 
"dit is hoe die sein geskryf" sou word as dit is wat ek bedoel het. " 
As u 'n ortc;kuldige bedoeling gehad het. --- U Edele ek venvys 
weer na Vrydag se getuienis. Dit was hipotetiese gevalle wat aun 
my voorgehou was. 
Dit is nog steeds bipoteti�. --- Wat ek mce saamgestem het. " 

Du Plessis 2402 : 30 - 2403 : 1 7  

"Vcrn·ydcr. --- Ek bet dit erken, dat blywend nie noodwendig 
hetcken dat - ag, ekskuus tog, nie hlywend nie, permanent - nee, 
venvyder, dit was die woord gewees. Ek het erken dit is 
algemene teminologie in die veiligheidc;magte gewees op daardie 
stadium. I 

En mens sou amper Yenvag bet dat u die woord "venvyder" sou 
gehruik bet. ls dit r��? --- Ek bet die woord "venvyder" gebruik 
U Edele. 
Nee, as u wou gehad bet hy moes aangehou word vir 'n lung 
tydperk, sou u amper venvag bet dat u die woord "venvyder" 
sou gehruik het. --- Ek sou se ja U Edele. 
Rt!4J, en mens sou amper venvag het dat u die woord of' 
"gemeenskap" of "samelewing 11 sou gebruik soos die polisie 
hyvoorheeld gedoen bet in van die dokumente wat u gesien bet, 
is ·dit reg? --- Ek kan nie onthou dat die - ja, "venvyder" en "uit 
die samelewing" ,  ek stem saam met dit. 
Ja. lHens sou dit amper venvag het, is dit korrek? --- Dit is 
korrek U Edele. 
Ja. En as mert�, as u dit · nou wou gehad bet dit moes vir 'n 
hesondere Jang tyd, 'n hlywende tydperk gebruik het, wat se 
woord sou u · gehruik het? --- Ek sou blywend gebruik bet U 
Edele. 
Permanent'! --- Ek het permanent gehruik U Edele. Ek gaan. 
werklik nie - U Edele as ek mag ielc; se - ek gaan nie verander 
van wat ek gese bet nie. Ek gaan nie se wat Mnr. Mostert wil he 
ek moet se nie. 11 • 

Du Plessis 2409 : 26 - 24 1 0  : 2 1  '.J 
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60. Equally pertinent is . the semantic value of "verwyder" within the 

"veiligheidsgemeenskap" . See supra, par. 1 8 . 6. 

Du Plessis confirmed the use of "verwyder" within GBS circles on 

many occasions. 

On each one of those occasions the word had an innocent meaning. 

No single instance could be demonstrated where the word was 

capable of denoting murder or killing. There is no single instance 

on record where the word "permanent" invested "verwyder" ,  or any 

other word for that matter, with a culpable or sinister meaning. 

THE CREDIBILITY OF DU PLESSIS: 

6 1 .  At p .  2425 of the record, Du Plessis says: 

"Ek is nie 'n perfekte getuie nie. Ek aanvaar dat my getuienis 
kan varieer" . 
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62. No greater truth was spoken by Du Plessis in his entire sojourn in 

the witness box . If there is criticism of that testimony, it exists in 

the extent of its understatement. 

. 63 . During the course of argument before this Court, a fully detailed 

document will be provided of the various contradictions by Du 

Plessis of his own testimony. For the present moment, we present 

no more than the following telling instances of contradictions: 

63 . l The content of paragraph 6 of Du Plessis's  first 

statement (Bundle 1 ,  p. 104) is in direct conflict with the 

last sentence of paragraph 9 of his second statement, 

being "F4 11 • 

63 .2  In  paragraph 9 of Exhibit F4 Du Plessis states: 

11 Hy bet my meegedeel dat by kort voor my aankoms 'n 
telefoniesegesprek gevoer bet met Generaal Van Rensburg en dat 
laasgenoemde aan horn gesc bet dat hy ons sal kan uithelp om 
ont'ilae te raak van-Goniwe. 11 

(our underlining). 
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In Court Du Plessis, however, repeatedly said that Van 

Der Westhuizen referred to " . . .  help met die Goniwe 

probleem". 

"Hy het my ingeroep en· gese "ek bet nounet met Generaal Van 
Renshurg gepraat en hy het aangedui dat hy ons kan help met 
die Goniwe prohleem" ." 

Du Plessis 2020 : 30 - 202 1 : 2 

" Generaal van Ren'ihurg het gese hy kan ons help met die 
Goniwe prohlecm." 

Du Plessis 2025 : 1 1 - 1 3  

" Kan u glad nie on thou wat hy vir u gese het in verhand met sy 
telef oniese gesprek met Generaal van Rensburg nie? U se hy het 
gese dat y, dis Generaul van Renshurg, kan u help met die 
prohleem. __ .;. Ja." 

Du Plessis 2026 : 28-3 1 

"HOF: Kan ek net dit vir u vra; die telegram of the sein is 
gestuur van Generaal van Rensburg en u se dat u bet van Van 
der Westhuizen verneem dat Generaal van Rensburg sal u help 
om die Goniwe probleem op te los." 

Du Plessis 2 108 : 1 6- 19 

"Wat ek weet is wat Generaal van der Westhuizen vir my gese 
het, en dit was dat hy 'n gesprek gehad het met Generaal van 
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Renshurg en dat hy kan uithelp om van die Goniwe prohleem 
ontslae te rank soos wat dit bier staan. 11 

Du Plessis 2209 : 22-26 

"Sover my rekolleksie strek, en ke hly daarby, is toe Generaal 
van der Westhuizen my ingeroep het, toe het hy vir my gese hy 
het met Generaal van Ren'iburg gepraat, en Generaal van 
Ren'ihurg het gese hy sal ons kan help met die Goniwe probleem. 
Ek hly daarhy" . 

Du Plessis 2309 : 5- 1 0  

63 .3  When he was asked whether he knew who was 

responsible for the murder of Goniwe and the others , Du 

Plessis stated that he had tried to find out. He added: 

"Ek het met die Veiligheid'ipolisie gepraat, ek het met die polisie 
gepraat, ek het met N. I. gepraat ek het met die Reccies gepraat, 
ek kon geen antwoord kry nie 11 

Du Plessis 2062 : 2-9 

However, in cross-examination it became clear that he 

had never discussed Goniwe ' s  death with any member of 

the Reccies. 

" MNR MOSTERT: Het u die Reccies gevra of nie? __ .. Ek het die 
Veiligheid.'ipolisie gevra, ek het die unit"onntak van die polisie 
gevra, ek het vriende van my gevra. Ek kan nou nie onthou, dis 
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agt jaar gelede, op watter geleentheid nie, wie betrokke was, en 
niemand kon ,·ir my 'n untwoord gee nie, of niemand was bereid 
om vir my 'n antwoord te gee nie. 
Het u die Reccit!S gevra? -- Ek kan nou nie spesifiek onthou nie. 
Ek het hulle in elk geval nie gebel nie. 
Blad�y 2062 U Edele. 
"Ek het met die Veiligheidspolisie gepraat, 
ek bet met die polisie gepraat, ek het met 
l\.H gepraat, en ek het met die Reccies gepraat. 11 
Wat se u nou'! --- Ek volstaan daarhy. 
1\faar u kon so pas nie onthou nie? --- Maar ek kan nie onthou 
spesifiek wanneer ek met hulle gepraat het nie. 
Nee, nee, dit w:t4i nie die ,·raag nie. --- l\faar ek het ook nie 
tclef'onics met huJJe gepraat nie. 
U is gevra of u met die Reccies gepraat het, nou net. U het gese 
(tussenheide) --- Ek bet so gese. 
Na die heswaar van u advokaat toe het u gese u kan nie onthou 
of u met die Reccics gepraat het nie. U sien kolonel, as u gister 
'n ding se en u kan vandag dit nie onthou of u dit gese het of 

. nie, dan is die hele stelling bec�in naderhand verdag raak. Het u 
hoegenaamd met enigeen gepraat as u dit nie van dag tot dag 
kan onthou nie? Wat is u kommentaar? --- Ek volstaan by wat 
ek gister gcse het. Ek het met al daardie instansies gepraat. 
Plaaslik is dit maklik om te onthou. As dit by die Reccies kom 
kon ek miskien verneem het tydens 'n vergadering of 'n  besoek 
aan Pretoria ensomeer. Ek kan nie onthou nie, maar ek hly 
volstaan dat ek gevra het of die Reccies hetrokke was. 
Met wie het u by die Veiligheidspolisie gepraat? --- l\'let Kolonel 
Snyman. 
Wie nog'! --- Nee, net met Kolonel Snyman. 
Met wie het u by die polisie gepraat'! --- Met Generaal Rust. 
Generaal'! --- Rust. 
Rust'! --- Ju. 
Met wie het u by Ml gepraat? --- Ek kan nie nou sy naam 
onthou nie. Hy was die streeksdirekteur van MI op daardie 
stadium. 
En met wie het u by · die Reccies gepraat? --- Nee, ek kan glad 
nie onthou van die Rcccie aungeleentheid nie, want dit kon enige 
plek gewees het. Dit kon bier in Port Elizabeth gewees het, dit · 
kon in Pretoria gewees het. 
Kon dit gewees het dat dit glad nie gebeur het nie? -- Ekskuus? 
Kon dit gewces het dat dit glad nie geheur het nie, dat u glad nie 
met die Rec�ies gepraat · het nie'! --- Nee, ek het verneem, ek 
volstaan daarby, dat ek verrieem het. · Ek kan nou net nie vir u 
hesonderhedc gee hoe ek verneem het of die Reccies betrokke 

• II was me. 

Du Plessis 2292 : 27 - 2294 : 1 8  
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63.4 Du Plessis initially refused to admit that he had been 

dissatisfied :with the financial aspects of his retirement  

from the SADF and stated that he  was treated fairty. 

"En toe u uittree het die weennag Yir u 'n billike pakket · Jaat 
toekom'! --- Onder die omstandighede, ek wil teruggaan, kan ek 
'n agtergrond�kets vir u gee'? 
Antwnord net die vr.mg. 
HOF: As dit nodig is vir u antwoord op die vraag dan kan u dit 
dnen. --- Ek dink dit was 'n hillike pakket gewees, ja. l\ilNR 
MOSTERT: . U sien dis die heel teenoorgestelde wat u vir my 
daardie dag gese het. U bet 'n groot gedeelte van daardie oggend 
deurgehring om aan my te vertel hoe onbillik is u deur . die 
weermag hchandel. --- Dit is wat ek nou aan U Edele wou 
verduidelik het. Nie on�illik behandel nie. Ek glo nie dit was my 
woorde gewces nie, en (tnliSenheide) Veel erger. Veel erger. Ek 
se onhillik. Korn ons gaan op die hesonderhede in. Watse 
penc;ioen kry u'! --- Tesame met my :mnuiteite oor die R2 000,00 
'n maand. Watse annuiteite is dit? Dis versekeringspolisse? --­
Ja. Nee, maar wat hetaal die weermag u per maand? --- R I  
300,00/Rl 400,00 'n maand. R I  400,00 'n maand? --- Ja. U 
sien dis juis wat u vir my gese bet. --- Ek sien nie die relevun�ie 

. (tussenheide) Dat u u hele lonpbaan in die weennag 
deurgebring het en hulle luat u, nadat u kolonel rang bereik het, 
laat hulle u in die aand van u lewe met Rt 400,00 'n maand. U 
was hitter ontevrede. -- Ek het dit nie so te kenne ge4Jee nie, 
werklik nie. Is u doodtevrede? --- Ek wou netnou aan U Edele 
verduidelik bet, maar ek was nie die geleentheid gec�ee gewees 
nie. Goed, verduidelik nou. --- Ek bet in 1 990 op pensioen 
gegaan, maar dis nou op pensioen in hakies, en van daardie 
tydstip af, dit was die eiride van Mei, ondergrondse aktiwiteite 
betref, koverte aktiwiteite, nou ek weet nie of ek daarop moet 
uithrei nie, totdat die hefondsing skandaal in Natal ten opsigte 
van lnkatha plaasgevind bet. Toe het die Staatspresident gese dat · 
die front organisasies moet toe4Jemaak word, wat wel geheur het 
teen die einde van Augustm; 1991 .  Ek was toe terugverplaas 
gew� na die kommandement hoofkwartier toe as 'n burgerlike, 
'n siviele werker. Ek het daar gehly tot die einde van Januarie 
1992 en toe het ek uit my eie vrye wil hesluit om te hedank. As 
die implikasie of die insinuasie Hewer is dat ek finansicle 
probleme het dun is dit so, ek ontken dit nie, maar dit is nie as 
ge,·olg van die f'eit dat die weennag my sleg behandel het nie. Ek 
het rny gratifikasies gekry, ek het R35 000,00 gekry net vir 
opgehoopte verlof, maar ek het daardie geld tydens 'n 
hesigheidspoging in Alice in die Ciskei verloor toe die ANC my 
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daar uitgeskop het. So ek is finansieel in 'n onbenyden'iwaardige 
posisie, ek myself persoonlik, omdat ek my geld verloor bet. As 
dit nou is wat die hof wil boor. Korn_ ek vra dit vir u. As u 
nie na koverte oper.isies oorgeplaas . is en u het u voile 
dienstennyn uitgedien, en toe uitgetree, sou u haie beter daaraan 
toe gewees het of slegter daaraan toe gewees bet? --- Dit

. 
sou 'n 

verskil gemaak het van 'n addisionele 7 /8 jaar diens. Wat 
heteken dit in geld? Eerste wat gratifikasie betref? --- Dit sou nie 
so vreeslik heteken het in my geval nie want ek bet nie soveel 
jare diens gehud dat dit 'n aanmerklike verskil sou gemaak het 
nie. En in pensioen? -- Wei ek kan werklik nie se nie. Mens 
moet iemand vra om die fonnules te gebruik om uit te werk 
watse verskil dit sou gemaak het. Kan ek u dit vra. U weet wat 
'n pukket is ne'! --- Ju. En u het in werklikheid 'n pakket 
venvag'! --- Ek bet 'n pakket gekry. Ek bet gratifikasie gekry, 
my verlot' was uithetaal, en ek kry 'n pen'iioen, en ek het op die 
ou end self' bedank. Wat u vir my destyds gese bet is dat 
hulle, u het gevra vir 'n pakket en hulle het vir u gese u gaan nie 
'n pakket kry nie, maar 'n pensioen. 'n Pakket is iets anders. Ek 
weet wat 'n pakket is kolonel, en u weet wat 'n pakket is. U het 
nie 'n pukket gekry nie, is dit reg? --- Sm•er my betref' het ek 'n 
pakket gekry, want ek bet 'n gratilikasie bedrJg gekry, my 
verlof was aan my uithctaal gewees, en ek kry 'n pen'iioen. Wei 
kom ek stel dit aan u dat u het uitdruklik gese, ontbou u daardie 
dng in Fehruarie in my kamer in Johannesburg, onthou u dit'! 
--- Jn. Mag ek ,·ra wat u daar lees? --- Ek het net gekyk. Dit is 
(tussenbeide) Wat is dit'! Dis u verklaring. Goed. Korn on'i 
gaan terug daar na, ontbou u daardie dug in my kamer? --· Ek 
onthou dit. En onthou u dat u vir my gese het dat u het gevra 
vir 'n pakket, u bet gemeen u was geregtig op 'n pakket, en 
hulle het geweier om u 'n pakket te gee, maar bloot 'n pensioen, 
en u was bitter gegrief daaroor? --- Ek kun dit nie onthou nie. 11 

Du Plessis 22 1 2  : 9 - 22 15  : 7 .  

· In cross-examination Du Plessis was, however, 

compelled to admit that he had been dissatisfied with his 

gratuity and monthly payments. 

11 Ja, u bet dit nou al by herhaling gese, maar die feite is anders. 
Aun die hand van die antwoorde wat u so in die laaste vyf 
minute vir Sy Edele gegee bet se u nog u was ontevrede met u · 



- 74 -

Rl 000,00 'nmaand en die helfte van die gratifikasie? Se u dit 
nog? Se u nog dat u was tevrede met u RI 000,00 'n maand en 
helfte van die gr&1tifikasie? --- Wei dis RI 300,00 'n maand, en 
die gratilikasie bet omtrent die helfte beloop, wat rtie aan my 
venvagtinge voldoen is nie, so ek kan nie vir u se dat ek tevrede 
was daannee nie, maar ek bet nie 'n grief teen die weermag nie. 
Ek sal daarby volstaan, u was ontevrede, is dit rect!? --- Ek is nou 
nog ontevrede. 11 

Du Plessis 2232 : 1 5-26 
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CHAPTER III 

VAN DER \VESTHUIZEN AS A WITNESS:  

64. We preface our submissions on this topic with one or two 

observations. 

Van Der Westhuizen testified on matters of fact, opinion and on 

hypothetical issues. An analysis of his evidence shows that he was 

a good witness on the first of these two subjects, and was more than 

a match for the cross-examiners. 

On a few occasions he experienced some difficulty when questioned 

on hypotheses, the latter usually of the questioner's  making and 

tailored to achieve his objects. 

The fact that Van Der Westhuizen may have fared poorly in picking 

his way through a minefield of hypotheses and concepts, may reflect 

on his abil ity as a conceptual thinker, but hardly contributes to the 

assessment of his veracity on matters of fact and expertise. 
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Nor does it contribute to the main task in hand: The search for the 

perpetrator of the Goniwe murder. 

His ability to reason conceptually and deal with hypotheses ad lib , 

could never serve as proof positive of his innocence in the face of 

damning evidence. Equally , his poor showing in dealing with 

concepts and hypotheses can hardly be proof of his complicity in the 

Goniwe murders in the present absence of other evidence. 

Much, if not all, of the questioning of Van Der Westhuizen on the 

topic of the signal of 7 June- 1985 was in the form of hypo�heses and 

hypothetical questions. 

65 . 1  Van Der Westhuizen cannot recall the conversation with 

Van Rensburg on 7 June 1985, nor can he recall that he 

ordered Du Plessis to send a signal to Van Rensburg. 

65.1.1 "Wat die sein self betref dien venneld te word dat 
dit nie in my skrif is nie, en dat ek dit ook nie 
geteken het nie. Ek kan die sein, as dit wel ooit 
bestuan het, glad nie onthou nie 11 • 

Bundle I ,  p .  108, par. 15 
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"Wat die inhoud van die sein betref, kan ek ook 
nie die genoemde telefoongesprek met Generaal 
Van Renshurg onthou nie. Ek kan daarom ook nie 
onthou hoekom enige name nun General Van 
Rensburg voorsien moes word nie" . 

Bundle I ,  p. 109, par. 16 

"As 'n vergadering gerecl was om die her­
a:mstclling van Matthew Goniwe te bespreek, sou 
u vcrwag hct dat u in kcnnis gestel sou word as so 
'n vergadering by die SSVR gchou sou word of nie'! 
--- Ja heel waarskynlik U Edele, ek sien ook die 
sein venvys na telefoongesprek. · Ek kan nie die 
tclef oongesprek on thou nie maar ek aanvaar dat 
Genl. Van Renshurg dan vir my gese het op 7 Junie 
daar is 'n groep aangestcl - Geldenhuys Kommissie 
aangestel oor hierdie aangeleentheid. Ek kan dit 
egter nie onthou nie. 11  

Van Der Westhuizen 2489 : 3-11 

1
1 U · Edele ek weet nie. Ek kan nie die gesprek 
onthou sops wat Generaal van Ren'ihurg dit 
skynbaar onthou nie. Ek het vir u gese soos wat ek 
dit interpreteer op die hipotese dat ons 'n gesprek 
gehad het. 11 

Van Der Westhuizen 2617 : 29 - 2618 : 3 

11 Ek sal my vraag herhaal omdat dit is mos die 
krux van die saak, ek wil u 'n k�ns gee om te 
verduidelik. Hoe 'n gesprek tussen 'n generaal en 
'n brigadier, en 'n gesprek deur 'n brigadier en 'n 
kolonel, tot die woorde dat die drie mense moet van 
die samelewing permanent verwyder word, as die 
een se dat die gesprek het oor aanhouding ge<Jaan 
en die ander se dit was net in verband met die 
hcraanstelling en oor die alternatiewe, hoe kon daar 
misverstand gewees het deur 'n generaal , 'n 
brigadier en 'n kolonel? Verduidelik dit asseblief. -
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-- Ek weet nie, ek proheer ook soos u 'n sin gee 
daaraan. Al wat ek vir u kan se is . wat ek kan 
onthou, en ek bet sekere aanvaardings gemaak daar 
rondoni. Daar kon 'n misverstand gewees bet dun, 
selfs tussen my en Generaal van Rensburg of tussen 
my en Kommandant du Plessis wat die sei� gaan 
opstel bet. Ek kan nie onthou wie wat vir wie gese 
het nie. " 

Van Der Westhuizen 2696 : 22 - 2697 : 7 

11 So toe hy die woorde gestuur het se hy dat dit is 
hoe hy dit yerstaan het, en dit is waarom hy die 
wourde gehruik bet, en die woorde wat hy hier in 
sy verklaring en sy getuienis dat u het die woorde 
van Goniwe ontslae te raak, of woorde tot die 
effek, as u kan nie onthou wat die gesprek tussen 
u en Du Plessis was nie hoe kan u nou se dat hy nie 
r�� is toe hy die getuienis gec�ee het nie? --- l\'l;iar as 
ek dit nie kan onthou nie dun beteken dit nie dat 
dit wat hy se korrek is noodwendig nie. 

Nee, u is nie in staat' om dit te ontken nie? --- Nee,_ 
ek is nie in staat nie want ek kan dit nie onthou 
nie, maar ek kan nie dink dut ek sulke woorde 
teenoor horn gese bet nie. 

HOF: Kan ek net dit vir u vra op hierdie stadium. 
Het Generaal van Rensburg, u se u kan nou nie 
hi er die telef oon gesprek of telef'oniese gesprek 
waarna yern•ys word in die sein, se u kari u nie 
onthou nie (ttL'iSenbeide) -- Ja. 

Het Generaal van Rensburg ooit op enige stadium 
vir u gese dat by kan u help  met die Goniwe 
probleem '! --- Nie wat ek van weet nie, nee. 

Ontken u dit as daar sulke getuienis is, of' se u dit 
is moontlik, u kan nie onthou nie, of wat is u 
antwoord? --- Nee, wat ek se dit is moontlik tydens 
hierdie telefoon-gesprek wat ek aanvaar op 7 Junie 
plaasge,fod het, dat hy sou gese het ek kan julle 
help met die Goniwe probleem, kan julle Yir my 'n 
inset lewer. So in  daardie konteks ja, kan ek dit 
aanvaur. Ek kan dit egter nie onthou nie. " 

Van Der Westhuizen 2556 : 1 4  - 2557 : 1 0  
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"Nou goed. Met ander woorde, Du Plessis venvys 
na 'n heweerde telefoongesprek tussen u en Van 
Ren'iburcJ op daardie 7de Junie. --- Beweerde is 
korrek U Edele wantek kan nie die telef'oongesprek 
onthou nie." 

Van Der Westhuizen 254 1 1 3- 1 6  

"Wei, het u aan horn gese dit is wat die generuul 
wil he'? --- U Edele ek weet nie ek · kan nie die 
gesprek h11isen my en Lourens vir u herhaal nie, ek 
kan dit nie onthou nie." 

Van Der Westhuizen 27 10  : 3-5 

66. During cross-examination , Van Der Westhuizen was criticised for 

his inabi l i ty to recall his conversation with Van Rensburg .  

66. 1 "HOF: Sien ek vind dit baie snaaks. Hierdie was 'n haie 
ern�tige, 'n baie helangrike prohleem waannee almal gesit het. 
Hulle moes nou besluit wat moet met Goniwe gebeur, en ek vind 
dit haie snaaks dat u kort-kort vir ons se u kan glad nie onthou 
nie, u kan niks van die sein onthou nie, u kan niks van die 
telefoniese gesprek onthou nie, u kan nie onthou wat u vir Du 
Plessis sou gese het nie, u kan nie onthou watter opdrag u vir Du 
Plessis sou gf46ee het nie." 

Van Rensburg 2585 : 9- 1 6  

66.2 Mr. Bizos asked Van Der Westhuizen why he was 

unable to recall the signal and yet was able to recall the 

sign�l of 23 May 1985. 
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"Waarom onthou u die een en nie die ander nie? --- Dit kan net 
wees dat die notule en die sein van Meimaand my meer ,•oor die 
gees gestaan het as die �mder ene. Dit is vir my moeilik om nou 
terug te dink waaroor ek die een beter onthou as die ander een 
U Edele. " 

Van Der Westhuizen 26 1 9  : 24-3 1 .  

66 .3  The importance of Van Der Westhuizen's conversation 

with Van Rensburg should be seen in context .  The fact 

that Goniwe was an important activist did not necessarily 

render the conversation one of exceptional importance. 

The conversation between Van Der Westhuizen and Van 

Rensburg was one where the latter required an official 

input from the GBS of the Eastern Cape. This input was 

required as part of the material which was to be laid 

before the Geldenhuys committee which had · been 

established on the previous day and was to commence 

sitting on 7 June 1 985. 

Moreover, the view expressed by Van Der Westhuizen 

was one which was already widely held and required but 

a moment's reflection to express. Equally , the 

instruction to send a signal confirming what had already 
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been afait accompli in the conversation required neither 

time nor effort. 

66.4 Goniwe was a particular problem and therefore of greater 

importance to Mr. Merboldt of the Department of 

Education and Training and his department, Colonel 

Snyman and the South African Security Police, and 

especially Major Winter and his staff. 

66.5 It must be stressed that the importance of the 

conversation must be seen in context. Throughout the 

questioning of Van Der Westhuizen, attempts were made 

to escalate the importance of the Van Rensburg 

conversation in an attempt to discredit Van Der 

Westhuizen' s inability to recall .  Full allowance must be 

made for both the passage of time and the fact that the 

conversation may have had a lesser importance than that . 

which was attributed to it in the questioning. 

"En ek wH aan u stel dat paragraaf 16, toe die verkluring 
gemaak was, was gedoen om aan u die opsies in die toekoms oop 
te laat. U was nie bereid om te se wat tussen u en Generaal van 
Renshurg gese is es:i dat u moes wel onthou het wat die gesprek 
was in so 'n helangrike saak. --- Nee U Edele dit is nie so nie. Ek 
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dink ook die saak word in sy belangrikheid uit konteks uitgeruk 
vir my persoonlik. 11 

Van Der Westhuizen 2620 : 2 1 -27) . 

67. Van Der Westhuizen explained h is  inabi l i ty to recalI h is 

conversations wi th Van Rensburg and Du Plessis as follows: 

67. 1 11 So met under woorde u kan nie ,·ir my se of u dit moontlik vir 
· Van Renshurg gese het of nie, dat u aanbeveling of u voorstel is 
dat Goniwe aangehou moet word. --- U Edele nee ons f okus nou 
hier op 'n hesondere gesprek, ek was baie, haie hesig gewees, ek 
kan nie dcfail onthou van wat gese is en vir wie en wanneer wat 

" •  • II gesc 1s me. 

Van Der Westhuizen 2584 : 1 8-23 

In paragraphs 5 and 6 of h i s  statement of 10 May 1 992, 

Van Der Westhuizen gives an indication of the enormous 

task that rested on his shoulders during the relevant 

period : 

"5. My taak as voorsitter van die OPGBS is verder 
bemoeiHk deur geskille tussen die Transkci en die 
Ciskei, welke state beide in my verantwoordelik­
hcidi;gebied geval het. Daar was destyds reeds 'n 
Gesamentlike Bestuursraad vir elk van die Transkei 
en die Ciskei, en ek was ook die voorsitter van 
daardie rade. Daarbenewens bet die onstabiele 
situasie in die suidelike gedeelte van Lesotho en die 
Herschel-gebied_ ook baie van my aandag geverg. 
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6. In my hoedanigheid as dit! bevelvoerder van die 
Kommandement Oostelike Provinsie het ek 
ongeveer 30,000 lede onder my bevel gehad, en my 
verantwoordelikheidsgehied het bestaan uit die 
Transkei, Ciskei, die Herschel gebied, Noo.rd-Oos 
Knap sowel as die Grens en 'n groot gedeelte van 
die Karoo. Hierdie pos alleen is nonnaalwe-J op 
sigselwers 'n voltydse taak." . 

67.2 "HOF: Ja. --- Dit het niks met die Departement van 
Verdediging te make gehad oor wat moet met Goniwe gebeur 
nie • .  My hydrae of my aandeel aan die OP GBS was uit 'n GBS 
hoedanigheid gewees. So ek kan onthou van probleme maar dit 
het nie vir my as Brigadier van die OP persoonlik geraak nie. 
Dit is 9 jaar gelede. Ek was in daardie tyd net enkele dae in  
Juniemaand in  Port Elizabeth gewees - ek  was die meeste van die 
tyd in Pretoria. Om, was besig met 'n plan wat ons moes gaan 
aanhied, Plan Strelitzia. Ek w�L� baie besig U Edele. Of ek hier­
die heso·ndere gesprek moet onthou wat ek dan sou gehad het, ek 
dink net dit is te veel gevra. Ek kan dit net nie onthou nie. Dit 
staan my nie uit nie, dit val my nie by nie. Die heel eerste dag 
toe ek my verklaring gemaak bet toe bet ek gese ek kan nie 
onthc,u dat ek so 'n gesprek of iets meer weet van daardie sein 

• 
I
I me. 

Van Der Westhuizen 2586 : 3- 1 7  

67. 3  "So a4i die antwoord, as ons die antwoord of die verduideliking 
wat u gegee het totaal en al aanvaar, dit lyk of' die Goniwe 
prohleem as ek dit so kan stel , was nie te boog in u agenda nie. -
-- As Bevelvoerder, Kommandement Oostelike Provinsie, met 
ander woorde met my weennaghoed op sal ek se ja U Edele. 
Ja maar die rede - as u nie kan onthou nie, as u die ander hoed 
sou opgesit het as die voorsitter van die OP GBS, dit sou nie 
meer helangrik gewees het nie. In daardie hoedanigheid ook die 
prohleem van Goniwe self was nie hoog op u agenda nie. --- U 
Edele nee, met daardie hoed op het ek . kennis geneem van die 
OP GBS se standpunt random Goniwe. Ek sal nie se dit was vir 
my uitennate helangrik gewees nie. 
Ja. En hebulwe die sein van die 23ste en die besluit wat daar 
geneem is, l'erder u het geen persoonlike . • •  
--- Belangstelling? 
Ja, u bet nie persoonlike belangstelling in enige, of op die een 
hoedanigheid of die under, u het nie soveel helang gestel nie. Dit  
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6. In my hoedanigheid as die bevelvoerder van die 
Kommandement Oostelike Provinsie het ek 
ongeveer 30,000 lede onder my bevel gehad, en my 
verantwoordelikheidsgehied het bestaan uit die 
Transkei, Ciskei, die Herschel gebied, Noo_rd-Oos 
Kaap sowel ac; die Grens en 'n groot gedeelte van 
die Karoo. Hierdie pos alleen is nonnaalwf'J op  
sigselwers 'n  voltydse taak. " . 

67 .2 " HOF: Ja. --- Dit het niks met die Departement van 
Verdediging te make gehad oor wat moet met Goniwe geheur 
nie. l\ly hydrae nf my aandeel mm die OP GBS was uit 'n GBS 
hoedanigheid gewees. So ek kan onthou van prohleme maar dit 
het nie vir my as Brigadier van die OP persoonlik geraak nie. 
Dit is 9 jaar geJede. Ek was in daardie tyd net enke)e due in 
Juniemaand in Port Elizabeth gewees - ek was die meeste van die 
tyd in Pretoria. Ons was besig met 'n plan wat ons moes gaan 
aanhied, Plan StreJitzia. Ek wm; haie besig U Edele. Of ek hier­
die hesondere 'gesprek moet onthou wat ek dan sou gehad het, ek 
dink net dit is te  veel gevra. Ek kan dit net nie onthou nie. Dit 
staan my nie uit nie, dit val my nie by nie. Die heel eerste dug 
toe ek my verklaring gemaak het toe het ek gese ek kan nie 
onthou dat ek so 'n gesprek or iets meer weet van daardie sein 

• II me. 

Van Der Westhuizen 2586 : 3- 17  

67.3 "So m; die antwoord, as ons die antwoord of die verduideliking 
wat u gegee het totaal en al aanvaar, dit Jyk of' die Goniwe 
prohJeem as ek dit so kan stel, was nie te hoog in u agenda nie. -
-- As Bevelvoerder, Kommandement Oostelike Provinsie, met 
ander woorde met my weennaghoed op sal ek se ja U Edele. 
Ja maar die rede - as u nie kan onthou nie, as u die ander hoed 
sou opgesit het as die voorsitter van die OP GBS, dit sou nie 
meer helangrik gewees bet nie. In daardie hoedanigheid ook die 
probleem van Goniwe self was nie hoog op u agenda nie. --- U 
Edele nee, met daardie hoed op bet ek . kennis geneem van die 
OP GBS se standpunt rondom Goniwe. Ek sal nie se dit was vir 
my uitennate helangrik gewees nie. 
Ja. En hehalwe -die sein van die 23ste en die besluit wat daar 
geneem is, Yerder u het geen persoonlike .• . 
--- Belangstelling? 
J.t, u het nie persoonlike belangstelling in enige, of op die een 
hoedanigheid of die under, u het nie soveel helang gestel nie. Dit 
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was 'n proh_leem wat moet deur die ander departemente moet 
opgelos word. --- Dit is korrek, dit was 'n lynunksieprohleem 
van Ondenvys en Opleiding en SAPV U Edele. 
Ja. En nie 'n probleem van u in u hoedanigheid as die 
hevelvoerder van die Kommandement en ook nie as die voorsitter 
,•an die OP GBS nie. --- Wei hoogstens in die mate waartoe Mnr. 
Goniwe se aktiwiteite die onluspotensiaal in die O P kon verhoog. 
In daardie sin kon dit vir my belangrik gewees het U Edele." 

Van Der Westhuizen 268 1 : 1 2  - 2682 : 9 

67.4 11 Ja U Edele, ek dink die probleem hicr is die Jang tydsverloop. 
Dit is nie asof' mens praat oor 'n gesprek wat jy gisteroggend ge­
had het nie. So dit is haie moeilik om pertinent te se by woorde 
wat is bespreek en nie hespreek nie. Ek kan dit net nie onthou 

' II me. 

Van Der Westhuizen 2688 : 1 3- 1 8  

68 .  I t  is  apparent, therefore, that Van Der Westhuizen had an enormous 

workload. He was under extreme . pressure at the time. He was 

under pressure from the Minister of Defence to resolve the problems 

of the Eastern Cape, and in addition, he put a lot of work into Plan 

Strelitzia. 

11 Om; het haie hard gewerk daarvoor en ek dink my hele wese 
was op Strelitzia ingestel gewees0 

Van Der Westhuizen 283 1 : 5-7 
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68. 1 Much of Van Der Westhuizen ' s  evidence in this regard 

is confirmed by Du Plessis .  

"U Edele in ongeveer Augustus 1984 het d ie 
onrussituasie begin ontwikkel bier in die Oos-Kaap. 
Aanvanklik was die weennag nie betrokke �aarby 
nie. Die polisie het dit hanteer. Van die begin van 
1985 af was die weennag betrokke gewees en 
deurlopend - 1985/86 was daar veral aan die he<Jin 
van 85 geweldige druk van politici se kant af' op 
Generaal Van der Westhuizen om die situasie 
plaaslik op te Jos en sons ek gister ook genoem het, 
was die opdrag deurgaans gewees "julle moet die 
prohleem op grondvlak oplos. Ons kan nie vir julle 
se hoe om dit op te los nie." En dit het ontwikkel -
nou as ek mag U Edele wil ek net my respek vir 
Generm1I Van c:ler Westhuizen te kenne gee. Hy is 
'n inno\'erende mens, hy is seker die heste 
hevelvoerder wat ek nog mee saamgewerk het. Ek 
wil dit graag noem. As gevolg van die druk het 
Generaal Van der Westhuizen allerhande 
innoverende idees tevore gebring, naamlik tulle 
planne, onder andere Strelitzia." 

Du Plessis 2055 : 8-24. 

68 . 2  According to Du  Plessis,  the backgrQund of  that which 

led to the signal was not mentioned by Van Der 

Westhuizen . 

"5. Ons het nie die agtergrond wat 
aanleiding gegee het tot die betrokke 
sein enigsin� bespreek nie en is dit my 
herinnering dat Brigadier van der 
Westhuizen my bloat 'n opdrag gegee 
hete om bepmdde inligting per sein 
oor te dra aan die Sekretariaat van 
die Staatsveiligheidsraad. " 
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Bundle 1 ,  p. 1 03 ,  par. 5 

Although Du Plessis declined to confirm his statement of 

1 1  May 1 992 , he did confirm the correctness of 

paragraph 5. Du Plessis 2 1 94 : 1 1  - ·2 1 99 : 22 

He further said that: 

11 • • • ek was net gese 'vem·ys na die gesprek, noem 
die name van die persone wat betrokke is en spel 
uit die implikasies' " 

Du Plessis 2 1 08 : 1 3- 15 .  

69. There are many mysteries attached to the whole question about 

mental recall , about which much has been written by psychologists 

and others. To the extent to which an answer can be given to Van 

Der Westhuizen's recall of the signal of 23 May 1 985 and not the 

later one, a recall of some of the facts may assist. 

The earlier signal related to the problem of the school boycotts. The 

role which Goniwe played in that regard was well-known amongst 

members of the GBS. 
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"3. Ek wil kommentaar lewer oor waarom hy veerplaas 
is. Tydens 'n OP GBS vergadering is ek gevra om 
mnr Goniwe te verplaas. Dit het herhaaldelik 
gebeur omdat hy gesien is as die oorsaak van die 

. onrus in Cradock. Ek kon nie daarop reageer nie 
omdat hy nie buite die dissiplinere raamwe"rk van 
die Departement Onderwys en Opleiding opgetree 
heet nie. Ek kan ook nie onthou wie spesifiek druk 
hinne die OP GBS druk op my uitgeoefen het om 
Goniwe te verplaas nie. Dit was ecJter 
oonveldigende druk deur die hele vergadering. 
Omdat ek nie kon optree nie het hulle toe 
Ondenvys en Opleiding, hoof'kantoor, genader. 
Mnr Jaap Strydom het toe toegetree, hy het toe 
af'gekom nu die Oos-Kaap toe en 'n onderhoud met 
mnr Goniwe gevoer waarby ek nie betrokke was 
nie. 11 

Merbold, Bundle I ,  p. 5 ,  par. 3 

"5. Wat hetref die OP GBS vergadering is. die notule 
van 23 Mei 1985 aan my getoon. Ek was 
t e enwoordig  o p  d i e  v e rgade r ing a s  
verteenwoordiger van die Departement Onderwys 
en Opleiding. Ek het gereeld my Departement 
daar verteenwoordig. Op 23 Mei 1985 het die OP 
GBS die besluit geneem dat mnr Goniwe nooit weer 
heraangestel . moes word nie. Die besluit is geneem 
omdat hy homself ontslaan het en ek het die besluit 
ondersteun (par 26(a) van die Notule van 23 l\'fei 
1985). II 

Merbold , Bundle I ,  p. 6, par. 5 

"4. Die laaste vergadering van die O.P.-G.B.S volgen'i 
die notule van 23 Mei 1 985 wat gehou is voor 7 
Junie 1985 (dit wil se die datum waarop die sein 
uitgegaun het) is aan my getoon. Volgens die 
genoemde notule het ek nie sitting op die 
vergudering gehad nie. Volgens genoemde notule 
het daardie vergadering aanbeveel dat Matthews 
Goniwe en Fort Calata nooit weer aangestel moes 
word nie. Ek onthou dat altwee hierdie persone 
ondenvysers was wat polities buie aktief was in 
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1985 en lei af dat die aanheveling . verwys na hulle 
heraanstelling. Dit is vir my verstaanbaar dat so 'n 
mmheveling deur 'n G.B.S gedoen sou kon word." 

Swart, Bundle 1 ,  p. 88, par. 4 

"4. In die loop van my werksaamhede het dit tot my 
aandag gekom dat die hetrokke mnr. GONIWE 
wat as onderwyser te Cradock, by die Departement 
\'an Ondenvys en Opleiding diens gedoen heet, 
af'gedank is omdat hy versuim het om 'n verplasing 
na Graaff-Reinet te aanvaar. Die Yoonnelde 
afdanking en moontlike heraanstelling, was 'n 
aangeleentheid tussen mnr. GONIWE en sy 
Departement en nog en nog die S.A.P. se 
Veiligheidstak het daaroor beheer gehad. 11 

Snyman , Bundle 1 ,  p. 97, par. 4 

11 1 2. Nog verder onthou ek dat Goniwe vir die 
Departement Ondenvys en Opleiding ( 110 en 0 11) 

h�ondere prohleme verskaf het. 'n Mnr 1\-lerboldt 
van daardie Departement, wat die direkteur van 110 
en 011 in Oos-Kaap was, het by geleentheid hierdie 
prohleme met my bespreek. Na die beste van my 
herinnering was "0 en 0" vanwee een of ander 
rede onwillig om Goniwe af te dank, en is daar 
later besluit om horn te verplaas. 11 

Van Der Westhuizen , Bundle · 1 , p .  1 08 ,  par. 1 2  

The school boycotts and Goniwe's role therein were often discussed 

at GBS meetings. 

11 c. Die verplasing van die ondenvysers van Cradock 
vind plaas. Aanvanklik was die ondenvysers � 
tevrede, maar hulle weier nou om die nuwe poste te 

\ 
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uanvaar. Dit is hlykbuar agv · die invloed van 
Matthew Goniwe. 11 

GBS on 28 March 1985 , Bundle 2 ,  p. 24, par. 7(c) 

1 126. OP GBS mmhel'eling. 'n Seinberig sal aan die 
SSVR g�tuur word om ook deurgevoer te word na 
die betrokke ministers. 

a. l\fatthew Goniwe en Fort Calata moet 
nie ooit weer aang�tel word nie. 

h. Die 248 vorige studente van die Kaup­
landse Ondenvyskollf4Je moet nie weer 
oorw� word vir . hertoelating 
gedurende 1985 nie. " 

GBS on 23 May 1985 , Bundle 2 ,  p .  20, par. 2 

These discussions, and in particular Mr. Merboldt' s strong views on 

the subject must have made an impression on Van Der Westhuizen. 

"HOF: Ja, ek weet nie of u die vraag mooi verstaan nie. Ek dink 
die vraag is sou�, as u gevr-.i was vir 'n inset, sou u gese het wat 
sou u houding gewees het, die OPGBS se houding gewees het, 
met ander woorde sou u gekies het tw,sen die drie or sou u net 
eem1oudig die drie alternatiewes in die sein ingesluit het? --- Ek 
dink ons sou op 23 Mei se sein wat ons gese het hy moet riie 
aangestel word nie, heelwat gewig daaraan verleen het en gese 
het Mnr Goniwe moet nie heraangestel word nie, moontlik tot 
alternatief daarvoor moet hy verplaas word. Ek weet en ek kan 
onth<m dat daar in die GBS, ek dink . dit was deur l\fnr 
Merboldt, aanhangig gemaak dat hulle horn Cradock toe wou 
verplaas. 

Van Der ·Westhuizen 2560 : I 0-2 1 
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11 Ja, maar wat van die Departement van O · en O? --- Mnr 
l\f erboldt van Department Ondenvys en Opleiding was haie sterk 
daarop dat Mnr Goniwe nie weer aangestel moet word nie." 

Van Der Westhuizen 2564 : 18-20 

11 Waarom onthou u soveel detail in verhand met die sein van die 
2.3ste Mei en so min van die sein van die 7de Junie'! --- Ek het 
die sein Yan die 23ste het ek gesien in die stukke wat tot my 
heskikking was U Edele. Ek het ook die notle Yan die 
vcr1,:adering van die 23ste gesien en dit is eintlik die notule wat 
ek onthou van die hespreking wat daar was random Mnr. 
Goniwe. Ek dink ek het morheen gese dat Mnr. Merboldt in die 
hesonder 'n prohleem gehad het met horn en die kan ek baie 
�oed on thou. Ek dink dit staan ook in my verklaring so" 

Van Der Westhuizen :?587 : 28 - 2588 : 7 

11 �INR. BIZ OS: Waarom onthou u die een en nie die under nie? 
--- Dit kan net wees dat die notule en die sein van Meimaand my 
meer voor die gees gestaan het as die under ene. Dit is vir my 
moeilik om nou terug te dink waaroor ek die een beter onthou 
as die under een U Edele. Maar die notule in verband met die 
her.ianstelling wat u moes daarna geweet het van helang was aan 
die Geldenhuys-komitee was ook ter sprake. 
Waarom onthou u iets in verband met die een geleentheid en nie 
die under nie? --- U sien wat ek kan onthou is dat l\for. 
Merboldt haie omgekrap was en hy het ook so te kenne gegee by 
die OP GBS dat sy departement nie met horn saamstem oor sy 
standpunt dat Mnr. Goniwe nie aangestel moet word nie en dat 
die GBS Mnr. 1Herboldt ondersteun het" . 

Yan Der Westhuizen 2619 : 27 - 2620 : 10 

70. Van Der Westhuizen was unable to recall his attitude at the time 

regarding the que�tion whether Goniwe should be detained or not. 
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"Het u enige mening gehad ten opsigte van aanhouding us sulk'i? 
--- Dit is wat ek se ek nie kan onthou nie en wat ek nou 
heredenerend op proheer antwoord op wat ek sou gedoen het. 
1\faar kan u nie vir ons se wat het u gedink destyds ten opsigte 
van die aanhouding van Goniwe nie? --- Dit is soos ek r�ds vir 
Adv Bizos geantwoord bet, ek dink dit sou 'n tydelike oplossing 
gehring het. 
J a maar was u ten gunste daarvan dat hy aangehou moet word? 
--- Nie wat ek van kan onthou nie, ek was saam met die OP GBS 
ten gun'ite van nie her-aan'itelling gewees. 
Bedoel u nou dat u glad nie w�t wat u houding was destyds nie. 
-- Behalwe om te se dat dit was ten gunste van her-aanstelling, 
ot' nie her-aanstelling gewecs nie. 
Dit verstaan ek maar ek praat van die kwessie van :1anhouding. 
Se u nou dat u weet glad nie wat u houding was ten opsigte van 
die moontlike aanhouding van Goniwe nie? --- Ja U Edele. 
U het gt-en idee wat u houding was destyds nie. --- Ek kan glad 
nie onthou wat my houding daaromtrent was nie. 

Van Der Westhuizen 2583 : · 3-22: 

This is hardly a ground for ·the criticism of Van Der Westhuizen ' s  

evidence. This evidence is a reliable indicator of Van Der 

Westhuizen 's honesty. He could, with consummate ease, have said 

that he was in favour· of Goniwe's detention. Had he said so, he 

would have strengthened the argument that the signal relates to 

detention and not to murder. He chose not to do so. Full weight 

must be given to the implications of honesty inherent in his­

evidence. 

7 1 . Van Der Westhuizen was cross-examined at length as to whether he 

would have made a recommendation to Van Rensburg on 7 June 
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1 985 without consultation with any of the bodies of which he was 

the chairman , the security pol ice or the Department of Education and 

Training. 

" Ek vra u of daar enige besluit was om te aanheveel dat die 
men'ie moet pennanent aangehou word, ja · of nee'! -�- Nee. 
En u as 'n destydse brigadier en nou 'n gener.ial, wat in "clear 
and unmistakable language" praat, sou nie enige aanbeveling 
gemaak bet sunder 'n besluit van die OPGBS of die dagbestuur 
van die OPGBS of GOS of GIS nie? --- Die aanhouding van 
mense in die algemeen was bespreek gewee;, veral by die 
Gesamentlike Inligtingsentrum. Die i dentifikasie en die 
aanhouding van daardie mense was die SAPV se departementele 
taak gewees. Maar dit was bespreek gewees. So ek het kennis 
gebad dat een van die metodes wat met politieke aktiviste kon 
geheur het was aanhouding gewees. 
Generaal, ek dink dat alhoewel my Afrikaans · nie te goed is nie, 
ek dink dat u die vraag wel verstaan het. Sou u 'n aanbeveling 
gemaak bet wat nie aanbeveel was deur een van die stf'.ukture 
waarvan u of' die voorsitter 6f 'n lid was of nie? --- Nee, ek sou 
nie, maar dit sluit nie in dat daar nie 'n bespreking kon oor 
gewees bet en dat ek kennis gedra het nie. 
Ja, ek praat nie van hesprekings nie. Ek praat van besluite om 
aanheveel te word aan die mense wat die bevoe<Jdheid gebad het 
om dinge te . doen. Duar was geen hesluit om 'n aanheveling te 
doen nie. Dit is wat ek vir u vra. --- Ek verstaan. 
En wat is die antwoord? --- Ek dink nie ek sou dit gedoen het as 
ek nie ten minste 'n hespreking daaroor gehad het en kennis 
gehad het nie, ek sou dit nie self uitgedink bet nie. Die ander 
aspek is Generaal van Rensburg kon my in daardie oggerid se 
gesprek gevra het wat van aanhouding. 
Nee, ek wil u vr.i sou u sander konsultasie met een or ander van 
die strukture waarvan u 6f die voorsitter 6f 'n  l id was 'n 
aanbeveling gemaak het sonder 'n besluit dat so 'n aanbeveling 
moes gemaak word? --- Nee, ek sou nie. Ek wil weer by se, ek 
sou heel waarskynlik darem bewus gewees het wat die Suid­
Afrikaanse Veiligheidspolisie se houding was. 
Ja, maar wat van die Departement van - 0 en O'! --- Mnr 
1\forholdt van Department Ondenvys en Opleiding was baie sterk 
daarop dat l\for Goniwe nie weer aangestel moet word nie. 
En wat van die minister se houding daarna? --- Ek is nie seker 
van die minister se houding daarna nie. 
Nee jammer, ek trek daardie vraag terug. Die vraag is in die 
OPGBS daar was 'n verteenwoordiger van die O en O? --- Dis 
reg. 
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Hy was van mening dat hy moet nie heraangestel word · nie? --­
Korrek. 
Daar was nooit enige besluit by die OPGBS om aan te beveel dat 
Goniwe-hulle moet permanent aangehou word nie? --- Nee, u is 
heeltemal korrek. 
As ek nou korrek is bet on� 'n generaal in daardie getuiebank 
wat sou nie 'n aanbeveling gemaak bet aan die SSVR sonder 'n 
besluit dat daardie aanbeveling moes gemaak word'! --- Ek wil 
weer se ek was heel waarskynlik bewus van Kolonel Snyman of 
van ander Veiligheidspolisie lede se alternatief, naamlik 
aanbouding sover dit 1\lnr Goniwe aanhetref'. Tweeden� het ek 
aanvaar dat Generaal van Renshurg my ge.skakel het daardie 
oggend, en wil ek aanvaar dat daardie moontlikheid ook daar 
heipreek sou gewees het. Dan derdens wil ek aanvaar dat ek dit 
in daardie sin aun Kommandant du Plessis sou oorgedra het. 
HOF: Kan ek dit net vra. Die sein praat van 'n voorstel'! --- Ja. 
En ek dink die Yraag is u se dit word voorgestel dat so-en-so, 
nou ek dink die vraag is sou u dit op u eie geneem bet om te se 
dit is die O PG BS se voorstel, of sou u eers seker gemaak het dat 
dit wel die O PG BS se yoorstel ,vas en nie net u eie voorstel nie? -
-- Alhvee is moontlik. Eerstens ek kon seer sekerlik beww; 
gewees bet wut die houding was ten opsigte van l\for Goniwe 
deur die individuele lede Yan die OPGBS. Ten tweede bet ek 'n 
mandaat volgens my pligstaat gehad om aanbevelings te maak 
aan die Staalc;veiliJ,?heidsraad uit hoof'de van my aanstelling uit. 
Ja, maar kyk na die sein, is dit 'n persoonlike voorstel of is dit 
'n OPGBS vnorstel? Kyk net bo aan op die sein. --- Nee, dit is 
(tm�senheide) 
Dit se "Van OPGBS aan SSVR". --- Ju, dit is 'n OPGBS 
voorstel. 
Nou as die OPGBS nie hesluit het dat dit die voorstel moet wees 
nie sou u dit op u geneem het om te se dit is die OPGBS se 
\'Oorstel? --- Dit is moontlik omdat ek bewus was van wat die 
lede se houding was omtrent die aangeleentheid. 
So u sou dit moontlik op u eie geneem bet om te se dit is wat die 
OPGBS wil he? --- Ju, behalwe dat op my eie, sonder enige 
hespreking daaroor, sou ek dit seker nie, ek sou dit nie self 
uitgedink het nie. So ek wil aanvaar daar was 'n bespreking 
gewees, dat ek bewus was van die Veiligheidspolisie se houding, 
en dat ek dit ingesluit het in die moontlikheid, of in die gesprek 
wat ek met Generaul van Rensburg gehad het, en dit daarna 
berhaal het mm Kommandant du Plessis. 
Wat bedoel u by 'n bespreking? 'n Bespreking daardie dag of 'n 
bespreking op 'n vorige dag? --- Nee, nee, ek verwys na die 
telefoongesprek op 7 Junie. 
Ja, maar kyk die telefoongesprek lyk dit vir my was miskien 'n 
vrm1g deur Generaal van Rensburg aan u. --- Ja. 
In ander woorde Generaal van Rensburg praat met u en tydens 
die gesprek tussen u en Van Rensburg vra . hy . vir u wat is die 
OPGBS se houding, of' wat is hulle voorstel? --:- Korrek. 
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Nou sou u dit dun daardie dag met die ander lede van dei 
0 PG BS hespreek het, of sou u sommer dadelik vir horn gese bet 
wat is die OPGBS se Yoorstel? --- Wei uit die aard van die saak 
sou ek vir horn ge:se bet tenvyl hy met my gepraat bet, vir horn 
gesc het wat is die OPGBS se houding daaromtrent. Ek weet nou 
nie wanneer die telef oongesprek plaasgevind het nie, of 0dit nou 
,·oor die vergadering was of na die vergadering. 
En wat se u was die OPGBS se ,·oorstel op daardie stadium? --­
Dat l\for Goniwe nie weer her.iangestel moet word nie. 
Is dit al? --- Nee, en dan soos ek gese het met die alternatiewe 
van aanhouding of verplasing. Verplasing · kan ek baie pertinent 
onthou. Ek weet nie of dit genotuleer is nie, maar daar was 
definitief sprake gewees dat l\Inr Goniwe as ek re',.t onthou 
Graaff-Reinct ,·erplaas kon word, en as ek rt!4J onthou sou dit 
met hcvordcring gewees het. 
Nou as u dan vir Kolonel du Plessis ingeroep het en vir horn gesc 
bet ek het nou 'n gesprek gehad met Van Rensburg en ek wil he 
u moet my gesprek bevestig, u moct 'n sein stuur waarin dit 
hevestig word, sou u dan vir horn gese het stuur maar 'n sein eri 
in die scin noem maar die verskillende alternatiewe, die 
moontlikheid van verplasing, die moontlikheid van aanhouding, 
die moontlikheid van, wel al die verskillende moontlikhede? --­
Dit is moontlik. Destydse Kommandant du Plessis het uit die 
aard van sy aanstelling as inligtingsof'fisier en GBS sekretaris 
meer agtergrond gehad as wat ek gehad het · oor hierdie 
aangeleentheid, so ek sou heel waarskynlik net Yir horn in bree 
trekke gese hct of herhaal het wat die gesprek tussen my en 
Generaul van Renshurg was (einde van kasset 215) - horn 
oorgehrnt bet dan om dit verder uit te spel. 
Ju, maar my vraag is watter sein sou u horn gevra bet om te 
stuur? ·'n Sein wat al die moontlike alternatiewe uiteengesit het, 
of sou daar een definitiewe voorstel gewees bet'! --- Gesien in die 
lig dat ons op 23 .Mei reeds aanbeveel dat heraanstelling nie moet 
plaasvind nie sou seker, ek wil amper se logiesgewys, 
alternatiewe vir heraanstelling moes gewees bet, want daur is 
reeds so 'n scin gestuur. So dit lyk vir my ek sou vir hom gese 
het spel ook ander alternatiewe uit as net heraanstelling wat on'i 
reeds ingedien het. 
Nou dit het hy blykbaar nie gedoen nie, want u sien hoe lees di� 
sein. --- Ja, die sein lees vaag. 
Kun u dit verklaar hoekom hy dit nie gedoen bet nie as dit 
waarskynlik u instruksies aan horn was'! --- Nee, ek kan dit nie 
verklaar nie. 
Ek dink dit is f eitlik tyd, wil u nog iets (tussenbeide) 
l\fR B IZOS: May I just put one question to round this off 
!\fiord'! 
COURT: Yes. 
l\·INR BIZOS: Generaal , as daar aan u 'n versoek was om 'n 
mening van die OPGBS dringend nu Generaal van Ren<iburg 
oordra, hoe lank sou dit geneem het om die dagbestuur van die 
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OPGBS 'n vergadering te proheer saamkry'! --- Ek kan nie dink 
dat hierdie aangeleentheid 'n dringende ad hoc vergadering sou 
reg,·erdig · nie. Dit sou heel waarskynlik op die volgende 
geroetineerde vergadering onder die hoof korrespondensie 
hanteer gewees het deur die Sekretariaat. 
Was al die lcde van die dagbestuur nie bier in Port . EHzabeth 
nie? -- Ja, daar was ook lede in Oos-Londen gewees. 
In elk geval die wat beskikhaar is en miskien aan die buite staat 
se men�e oor die telefoon vra? --- Ja, ek wilweer se ek sou nie 
die daghestuur net hiervoor bymekaar geroep het nie. Met under 
woorde om 'n telcfoongesprek wat ek gehad het aan die 
dagbestuur voor te le nie. Dit sou op die volgende vergadering 
onder die hoof' korrespondensie hanteer gewees het. 
U sien ons hct die verklarings van twee offisiere wat lede van die 
OPGBS wmi, en ck wil aan u lees, mag ek net die twee 
par.i�rawe lees? 
HOF: Ja seker. 
l\lNR B IZOS: Bladsy 97 in volume 1 wat die eedliverklaring, 
vanaf paragraar 3 op bladsy 97, paragraaf' 3 :  

"Wat hetref d ie  prosedure met die aanhouding of · 
in perking van , persone ingevolge die Wet op 
Binnelandse Veiligheid was dit nie ' n  
aangeleentheid wat in die nonnale loop van sake . op 
die OPGBS bespreek sou word nie, dit was ' n  
funk.'iie wat suiwer onder die SAP se Veiligheidstak 
geresorteer het. " 

Sal u sa:unstem dat Kolonel Snyman, wie 'n lid van die OPGBS 
was, reg is? --- Ja, dit is heeltemal korrek. By die OPGBS sou 
dit nie bespreek gewees het nie. Dit kon wel by die Gesamentlike 
Inligtingsentrum van die OPGBS bespreek gewees bet. 
En ook die onder-voorsitter van die OPGBS, dit wil se 
Christoffel Antonie Swart, bladsy 88, paragraaf (ii) : 
"Aanhoudin�s en inperkings was suiwer en 
uitsluitlik deur die Veiligheidspolisie 
gehanteer en heslis nie deur G BS nie. " 
Sal u dit aanvaar as die korrekte stelling? -- Dit is heeltemal 
korrek. 
Nou as dit nie die funksie van die OPGBS was nie en dit 
uitsluitlik van die, dit suiwer en uitsluitlik deur die 
Veiligheidspolisie gehanteer was, hoe kon u enige sein na 
Pretoria stuur sonder om die Veiligheidspolisie te nader voor u 
namens die OPGBS 'n sein sou gestuur het'! --- Die 
aangeleentheid van aanhouding in die algemeen in die bf4'Jinsel 
was wel bespreek gewees. Ek kan my onthou dat die hoof van 
die gevangenisdepartement op 'n stadium die kwessie van 
aanhouding bespreek het by die OPGBS waar hy gese het dit 
skep vir horn 'n probleem. So alhoewel die individuele gevalle 
seer sekerlik nie by die OPGBS bespreek gewees het nie sou die 
maatreel in die algemeen definitief bespreek gewees het. 
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Maar ons hct bier met die individuele te doen gehad, or die 
mense moes aangehou word of nie. As daar wel so 'n aanvraag 
aan u gedoen was deur Generaal van Rensburg sou nie die 
antwoord gewees bet vra my nie as die . voorsitter van die 
0 PG BS, ek ken heel seker die telefoonnommer. van Kolonel 
Snyman, bel hum. Dit sou die natuurlike reaksie -van 'n 
brigadier wat die . reels sou gevolg bet. --- Ek sou heel 
waarskynlik geweet het wat Kolonel Snyman se houding is. Ek 
bet voorheen gese dat ek wil aanvaar daar was bespreking ook 
gewees, en dis nie noodwendig dat al die besprekings genotuleer 
is nie. 
Wei ek wil aan u stel aanvaar u dat u het nie met die 
Veiligheido;polisie, u bet nie die Veiligheidspolisie gebel nie'! --­
Nee, nie wat - nee, nie soyer ek onthou het ek hulle gehel nie. 

· Wei ek wil aan u stel dat die rede waarom u nie die 
Veiligheidspolisie gehel het nie, die rede waarom u bet nie 'n 
daghestuurvergadering belc nie, was dat alhoewel u namens die 
OPGBS gcpraat het in die sein, dit was iets besondcrs geheim 
tussen u, Gener.ml van Renshurg en die goeie Kolonel du Plessis • . 
--- Nee, ek weet nie wat u hedoel met iets besonders geheim nie, 
maar ck kan nie wat u nou se mmvaar nie. " 

Van Der Westhuizen 2563 : 12 - 2570 : 3 1  

"MNR BIZOS Van die 34ste ja. As enige persoon in u posisie 
as die ,·oorsitter of enige persoon soos Genl. Van Rensburg in sy 
posisie in die SSVR, as hulle sou voorstel nie net dat by moet nie 
her-aangestel .word nie maar dat hy moet ook vir 'n permanente 
or 'n Jang tyd aangehou word. Waar het u die opdrag gekry of 
hoe het u besluit dat hy moet aangehou word? --- U Edele, ek 
sou uit hoof de van my aan-;telling as voorsitter van die OP G BS 
bewus gewees bet van die lede Yan die GBS se houding wat seer 

' sekerlik dan, - soos dit weerspieel is in die 23ste Mei, aanhouding 
ingesluit bet - ekskuustog her-aanstelling ingesluit het -
aanhouding kon 'm moontlikheid gewees het en dan soos ek vir 
u gister genoem bet, verplasing was ook te berde gewees. 
Laat ons hy aanhouding bly asseblief. U sien wut was ·u 
persoonlike mening op die 7de as u een gehad het. Was dit 
wenslik dat mnr Goniwe aungehou word of' nie'! --- Ek wil net 
hyvoecJ by my vorige antwoord. Genl. Van Rensburg skakel my 
en ek het dit aunmar en hy vra 'n  voorstel, so  'n voorstel word 
eers op die telefoon bespreek en daarna per sein bevestig. Nou 
ek dink nie by sou vir my gevra het vir 'n voorstel as dit net oor 
die ber-aanstelling ge<Jaan bet nie. Hy sou seker under 
alternutiewe ook gehad het en daardie aanvaarding kan ek 
maak. 1

1 
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Van Der Westhuizen 2577 : 2-24 

"HOF Was u op duurdie stadium op 7 Junie ten gunste duurvun 
dat Goniwe en die ander manne aangehou moet word? --- U 
Edele weereens as ek op my herinnering moet staatmauk, soos ek 
se ek was ten gunste daarvan gewees dut hy nie heraungestel 
moet word nie. 
Ja, maar was u ten gunste daarvan dat hulle aangehou moet 
word'! --- Nie wat ek van onthou nie. 
1\11\'R BIZOS So as u wel vir 'n aunbeveling deur Genl. Van 
Renshurg gevra was, u sou nie aanbeveel het dat by, Goniwe, en 
sy luitenante moet aangehou word nie.--- Ek rnoet weer op die 
veronderstelling guan Van Rensburg hel my, hy is hewus van ons 
vorige inset, hy vra heel waarskynlik vir alternatiewe wat kan 
daar nou nog geheur en ek aanvaar ek se vir horn die man kan 
aangehou word of hy kan verplaas word as 'n al ternatief' op her­
uanstelling. 
HOF l\'laar ck dink die punt is nie of u rnoontlike alternatiewes 
aan horn kon genoem het nie maar . sou u so ver gegaun het as 
om 'n voorstcl te maak of 'n aanbeveling te maak, naamlik dat 
hy uangehou word. --- U sien U Edele wanneer jy so deur jou 
senior gehel word en vir 'n voorstel gevra word, dun gee jy die 
rnoontlike geheurtenisse wat kan gebeur vir horn. Die besluit le 
nie by my nie, die besluit le dan by daardie instansie wat 
daarvoor vra. 
As u dun in 'n sein daardie gesprek wou bevestig, sou u dan vir 
die kolonel gese het stuur 'n sein en in die sein se maar net een 
moontlikheid is aanhouding. -- Dit is so U Edele, ek sou vir horn 
gese bet ons het reed� 'n standpunt oor her-aanstelling maar 
ander moontlikhede is verplasing of' dan aanhouding. Dit kan 
ook wees dat ek inperking genoem bet as ek bewus daarmn was. 
Net as 'n moontlikheid. --- As 'n moontlikheid. 
l\faar nie 'n aanbeveling as sulks nie of 'n ,·oorstel. --- U Edele 
die hele sein vun 7 Junie is 'n voorstel, dit is nie 'n besluit nie. 11 

Van Der Westhuizen 2579 : 8 - 2587 : 1 1 . 

Van Der Westhuizen_ was unable to recall whether any such 

consultation took place and answered all questions in this  regard 

hypothetically. 
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All Van Der Westhuizen' s answers were given on the acceptance 

that he did have the conversation with Van Rensburg and that he did 

give Du Plessis certain instructions. 

"So u sou_ dit moontlik op u eie geneem het om te se dit is wat 
die OPGBS wil he? --- Ja, behalwe dat op my eie, sonder enige 
bespreking daaroor, sou ek dit seker nie, ek sou dit nie self 
uitgedink het nie. So ek wil aanYaar daar was 'n bespreking 
gewees, dat ck bewus was van die Veiligheid'ipolisie se houding, 
en dat ek dit ingesluit bet in die moontlikheid, of in die gesprek 
wat ek met Generaal van Renshurg gehad bet, en dit daarna 
herhaal het aan Kommandant du Plessis. 11 

Van Der Westhuizen 2566 : 3- 1 1 . 

The crux of Yan Der Westhuizen's  evidence in this regard is the 

following response to a question by the Court: 

"En ek dink die vraag is u se dit word voorgestel dat 
so-en-so, nou ek dink die vraag is sou u dit op u eie 
geneem bet om te se dit is die OPGBS se voorstel, of  
sou u eers seker gemaak het dat dit wel die OPGBS se 
voorstel was en nie net u eie voorstel nie? --- A ltwee 
is moontl ik. Eerstens ek kon seer sek_erlik bewus 
gewees het wat die houding was ten opsigte van Mnr 
Goniwe deur die individuele lede van die OPGBS. Ten 
tweede het ek 'n mandaat volgens my pligstaat gehad 
om aanbevelings te maak aan die Staatsveiligheids­
raad uit hoof de van my aanstelling uit. 11 

(Our underlining) 

Van Der Westhuizen 2565 : 14-23 . 
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72. The point of departure in dealing with his evidence on the signal and 

his discussion with Van Rensburg remains and must always be his 

inability to recollect those events, but his preparedness to accept that 

they took place. 

"Ek moet weer op die ,·eronderstelling gaan Van Ren�burg hel 
my, hy is bewus Yan ons vorige inset, hy vra heel waarskynlik 
vir alternatiewe wat kan daar nou nog gebeur en ek aanvaur ek 
se vir horn die man kan aangehou word of hy kan verplaas word 
�L') 'n alternatief op her-aanstelling. " 

Van Der Wes th uizen 2579 : 17-22 

" U  Edele weert>en�, ek moet hipoteties antwoord want ek kan dit 
nie onthou nie. Ek wil weer se wat vir my logies klink hoe ek sou 
opgetree het, ek sou ,·erwys het na 23 1\-lei, na die standpunt wat 
die OP GBS sou gehad het. Hy sou vir my kon se ons bet julle 
standpunt, ,vatter ander alternatiewe bestaan daar. Ek sou vir 
horn kon gese het, daar is 'n  alternatief van aanhouding of 
verplasing or inperking. " 

Van Der Westhuizen 2580 : 22-29 

72. 1 The hypothetical nature of the questions and answers 

must always be kept in mind. It is when sight is lost of 

that fact and hypotheses in the mind of the questioner 

becomes fact that problems arise: 

"HOF U sien generaal ek het nou probleme  met u 
getuienis. Ek wil dit net mooi verstaan. Verstaan ek 
u korrek as ek dit vir u se dat u getuienis is dat u 
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het nie 'n voorstel van aanhouding gemaak nie. U 
het ook nie 'n aanheveling ten opsigte van 
aanhouding gemaak nie. U het aanhouding net as 
een moontlikheid nan Van Rensburg genoem in die 
telefoongesprek. Is dit korrek'? " 

Van Der Westhuizen 2582 : 7-13. 

73. An examination of Van Der Westhuizen 's evidence can never 

gainsay the fact that in dealing with his discussion with Van 

Rensburg, his instructions to Du Plessis and what his attitude might 

have been if he had seen the signal at the time, was hypothetical. 

73.1 "COURT: But the question was put, ff he had seen this - if he 
had seen the signal (intervention) ... 
J\tfNR. BIZOS: Watter van die twee sal u aan horn gese het'! --­
In retrospeksie, terugdinkende nou, dink ek ek sou vir horn gese 
het "jy het my Yerkeerd verstaan Louwrens. " 

Van Der Westhuizen 2538 : 6-16 

73 . 2 " . . .  ek aanvaar ek roep daarna vir Kommandant Du Plessis, ek 
se vir horn .. • 11 

Van Der Westhuizen 2554 : 28-29 

73.3 "Nee, wat ek se dit is moontlik tydens hierdie telefoongesprek 
wat ek aanvaar . . •  Ek kan dit egter nie onthou nie" 

Van Der Westhuizen 2557 : 6-10 
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73 .4 "Ek dink ons sou op 23 Mei se sein wat oru; gese het hy moet nie 
aangestel word nie, heelwat gewig daaraan verleen het en gese 
het Mnr Goniwe moet nie heraangestel word nie, moontlik tot 
alternatief daarvoor moet hy verplaas word." 

Van Der Westhuizen 2560 : 1 5- 1 9  

73 .5 "Ek gaan nou van die veronderstelling uit Generaal van 
Ren'iburg bel my, hy se vir my daar is 'n komitee, gee vir my 
julle aanbevclings, on't sc vir horn 23 1"1ei sein Mnr Goniwe 
moenie heraungestel word nie, alternatief' daarvoor die ander 
twee moontlikhede sons ek genoem het, en dit is dan die inset 
van die OPG BS aan die Staatsveiligheidsraad se komitee . " 

Van Der Westhuizen 2560 : 3 1  - 256 1  : 7 

73 . 6 "Ek moet miskien dan van die verdere veronderstelling uitgaan 
dat hy nou vir my gese het maar is daar nie under alternatiewe 
nie. 
Wei het u aan Kolonel du Plessis gese se vir hulle dat Goniwe­
hulle moet permanent aangehou word? Het u dit gese? 
--- Nie wat ek van weet nie, nee. 11 

Van Der Westhuizen 256 1 : 25-30 

73 .  7 "So ek wil aanvaar daar was 'n hespreking gewees, dat ek bewus 
was van die Veiligheid"polisie se houding, en dat ek dit ingesluit 
het in die moontlikheid, of in die gesprek wat ek met Generaal  
van Renshurg gehad bet, en dit daarnu herhual · het am� 
Kommandant du Plessis. 
Wat hedoel u by 'n bespreking? 'n Bespreking duardie dag of' 'n 
hespreking op 'n vorige dug'! --- Nee, nee, ek venvys na die 
telefoongesprek op 7 Junie. " 

Van Der Westhuizen 2566 : 6- 1 4  

73 . 8  "Gesien in .die Jig dat ons o p  23 l\-fei reeds aanbeveel dat 
heraanstelling nie moet plaasvind nie sou seker, ek wil amper se 
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Iogiesgewys, alternatiewe vir heraanstelling moes gewees het, 
want daar is reedti so 'n sein gestuur. So dit lyk vir my ek sou 
vir horn gese het spel ook under alternatiewe uit as net 
heraan'if elling wat one; reedc; ingedien ht!t." 

Van Der Westhuizen 2567 : 26 - 2568 · 1 

73 .9 "Ek wil net hyvoecJ by my vorige antwoord. Genl. Van Rensburg 
skakcl my en ek het dit aanvaar en hy na 'n voorstel, so 'n  
voorstel word eers op  die telef oon bespreek en daarna . per sein 
hevestig. Nou ek dink nie hy sou vir my gevra het vir 'n ,•oorstel 
as dit net oor die her-aan'itelling ���aan het nie. Hy sou seker 
ander alternatiewe ook gehad het en daardie aanvaarding kan ek 
maak." 

73 . 1 0  

73 . 1 1 

73 . 12 

Van Der Westhuizen 2577 : 17-24 

" Ek moet weer op die veronderstelling gaan Van Rensburg bel 
my, by is bewus van ons vorige inset, hy vra heel waarskynlik 
vir alternatiewe wat kan daar nou nog gebeur en ek aanvaar ek 
se vir horn die man kan aangehou word of hy kan verplaas word 
as 'n alternatief op her-aanstelling. 11 

Van Der Westhuizen 2579 : 17-22 

"U Edcle weereenc;, ek moet hipoteties antwoord want ek kan dit 
nie onthou nie. Ek wil weer se wat vir my logies klink hoe ek sou 
opgetree het, ek sou verwys het na 23 Mei, na die standpunt wat 
die OP GBS sou gehad bet. Hy sou vir my kon se ons het julle 
standpunt, watter under alternatiewe bestaan d:mr. Ek sou Yii­
hom kon gese het, daar is 'n alternatief van uunhouding of 
verplasing ot' inperking. 11 

Van Der Westhuizen 2580 : 22-29 

" Veronderstel dat u die sein op die 7de Junie gesien het •.• Sou 
u enigiets and�rs as dit aan Kol. du Plessis gese het as Van 
Renshurg vir u vir die alternatiewe gevra het'! --- U Edele ek 
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weet nie ek sou Iogies-gewys weer by 23 Mei becJin het, dit is my 
vertrekpunt. 11 

Van Der Westhuizen 258 1 : 4- 1 5  

"Ja U Edele. Dit is wat ek gister ook gese het, die sein kom baie 
vaag voor en ek sou vir horn gevra het op die veronderstelling ek 
het nou daardie gesprek gehad met Generaal van Rensburg, 
"hoekom herhaal jy nie wat ek en Generaal van Rensburg oor 
g�els bet nie?"" 

Van Der Westhuizen 2588 : 29 - 2589 : 3 

"Ek wil aanvuar dat hy vir my seker sou gese het daar is nou 'n 
kommissie aangestel, ek dink daardie dug of die vorige dag, en 
dat hy dringend 'n aansoek of 'n in"et Yan ons kant at' venvag. 
En Kolonel du Plessis het amper onmiddellik gedoen gewoonwecJ 
wut u horn gevra het om te doen? --- Ju, ek veronderstel as ek 
die telef oongesprek gehad bet sou ek daarna direk vir 
Kommandant du Plessis geroep het en vir horn gese het ek het 
nou net 'n telefoongesprek gehad, herhaal dit op 'n sein 
asseblief. 11 

Van Der Westhuizen 2604 : 15-24 

"Daar kon 'n misverstand gewees het dan, self's tussen my en 
Generaal van Renshurg of tussen my en Kommandant du Plessis 
wat die sein gaan opstel het. Ek kan nie onthou wie wat vir wie 
gese het nie. " 

Van Der Westhuizen 2697 : 3-7 

"HOF: Nou kan u dun verduidelik hoekom Calata se naam in 
daardie sein genoem is dan? --- Al verduideliking wat ek kan gee 
is dat Du Plessis moes dit hygevoeg het. 
Om watter rede'! Hy voer u opdrag uit. --- Ek weet regtig nie, 
ek probeer nou namen'i horn dink om walc;e rede, in ander 
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woorde dan moes Calata ook se aangehou gewees hct of verplaas 
gewees het, of' nie heraangestel gew� het nie. 
Nee, maar het u dit met Van Ren�hurg ooit bespreek'! --- Nee, 
nie wat ek van weet nie, en ek kan dit ook nie (tussenheide)" 

Van Der Westhuizen 2701 : 9-18 

"En daar was geen gesprek van of Calata of Goniwe se hroer of' 
enige ander pcrsoon tussen u en Van Renshurg. Net Goniwe. --­
Ek sal glo dit was net Goniwe geweei. 
Ek wil nie hoor wat u glo nie. U beweer ·dat Du Plessis u twee 
name hygevo�� het en u het horn nie die nnme gegee nie. Is dit 
u getuienis? --- Wei soYer ek kan onthou, dit is wat ek se. 
En is u getuienis dat Genl. Van Rensburg nie met u gepraat het 
van persone ander as l\fatthew Goniwe. --- Dit is soos ek dit sal 
aanvaar U Edele, dat ons net oor Goniwe gepraat het. 
En u se dit is wat u glo. Is dit moontlik dat u aan Du Plessis gese 
het stuur 'n sein oor Goniwe en Calata en Goniwe se broer of 
Goniwe en sy meelopers of Goniwe en sy Juitenante. Is dit 
moontlik dat u dit aan Du Plessis gese het. Enige een van 
daardie drie alternaticwe wat ek aan u gestel het. Is dit moontlik 
dat .u dit aan Du Plessis gese het? --- Ek sal dit in volgorde van 
moontlikhcde plaas. Dit is miskien moontlik dat ek gepraat bet 
van Goniwe en se sy meelopers. 
En sy meelopers. --- Miskien, dit klink uiters onmoontlik dat ek 
sou gepraat het van Goniwe, Calata en Goniwe se broer." 

Van Der Westhuizen 2703 : 8-30 

"Wei, het u aan horn gese dit is wat die generaal wil he? --- U 
Edele ek weet nie ek kan nie die gesprek tussen my en . Louren5 
vir u herhaal nie, ek kan dit nie onthou nie." 

Van Der Westhuizen 2710 : 3-5 

" Die strekking van u getuienis is u kan nie onthou pertinent 
waarom daardie sein gestuur moes word nie want u kan nie die 
telef'oongesprek onthou nie, u kan nie onthou wat tussen u en 
Genernal vnn Renshurg sou gebeur bet nie? --- Dit is korrek. 
U het ook getuig dat op die basis van 'n aanvaarding dat daar 
wel so 'n telet'oongesprek was (tussenheide) --- Dit is korrek. 
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Ja, bet u dan getuig oor wat die moontlikbede of die 
waarskynlikhede was oor waaroor duardie telefoongesprek 
gf(Jnan bet? --- Dit is korrek. " 

Van Der Westhuizen 2970 : 7- 1 7  

74. When Van Der Westhuizen is asked questions of fact and his views 

on matters falling within his expertise, the quality of the witness 

emerges . Moreover, it is then that one obtains an immutable view 

that Van Der Westhuizen did not have the intention to kill Goniwe 

and the others. 

74 . 1 "U se u bet horn nie as 'n terroris beskou nie? --- Definitief nie. 
Hy was 'n poli tieke aktivis. !\'lens kan ook praat van 'n politieke 
organiseerder of die ander woord wat gebruik is, 'n radikalis. " 

Van Der Westhuizen 2535 : 1 7-2 1 

"Dit politieke aktiviste soos Mnr. Goniwe was nie as 'n terroris 
beskou nie U Edele" . 

Van Der Westhuizen 262 1 : 23-24 

74.2 Because Goniwe was a political activist and not a 

terrorist - or an insurgent with a weapon , Van Der 

Westhuizen would not have killed him .  
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11 l\'Iaar beteken dit dat as 'n soldaat by. die grens van Lesotho 'n 
terroris gesicn het, hy moet horn nie doodskiet nie voor dit op 
die hoogste vlak bcsluit was. Is dit wat u se dit betcken? --- Nee 
U Edele, nee 'n terroris met 'n wapen, was opdrag gewees, moes 
geskiet gewees het." 

Van Der Westhuizen 2667 : 19-23 

" Dit is moontlik 'n bietjie 'n \'emarring. U sien, om, sien die 
insurgensie in dieself de Jig as 'n terroris. Dit is 'n gewapende 
l'yand as ek dit so kan uitdruk vir u. Tenvyl aan die anderkant 
staan daar die aktivis, die organiseerder, die radikalis. 
Goed. --- So dit is - ja militere optrede teen eersgenoemde ja. 
l\-Iaar my standpunt is en hly dat militere optrede teen 
laasgenoemde is kontr.i-produktief." 

Van Der Westhuizen 2938 : 28 - 2939 : 5 

"Ja. Dit is die punt wat ek proheer uit u uitkry. So ons kan 
aanvaar dat die veiligheidsmagte wel verstaan bet dat aktiviste 
of terroriste, gewapen, moontlik in sekere omstandighede 
uitgewis kon word, elimineer kon word gedurende 84, 86 en 
later. Sal u dit aanvaar? --- Ja U Edele. Ek sal dit aanvaar in die 
lig wat ons hier gepraat bet. Dit is nie vir my, en dit was my 
standpunt nog ultyd gewees, dut aktiviste moet � - our 
insertion) uitgehaal word nie. 
Ek sien u gebruik die woord "uithaal. 11 --- Ja wel dit is 
(tussenbeide) . 
Beteken dit doodmaak? --- Ja ek het dit so · bedoel U Edele." 

Yan Der Westhuizen 2942 : 16-27 

74.3 Van Der Westhuizen gave convincing reasons why it 

would have been counter-productive to kill a high profile 

political activist such as Goniwe. 
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"U Edele om in 'n rewolusionere oorlog die politieke aktiviste or 
die politieke organiseerders te guan vennoor, beredder nie die 
situasie nie, dit vererger die situasie. Ek kan nie die sin daarin 
verstaan nie. In 'n konvensionele oorl�g ja, waar jy in 'n staat 
van oorlog verkeer ja, dan maak jy 'n vyand dood en dan is die 
vyand 'n mun in uniform met 'n militere wapen. Mnr. Goniwe 
was 'n politicke aktivis of organiseerder. Jy maak nie volgens 
alle beginsels van teen-rewolusionere oorlog daardie merise dood · 
nie. Dit skep helde, dit skep martelare, dit skep geleenthede soos 
vak:msiedae wat uitgehuit kan word en later teen jou gehruik 
word. Dit maak net geen sin nie." 

Van Der Westhuizen 2592 : 6- 1 7 

"U Edele ek dink ek het gese dit is kontru-produktief wanneer 
so 'n hoi! prnfiel persoon vennoor word want dun kry jy die 
effek van dit skep of 'n martelaar, hy word tot 'n held verhef, 
dit hlaas die onlusklimaat min, daar kom as gevolg duurvan 
ekstr.i aktivering in die vonn van hoikotte, nog we<Jhlyaksies, dit 
lei tot die daarstelling van vakansiedae. By die begraf'nis van so 
'n persoon word daar ekstra politiek uitgehaal en in die geheel 
sal ek se die totale effek daarvan is 'n eskalasie in die 
onlusklimaat, 'n verhoging daarvan. 
En wat haat mens daarhy aan die anderkant? Is daur iel'i? ---
Nee, dit los nie die probleem op nie U Edele. 11 

Van Der Westhuizen 30 14  : 30 - 30 1 5  : 1 1  

"Was daar wye reaskie plaaslik sowel as nasionaal, wye reaskie? 
--- Ek wee nou nie van sy vorige aanhouding nie, maar Mnr 
Goniwe se profiel he van sy vorige aanhouing tot in hierdie 
tydperk geweldig verhoog, hy het baie aktiewer he<�in raak, en 
ek km nie onthou nie, dit was die eerste gedeelte van 1985 wat 
hy anngestel was as streeksorganiseerder van die Oos-Kaap. So 
ja, bet bet mL>er nuuswaardig geraak" . 

Van Der Westhuizen 2603 : 1 6-23 . 
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74.4  For example, one obtains h i s  views on  normalisation and 

stabilisation . 

"Normalisering bet gedui op die welvaartsterrein, 
welvaartsterrein is die staatkundig ekonomies maatskaplike 
terreine van die samelewing, orde te , skep, 'n nonnale lewe te 
skep, tenvyl stahilisering gedui het dat op die veiligheid<iterrein 
'n stabiele veilige omgewing geskep moet word. 11 

Van Der Westhuizen 2635 : 26-30 

11 Ons is ook gese dat miskien 'n bietjie later Gener.ial l\falan 
gedreig bet dat as u nie die prohleem oplos nie u sal u 
kommandement verloor. --- Ja, ek dink dis darem 'n hietjie kras 
gestel. Daar was 'n meningsverskil tussen my en Generaal Malan 
nor hoe die prohleem aangespreek moet word. 11 

Van Der Westhuizen- 246 1 : 22-26 

11 • • •  u het jn antwoord op een van die vrae het u gepraat oor u 
siening van nonnalisering. En die siening van die - kom ons se 
die geseteldheid van die tyd, die militere en politieke geseteldheid 
van die tyd, in verhand daannee en ook hulle siening in verbund 
met stahilisering. En ek verstaan u het nie met hulle saamgestem 
nie, ek dink dit w:L� u getuienis. --- Dit is korrek U Edele." 

Van Der Westhuizen 30 15 : 12- 19 

"U was 'n voorstander van nonnalisering. --- Dit is korrek. 
En weereens aan die hand van hierdie skets, wat sou dit beteken 
het? --- U Edele dit beteken dat daar moet 'n ordelike 
gemeenskap geskep word waarin die indMdu vry is om te 
beweeg, vry is om te werk, vry is om te speel, vry om deel te 
neem aan al die strukture." 

Van Der Westhuizen 30 1 6  : 23-29 
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11 In 'n  woord of 'n sin, hoe het u die normalisering gesien as 'n 
oplossing van die algehele prohleem? --- Ja U Edele, dit was haic 
helangrik en dit is waar 'n groot verskil gekom het. Ons het gese 
da� jy kan net veiligheid en stabiliteit he in 'n normale 
samelewing, so as jy wil veiligheid en stabiliteit he dan moet jou 
omgewing genonnaliseer wees. Dus moet jy begin by 
nonnalisering en uit nonnalisering sal jy stabiliteit kry. Ek weet 
nie of ek moct verder verduidelik nie. 
Assehlief. --- U sien die ingesteldheid was op 'n baie korttermyn 
moet stahiliteit of ,·eiligheid verkry word. En die primere fokus 
van die staat was gerig op "los die prohleem nou op. 11 Prohleem 
venvysende nu daardie prohleem of' random onlus en onrtL'i. Met 
ander woorde die veiligheid'iituasie. Ons henadering was gewees 
"nee; konsentreer om 'n nonnale samelewing te skep. Uit ' n  
nonnale samclewing kan daar veiligheid vir die individu kom, 
veiligheid vir die omgewing kom." Dit was 'n benaderings-verskil 
gewees wat ons gehad bet. Die prohleem met ons henaderin�, dit 
is langtennyn, tenvyl die druk van die politici se kant  af "los die 
prohleem nou op."  En dit kon net nie gebeur nie U Edele. Dit 
het vandag, tot vandag toe nog nie geheur nie. " 

Van Der Westhuizen 30 1 8  : 30 - 30 1 9  : 22 

75. Van Der Westhuizen did not only support normalisation in  theory, 

he was also active in promoting projects aimed at normalisation. 

75 . 1  Food from hotels and military messes were distributed in  

black townships. 

11 En Kolonel Louwren'i Du Plessis ek dink se 
getuienis was dat op 'n tydperk was kos verskaf 

. aan Maquina sover ek onthou. Ek staan onder 
korreksie daar. Muar ek dink dat die 
Kommandement Oostelike Provinisie 6f kos of 
hystand verskaf het aan Eenvaarde Maquina. Was 
dit voor Junie 1985 of na Junie 1985 wat u kan 
onthou, of is u ook riie seker nie? --- Ek kan nie 
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presies onthou U Edele. Ek kan onthou ons het 'n 
projek gehad wat ons by hotelle en uit ons eie 
menasies uit kos geneem het, kos wat oorgebly het 
en voorsien het aan die swart woonbuurtes. Ek 
kan nie presies onthou wanneer dit was nie maar 
ons het so 'n projek gehad" . 

Van Der Westhuizen 2499 : 3 1 - 2500 : 1 1  

75 . 2  "Nou sal u vir ons praktiese voorheelde gee van wat gedoen moet 
word om te nonnaliseer'? --- U Edele daar is natuurlik op elkeen 
van daardie drie onder-af delings van welvaart aspekte wat 
gedoen moet word. Eerstens moct die individu aan die 
staatkundige hcstel kan dt!elneem op al die vlakke van rec�ering. 
En daar was Strelitzia dan ook daarop ingestel gewees. Dit was 
prim�r staatkundige hestuursprogram gewees. 
Nou us ek sc prakties, dun hedoel ek fisies, wat het u 
voorgestaan, wat bet u hcwerkstellig op enige van daardie drie 
vlakke'? --- U Edele eerstens dan op die staatkundige gedeelte het 
ons gereel vir opleidingskursusse, vir swart raadslede bygestaan 
deur die Oos-Kaapse Ontwikkelingsraad. Duarna het ons 
proheer om die Blanke munisipale r.ide verenig te kry by die 
swart rude. Daar was pogings ook gewees tot affiliasie gewees 
van die swart rude met die blanke rade. Daar is van die 
hurgemeesters wat daarin geslaag het om van die swart raadslede 
te betrek hy die blanke rade. Hulle bet in gesit in die 
vergadering�. En dit was eintlik 'n hele skoling of 
opleidingsprogram gewees op plaaslike · vlak, op plaaslike 
rt!{Jering - ook bekend gestaan as derde vlak recJeringsvlak · U 
Edele. 
Reg. Korn ons kyk na ekonomies. --- Die ekonomies, dit was 
maar moeilike ekonomiese tye gewees en die meeste van duardie 
projekte was ingestel op die generering van werks-geleentheid en 
geld. En baie van die reels en regu)asies van daardie tyd het juis 
dit teegewerk. So daar was 'n projek gewees om te kyk .na 
hestaande reels en recJulasies. Daar was veral knellende 
gesondheid'iprohleme gewees, gesondheidsregulasies gewees. Om 
dit te probeer wegkry en dan werk geskep te kry deur middel 
van die uihouding van . die inf ormele sektor - ek venvys na 
straatstalletjies. Ons het 'n gebou bekom waar die sogenaamde 
byekorf werksgeleenthede geskep is. Dit is 'n gebou met 
toerusting en iemand kan daar gaan werk - hy kan iets maak 
wat hy kan verkoop. Daar was pogings gewees om deur 
Universiteit van Port Elizabeth die ekonomiese potensiaal van die 
Oos-Kaup uit te bou. Met antler woorde om beleggers te Jok. Ag 
U Edele, dnar was haie programme gewees maar dit was alles 
ingestel om werk en geleentheid te skep vir die inwoners. 
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En nou kom ons by maal'ikaplik. --- l\faatskaplik beweeg op die 
men'ie se leef'terrein, sy godsdiens, sy kultuur, sy skool, sy 
onL'ipanning, sy sport. En veral op die terrein van sport, ons het 
sport gesien as 'n soort van 'n sleutel om die deur mee oop te 
sluit, was daar baie projekte gew�. Sporttoerusting beskikbaar 
gemaak. Ek bet, die weennag bet 'n geniekorps, ons het hulle 
gekry om sokkervelde te maak waar daar sokker kon gespeel 
gewees het. Borge gekry, trofee gekry, wedstryde gereel. U Edele 
dun was daur godsdiens-programme gewees. Daar was 'n  
god'idiensprojek gewees om deur middel van die Woord ook, ek 
wil am per se 'n vredesomgewing te kry. Daar was verskillende 
komhinasies, kerkgebootskuppe betrokke daarby gewees. Dit het 
onder leiding gestaan van Eerwaarde Badenhorst, Poen 
Badcnhnrst op daardie terrein. Ag, en daar was maart 
voortdurend proheer gewees om die mense op te voed deur 
middel van pamflette om deel te neem aan 'n ordelike 
samelewing. 11 

Van Der Westhuizen 3017 : 3 - 30 1 8 : 29 

"Dit was 'n vcrskil oor die benadering hoe om die probleem aan 
te spreek. Ort'i was van mening gewees dat as jy stabiliteit wil he 
dan moet jy eers nonnaliteit verkry, met antler woorde die 
omgewing waarin die mens beweeg moet 'n ordelike nonnale 
omgewing wees met sy nonnale strukture en in so 'n normale 
omgewing kan jy dun stabiliteit verkry. · Die RecJering was egter 
sterk duarop gewees om stabiliteit eers te verkry en daarna in 
normu1isasie programme in te beweeg. So ons was voorstanders 
van nonnaliseer en deur nonnalisasie sal stabiliteite kom, tenvyl 
die Regering gese bet nee, stabiliseer eers dun kan ons 
nonnaliteit verkry. Dit is 'n verskil in benadering en as u kyk na 
plan Strelitzia dan sal u sien die hele wese kom daaruit om 'n  
nonnale struktuur te skep in  die Oos-Kaap." 

Van Der Westhuizen 2675 : 25 - 2676 : 8 

76. There was no room in the ethos of normalisation for the murder of 

political leaders. 
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"Nou kom ek terug na in daardie filosofie, in daardie etos van 
nonnalisering, is daar ruimte vir die moord van politieke leiers? 
- Nee beslis nie U Edele. 
En is dit waarom u se dit sou kontra-produktief gewees het? --­
Dit is korrek U Edele. 
Was dit teen al die dinge waar u voor gestaan het? --- Ja U 
Edele. 
Nonnalisering aanvaar ek, beteken die daarstelling van 'n  
streeksbestel, om dit so te stel, 'n streekbestel op  - ek  soek na  ' n  
woord - ' n  streeksbestel op ' n  beskaaf de manier. --- Dit is korrek 
U Edele. 
En so 'n beskaaf de best el, of dit nou streeks is of landwyd, is 
daar ruimte vir politieke moord'? --- Nee U Edde. 11 

Van Der Westhuizen 3020 : 24 - 302 1 : 7 

"So 'n men� moes eintlik eers aandag �e4'�ee het aan stabilisering. 
Nie om welvaart uit te sluit nie pmar dit was die eerste opsie om 
die vlamme te hlus, was dit nie? --- Dit was soos wat die politici 
ook geredeneer het U Edele met alle respek. Dit is baie 
korttermyn. Jy kan 'n vuur nou blus en hy spring net langsaan 
weer op en dan uiteindelik hardloop jy uit middele uit om al die 
vure te him,. Dit is haie korttermyn benadering om die prohleem 
aan te spreek." 

Van Der Westhuizen 3038 : 18-25 

77. Van Der Westhuizen denied any conspiracy with Van Rensburg to 

kill Goniwe and denied giving Du Plessis orders to that effect. 

"Ek wil aan u stel wat ek aan Generaal van Rensburg gestel 
bet, dat dit was nie vir die komitee bedoel nie, maar dit was 
getuienis van 'n sameswering tussen u en horn in verhand met 
die dood van Goniwe. Dit is die rede waarom niemand in die 
Geldenhuys Komitee dit gesien het nie. --- Dit sal ek ontken. Dit 
• • • II 1s me so me. 
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Van Der Westhuizen 255 : 8- 13 

11 Ek wil verder aan u stel dat die opdrag aan Kolonel du Plessis, 
wat hy wel verstaan het en wat by korrek in daardie sein 
weergee, was om 'n voorstel te maak dat Mnr Goniwe en die 
ander persone daarin doodgemaak moes word. --- Nee, dit is nie 

• II waar me. 

Van Der Westhuizen 300 1 19-23 

"Daar is nie vir my 'n verhand ttti;sen die veronderstelde gesprek 
wat ek met Van Rensburg en Du Plessis gehad bet en die sein en 
die moord nie." 

Van Der Westhuizen 2602 : 3-5 

78. Van Der Westhuizen testified that a decision in principle to kill 

political activists would have_ been a strategic decision, and that such 

a decision would have been taken at national level by the SVR or the 

Cabinet. 

"Ja goed. Maar daardie ·houding dat dit kontra-produktief is, 
kom dit nie daarop neer dat dit 'n taktiese besluit is nie? Selfs 
'n strategiese besluit in daardie opset? Dit is u beginsel wat u het 
dat dit kontra-produktief is, is dit korrek? --- Ek dink nie dit is 
'n beginsel nie. 'n Beginsel moet algemeen van toepassing wees, 
so daar kan uit5onderings wees. Ek sou se dit is 'n strategiese 
besluit U Edele." 

Van Der Westhuizen 2941 17-23 
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1 1  So dit is 'n taktiese besluit of u die eliminering van 'n aktivis 
te goede staan, nie waar . nie? Daar mag omstandighede wees 
waar dit nie kontra-produktief sal wees nie. Sal u dit aanvaar? -
-- U Edele nee, om in die bree te se dit is 'n taktiese besluit saver 
dit aktiviste aangaan dink ek is nie korrek nie. Dit sal I]leer 'n 
stratf'Jiese besluit wees. 11 

Van Der Wes th uizen 2944 : 1 3- 19 

"U sien mcn'i moet 'n heleid he, gaan on'i op tree teenoor 
aktiviste en hoe gmm duar opgetree word. Gaun ons optree 
teenoor die, wat om; noem die insurgente, die terroriste, en hoe 
gaan daar opgetree word. So daardie beleidmaking geskied nie 
op 'n taktiese vlak nie, die uitvoering van daardie beleid geskied 
op 'n taktiese vlak, op 'n eenheidsvlak wil ek amper se. 
Ja, ons kan later terugkom na die verskil tussen stratecJie en 
taktiek, maar kom ons los dit daar vir die oomblik. Die besluit, 
dit is 6f 'n taktiese 6f 'n strategiese besluit, dit is nie 'n besluit 
in hecJinsel nie. 1\-fet ander woorde die moontlikheid bestaan tog 
dat daar in sekere omstandighede hesluit knn word om 'n aktivis 
te elimineer. Verstaan u dit'! --- Dit is korrek. 
En u aanvaar dit'! --- Ju, dit aanvaar ek. 
En dit gaan net afbang van wat daardie omstandighede is? --­
Ja. Behalwe dat ek wil hyvoeg ek sien so 'n hesluit op 'n 
stratec�iese vlak geneem. 
Ek sal dit aam·aar, ja." 

Van Der Westhuizen 2945 : 2 - 2947 : 2 1  

Once such a strategic decision had been taken , the tactical decision 

to kill a particular political activist would have been taken by the _ 

particular line department. 

"Ja, dit mag moontlik wees dat in omstandighede waar daar 'n 
bree strategiese hesluit alreeds geneem is dan is dit nie nodig om 
die besluit weer te neem op dieself'de vlak met elke individu nie, 
is dit reg? --- Dit sal dun heel waarskynlik in 'n sub-orgaan of in 
'n lyndepartement verband hanteer word." 
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Van Der Westhuizen 2948 : 9- 14 

78. 1 Such a decision would have been . highly · sensitive and 

would not have been taken up with an institution such as 

the SSVR ,  which fell  outside Van Der Westhuizen 's  line 

function. 

"Ju, dit mag moontlik wees dat in omstandighede 
waar duur 'n bree strategiese hesluit alreeds 
geneem is dun is dit nie nodig om die hesluit weer 
te neem op dieself'de ,·lak met elke individu nie, is 
dit rt!4J'! --- Dit sal dan heel waarskynlik in 'n suh­
orguun of in 'n lyndepartement verband hanteer 
word. " 

Van Der Westhuizen 2948 : 9- 1 4  

"Ons praut nou oor die eliminering van ' n  rudikulis 
in hierdie konteks, wat vir my dan in hierdie 
konteks 'n baie sensitiewe saak sou gewees het. Ek 
kan verstaan dat dit op 'n lynfunksie gehanteer 
word senior tot senior. Ek weet nie of so 'n 
aangeleentheid wat so sensitief is gehanteer sou 
gewees het met 'n instansie buitekant die lynfunksie 
van daurdie persoon wat die versoek rig nie. " 

Van Der Westhuizen 2949 : 25 - 2950 : 2 

"Nie heeltemal nie, maar ek sal probeer antwoord 
· daarop. Soos wat ons die ding beredeneer het kan 
ek aanvaar dat daar kon op 'n strategiese gekoordi­
neerde vlak 'n beginsel hesluit geneem word, se nou 
maar so<>S wat ons geprnat het oor die doodmaak 
van aktiviste. Dit kan ek as 'n strategiese, maar die 
werklike beplanning, die werklike operasie, die 
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,verklike goedkeuring, sou ek aan 'n  lynfunksie 
departement koppel en nie mm 'n sentrale orgaan 
soos die Staatsveiligheidsraad nie. 11 

Van Der Westhuizen 2950 : 1 4-22 

78.2 On the assumption that a strategic decision to ki ll 

political activists had already been taken at national 

level , the tactical decision to kill a particular poli tical 

activist would \have been taken at a very high level 

with in the particular line department. 

"Nou kom ons hierby. Indien die weennag 
hyvoorbeeld so 'n voorstel wou maak dat 'n 
spesifieke persoon doodgemaak moet word, as ek 
nou se die weennag praat ek nou van 'n 
bevelvoerder in 'n spesifieke gebied, dan sou 'n 
mens venvag op daardie beginsel wat ons nou net 
oor gepraat het dat daardie voorstel deurgevoer sal 
word na 'n hoe gesag binne die weennag 
byvoorbeeld? --- Dit is korrek." 

Van Der Westhuizen 2949 : 8- 14 

Any covert operation would require the consent of the -

Chief of the Army. 

"En die enigste voorbehoud wat hy daar bet is dat 
u moet dit nie aan horn gestuur het nie maar aan 
die hoof van die weennag. Ek wil vra as daar 
enige, koverte operasies moes gedoen word, het u 
die toestemming van die hoof van- die W eennag of 
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die Let!r moes kry? --- Ek moes toestemming kry 
van die hoof van die Leer, soos byvoorbeeld, ek 
dink om, het dit netnou herhaal waar ek gepraat 
het van koverte optrede waar ons gelees het van die 
Reccies" 

Van Der Westhuizen 2673 : 8- 1 5  

11 Uitvoerende optredes was deur die lynfunksie 
instansie getref en daarom sou so 'n  versoek vir 
koverte ('!} operasies direk na die hoof' van die 
weennag of direk na die hoof van die leer toe in 
daardie geval gegaan het lungs weennagskanale as 
'n weennagsversoek en nie in die Sekretariaat 
verhand nie" 

Van Rensburg 1 92 : 1 6-2 1 .  

78 .3  In the light thereof, the signal cannot be construed as  a 

suggestion that a strategic decision be taken on national 

level to kill poli tical activists . 

Neither can it be construed as a suggestion to a person 

in Van Der Westhuizen ' s  line function that a tactical 

decision be taken to kil l Goniwe and the others. 

In consequence, there is no room for an argument  that 

the signal- was a proposal to kil l  Goniwe and the others . 
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79 . The only witness who comes close to testifying that Van Der 

Westhuizen might have proposed the death of Goniwe and the others 

is Du Plessis .  For reasons that we have dealt with in considering 

Du  Plessis ' s  evidence, there is simply no contest between the 

veracity of Du Plessis and Van Der Westhuizen. The following 

examples serve to underscore not only Van Der Westhuizen ' s  

honesty as a witness, but  his courage in  not flinching from h i s  duty 

to make admissions truthfully. 

79 . 1 He testified that elements within the security forces wer� 

the only instances who did have the abil ity to have 

murdered Goniwe and the others in the particular 

manner. 

11 Nou kan ek die vraag s6 vra; Generaal kan u aan enige 
instansie dink wat al daardie vennoens en eienskappe gebad bet? 
--- U Edele die Suid-Afrikaanse Polisie en die Suid-Afrikaanse 
Weennag. 
So u aanvaar dat die weennag moontlik al daardie vennoens en 
eienskappe gebad bet? --- Ja U Edele. 
Goed. So u stem saam met die antwoord wat daar gegee is ook? 
--- Ja U Edele. Ek kan miskien net byvoe<J, duar was destyd� 
ook die Suid-Afrikaanse Spoonvegpolisie wat ook baie goed 
opgelei was vir operasies, veml vir ontsettings-operasies. 
Goed. En dit is die enigste instansies wat u kan noem wat al 
daardie· eienskappe sou gebad bet korrek'? Is dit korrek? --- Ja 
bebalwe, ek dink nie die Suid-Afrikaanse Spoonve<Jpolisie se 
monitering was dalk so goed nie. Hulle was meer op die 
operasionele kant gerig. 
Ja. Kan ek aflei uit u antwoord dut die instunsies wat u kan 
noem is instansies wat deel vorm van die veiligheids-magte dun? -
• .;. Ja U Edele. 
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Korrek. Daar is nie 'n ander instansie wat u kan noem nie. --­
Wat oor al die vennoens heskik het? 
Ja. --- Vir die beplanning en die verkenning, nee U Edele. 11 

Van Der Westhuizen 291 6  : 3-25 

"So gegee die feit dat die veiligheidsmagte - en dan praat ek van 
die veiligheidspolisie en ook die weermag, dat hulle oor die 
vermoe beskik het om op 'n koverte manier op te tree en Mnr. 
Goniwe en sy meelopers te dood op die manier wat dit geheur 
het - sou daardie veili�heidc;magte ooksodanig kon optree dat die 
moorde blyk deur een of under \'an die twee instansies in 
konf1ik, uitgevoer te word, korrek'! --- Ja U Edele. Ek sal 
saamstem daannee. 
En ons weet dat die veiligheidsmagte, hinne die veiligheidsmagte, 
dat dit die enisgte instansie w�L'i wat oor die vennoe beskik het 
om die moorde te kon pleecJ, korrek'? --- Ek verstaan net nie "die 
enigste iru,tanc;ie was" U Edele? 
Wat oor die vermoe, al die vermoens beskik het. --- Die 
veiligheidsmagte? 
Ju. --- Ja U Edele. 
As ek nou praat van veiligheidsmagte dit kan of die polisie wees 
or die weennag of elemente van hulle of dies meer. --- Ek 
verstaan. Dit is korrek U Edcle. " 

Van Der Westhuizen 2922 : 23 - 2923 : 10  

"Ek sal u se hoe. U kan dit beplan as 'n  koverte optrede deur 
die veiligheidsmagte. --- Dit is moontlik, ja. 
En ek wil aan u stel dat dit inderdaad gedoen is. --- Ek bet dit 
reeds gese, dit is moontlik dat dit deur 'n koverte optrede 
(tussenheide) 
Luister mooi na die vraag. Ek wil aan u stel dat dit inderdaad 
gedoen is. Daar is beplan deur die veiligheidsmagte om Mnr 
Goniwe dood te maak. --- Dit kan ek nie bevestig nie. " 

Van Der Westhuizen 300 1 : 10- 1 8  

79.2 Van Der Westhuizen took the question as to who killed 

G_oniwe and the others even further by testifying that 
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Azapo may have had the intention , but that it did not 

have the ability to kill Goniwe and the others in the 

manner in which the murders were committed. 

11 1\faar was dit nie so nie dat die ANC gesien is deur die 
veiligheidsmagte as die oorkoepelende organisasie wat die UDF 
hetrek bet'? --- Ja U Edele. 
So u kon ook net gese het daar was 'n magstryd tussen die PAC 
en die ANC sander om die UDF by name te noem? --- Ek kon dit 
so gese het ja U Edele. 11 

Van Der Westhuizen 2920 : 19-23 

79.3 We refer to what has been said in paragraph 70 above, 

and his attitude to Goniwe's  detention . 

79.4  "Nou oor die sprake van AZAPO se betrokkenheid het u enige 
gewig daaraan geskenk, or enige - het u gewig daaraan gehf4�? -
-- Ek clink daardie tyd ja, want die konflik was sterk op die 
voorgrond gewees U Edele. Ek dink nadat die feite aan my 
bekend geraak het soos uit die stukke uit, het ek nie meer baie 
gewig daaraan geheg nie. 
So u se nou dat - goed, nee ek aanvaar dit. U se u sal nie nou se 
dat dit moontlik AZAPO kon gewees bet nie wat betrokke is nie. 
Die f eite, die waarskynlikhede dui nie daarop nie. --- Daar is 
seker 'n moontlikheid maar ek sal dit nie baie groot maak nie. " 

Van Der Westhuizen 2919 : 14-24 

11 Maar as dit in Port Elizabeth gebeur het, as hy in Port 
Elizabeth doodgemaak word, en daar word gebruik gemaak van 
messe om horn aan te val, sy liggaam word verbrand, 
endiesmeer, sou dit meer in verband wees met wat tussen die 
UDF en AZAPO geheur het destyds in Port Elizabeth, nie waar 
nie? --- Ja. 
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So gesien in die lig danrvan sou die feit dat daar sod:mige konflik 
was 'n ideale dekking hied vir daardie optrede in Port Elizabeth? 
--- Ja, u is heeltemal korrek. Daar was dun ook dun sprake 
gewees dat AZAPO hetrokke was by l\for Goniwe se dood. 
En daardie sprake het geheers vanaf daardie tyd tot die-eerste 
nadoodse ondersoek. Kan u dit onthou? -- Ja, ek het geruime 
tyd dit geJees dat dit is so. 
En moontlik ook nog vir 'n rukkie daarna? --- Ja, dit is korrek. 
Maar soos u nou daar staan aanvaar u dat onder die 
omstandighede dit 'n vae moontlikheid is dat AZAPO wel 
verantwoordelik was? --- Korrek." 

Yan Der Westhuizen 2955 : 9-27. 

It should be kept in mind that from the documents before 

the Court, as well as from certain evidence presented at 

the first Inquest, it would have been quite possible  for 

Van Der Westhuizen to justify an attitude that Azapo 

should stil l be regarded as a suspect in this enquiry. See 

for instance the following: 

"9. Onrus-klimaat. 

a. Die af gel ope twee weke het die f okus 
grootliks verskuif · vanaf owerheids­
gerigte optrede na 'n f'aksie-stryd 
tussen AZ APO en UD F geaffilieerde 
organisasie. Hierdie twee · groepe het 
aanvalle geloods op die persoon en 
eiendom van teenstanders van die 
onderskeie organisasies. UD F­
organisasies het 'n wagstelsel by 
prominente ampsdraers se huise 
ingestel en is gevolg deur AZAPO. 
Organisasies soos PEBCO, PEYCO en 
COSAS het van huis tot huis gf4Jaan 
om persone op te kommandeer vir 
hierdie wagdienste. 11 
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Bundle I ,  p. 22, par. 9(a) 

"b. Kontlik UDF en AZAPO 

i. Beriggewers berig dat ongeveer 200 
,·rouens by Eenv Maqina, . beskenn- · 
heer van AZAPO, was en dat hy hulle 
meegedeel het dat vete en geweld 
tussen UDF en AZAPO sal voortduur 
totdat die koppe van 5 UDF persone 
gewaai het nie, naamlik : 

( 1 )  Edgar Ngoyi - President van 
UDF; Oos-Kaap streek. 

(2) Henry Fazzie Vise 
President van UDF; Oos­
Kaap streek. 

(3) l\fono Badela - Onder­
steuner van UDF en 
sekretaris van ZWIRU. 

(4) Africa 1\faqolo - PEBCO en 
P E Y C O  ( s i n g  v a n  
v r y h e i d s l i e d e r e  b y  
vergu?erings). 

(5) 1\-lkuseli Jack - President 
van PEYCO. " 

Bundle 1, p. 41, par. 4(b )(i) 

"Die afgelope twee weke het die fokus grootliks verskuif' vanaf 
owerheids-gerigte optrede na 'n faksie-stryd tussen AZAPO en 
UD F geaffilieerde orgunisasie. Hierdie twee groepe het aanvalle 
geloods op die persoon en die eiendom van teenstanders van die 
onderskeie organisasies" 

Bundle 1, p. 200(c) , par. 9(a) 
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11 h.  In een geval is 65 jeudiges gearresteer aun huis vun 
Sopho Hashe, bestuurslid van PEBCO. Die 
arrestasie het gevolg na 'n aanval op 'n  
polisievoertuig vanuit die perseel. Petrolbomme is 
ook op die perseel gevind. 'n Saak van Openhare 
�eweld word ondersoek. Die verdagtes voer aan 
dat hulle wagdiens verrig het uit vrees teen aanvalle 
deur AZAPO. 

c. In 'n ander geval is 'n kombi vol jeugdiges 
aangetref waar hulle na bewering op pad was om 
die huis van 'n AZAPO ondersteuner aan te val. 
Petrolbomme is in hulle besit gevind. Dit wil 
voorkom asof ene Dlali in bevel van die groep was. 
Hy dien op die uitvoerende bestuur van PEYCO en 
het in die verlede talle besoeke aan Lesotho 
gehring." 

Bundle 1 ,  p. 200(d) , paras. 9(b) and (c) 

11 k. Behalwe vir die sporadiese voorvalle wat 
voorgekom het tussen AZAPO en UDF aanhangers, 
wil dit voorkom asof daar 'n afplatting in die 
onrussituasie is. 11 

Bundle 1 ,  p. 200(e} , par. (k) 

79.5 . 1 

79 .5 .2 

Van Der Westhuizen 's account of things has 

its own inherent truthfulness which fs 

revealed if one gives full consideration to its 

content and circumstances. 

If the signal was one requesting the murder 

of Goniwe and the others, it would 
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necessarily have followed upon a conspiracy 

between Yan Der Westhuizen and Van 

Rensburg to that end . 

If that had been the case, Van Der 

Westhuizen would undoubtedly have 

remembered the conspiracy, the signal and its 

murderous intent. 

In that case, one would have expected Van 

Der Westhuizen and Van Rensburg to have 

conspired further in the . concoction of some 

exculpating story which would explain the 

signal , should it ever be connected to 

Goniwe's death. 

One would also have expected Van Der 

Westhuizen to have taken steps to ensure that 

all copies of the signal were de�troyed � 

should a signal have been resorted to at all ,  

which i s  in  itself unl ikely .  
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Van Der Westhuizen, with his intelligence, 

must have realised the extent of the criticism 

that his evidence as to his inability to ·recall 

the incident would elicit. 

If his choice was to resort to dishonesty, the 

easier and, possibly� the more efficacious 

course would have been to discuss the matter 

with Van Rensburg before making his initial 

statement and to ensure that their versions 

coincided; in that case the dishonest version 

would have avoided any suggestion of an 

inability to recall and would have been built 

on fabricated facts. 

He did not do so. The statements of Van 

Rensburg and that of Van Der Westhuizen 

were minuted and drafted at different times 

without any prior discussion between them . 

. "Nou waarom is dit so gestel, "indien die sein wel 
deur die OP GBS aan Generaal van Rensburg 
gestuur is?" Het u of u prokureur of enigiemund 
anders aan u gese dat Generaul van Rensburg wat 
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Yolgens u getuienis yoor u hulle geraadpleeg het, 
GenerJal van Renshurg het hulJe gesien, is u nie 
gese dat Genemal van Rensburg aun hulle gese het 
dat daar wel 'n sein deur horn van die OP GBS 
gevra is en dat so 'n sein is ontvang? --- Nee. ek glo 
nie dit is aan my gestel nie U Edele. 
Wei, u sou nie gese het "indien die sein wel deur 
die OP GBS aan Generaal van Rensburg gestuur 
is11 as Gener.iul van Rensburg voor u die verklaring 
gemaak bet nie. --- U Edele ek verst_aan (tussenbei) . 
Ja, 'n verklaring sou gemaak het "ek het 'n sein 
ontvang. " Ja, wut is u antwoord'! --- Ja U Edele. Al 
wat ek kan dink dat dit in daardie konteks staan is 
ek was nie hewus van die sein, ek kon nie die sein 
onthou nie en daaroor se ek "indien die sein 
g�tuur is". Ek is nie die outeur nie en ek het horn 
nie gestuur nie. 
U sien, was u verklaring en die verklaring van 
Generaal van Rensburg terselfdertyd geteken'! --- U 
Edele my verklaring was geteken die Sondagoggend 
seker hier by 1-uur, 2-uur se kant. Ek kan nie 
onthou nie. Dit was vroeg die Sondagoggend. 
Ja. If Your Lordship hears with me l\l'Lord. U 
sien, ek kan nie verstaan hoe op dieselfde dag twee 
Gener.ials van die Weennag kan die een getuig in 
'n verklaring en se "indien die sein wel deur die OP  
GBS aan Generaal van Renshurg gestuur is" as 
dieself'de recJsverteenwoordigers 'n verklaring van 
Generaal van Rensburg het wat aandui - I just 
want l\·l'Lord to find out whether • . •  
COURT: I think on page 1 14, paragraph 5. 
MR BIZOS: I am looking at that M'Lord. 1 14 
Your Lordship said l\l'Lord'! 
COURT: 1 14, top of the page, paragraph S. 
MR BIZOS: Oh yes. I was looking at the second 
affidavit - I am sorry. Ja. En die under se 
"Ek kan on thou dat ek kort na gem el de telef oniese 
gesprek 'n skriftelike sein. ontvang het vanar die 
Oostelike Provinsie GBS en sover my herinnering 
strek, stem die inhoud van die dokument soos 
gep�bliseer in gemelde New Nation inwese daannee 
ooreen. 11 

U kan seker nie verklaar waarom u nie venvittig 
was dat Generaal van Rensburg het erken dat hy 
wel 'n . sein wat in wese dan daannee ooreen 
voorkom. Kan u dit verduidelik? --- Nee U Edele. 
Dit was onafbanklike verklarings wat gemaak was. 
Aan die-;elfde ondersoekheampte? --- Ek is nie 
seker nie. Adv. Knoetze was by my hetrokke 
gewees. Ek is nie seker wie by Generaal van 
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Ren'ihurg hetrokke was met die 9pstel van sy 
verklaring nie. " 

Van Der Westhuizen 2623 : 20 - 2625 : 11-

" Voor u u verklaring geteken het, het u u goeie 
bronne gehruik om vas te stel waar die dokument 
is, wat het van die wat gehlyk het na Generaal van 
Ren'iburg gestuur was, wat se afskrif was daar by 
die OP GBS leers te Port Eliwheth'! Het u enige 
hronne :,:caktiveer om vas . te stel wat het van die 
sein gcheur'! -- Nee U Edde. Ek het toe nou nie 
geweet van die sein nie. Ek het die sein daardie 
Saterdag gesien. 
Maar u het dit op die Saterdag gesien. --- Ja. 
Wei u het geen bronne geaktiveer nie ne? 
Daarna bet GenerJal Liebenberg - nou praat ek 
van na die Saterdag - bet Generaal Lief>enberg 'n  
Gener.ml Verheek aangestel om d i e  sein t e  
ondersoek. 11 

Van Der Westhuizen 2865 : 9- 1 9  

Finally, and perhaps conclusively, i f  Van 

Der Westhuizen had anything to hide, he 

would have been alerted by General 

Liebenberg's telephone call which he 

received at least a week before making his 

statement, and his conduct would then have 

been different: conceivably, he would then 

not have gone to Sun City, he would have 

contacted Van Rensburg and ensured that a 
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suitably tailored and rehearsed version was 

available when the signal was published. 

His conduct in fact is very different and 

consistent with the honesty of his version . 

He does not discuss the signal with anybody 

prior to making the statement. 

"Sal u asseblief vir ons se wanneer, vir die eerste 
keer voor IO Mei toe u 'n verklaring geteken het, 
wanneer het u vir die eerste keer gehoor dat die 
New Nation in sy besit gehad het wat die publiek 
sou inlig in verhand met die omstandighede van 
Goniwe-hulle se dood. Wanneer vir die eerste keer 
het u gehoor? --- U Edele as ek reg onthou was dit 
die vorige Vrydag, maar dit kon ook die Saterdag 
gewees het, met ander woorde die lste, 2de ot' 3de 
Mei, bet Genl. Liebenberg my gebel by die huis, ek 
weet dit was by die huis en ek dink hy bet vir my 
gese hy was in kontak gewees oor 'n berig oor 
Goniwe en toe vra hy vir my of ek weet van enige 
betrokkenheid daarby. (Onhoorbaar) van horn ·nie. 
En toe hy dit daar gelaat, ek is · daarna w�J en ek 
het op Saterdag 9 Mei die middag, hierdie berig 
gesien. 
Het iemand voor die !Ode Mei, voor die lOde Mei 
het enige persoon u gevra of u miskien enige kennis 
dra van 'n sein wat gestuur is van Port Elizabeth, 
Pretoria toe? Het enige persoon u gevr.i? --- Ek kan 
nie onthou of Generaal Liebenberg van 'n sein 
gepraat het nie. 
Of 'n dokument. --- Nee, ek kan nie onthou of hy 
daarvan gepraat het nie U Edele. 
Behalwe Generaal Liebenberg, het enige ander 
persoon u gevra of u enige kennis dra in verband 
met enige dokument wnt 1 1The New Nation 11 

- van 
New Nation toe hulle eers, die eerste keer melding 
gemaak het van die sank, het niemand u gevra nie'! 
--- Nee ek clink dit was net op daardie Saterdag 
gewees. 
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Net op die Saterdag die 9de? --- Die 9de. 
En niemand voor dit nie? --- Nee, nie wat ek kan 
onthou nie, hehalwe dun nou Generaal Liebenberg, 
wat geskakel het. " 

Van Der Westhuizen 2863 · 1 8  - 2864" : 1 7  

"Ja, ek dink dis na aanleiding hiervan wat 
Gener.rnl Licbenber-J my ook geskukel het. 
By Sun City? --- Nee, ek het gese hy het my 
geskakel by die huis. 
Na die herig'! --- Ek aanvaar dit is na hierdie herig 
verskyn hct, want hy het vir my gese van die herig. 
Wanneer het hy dit gedoen, kan u onthou'! --- Dit 
was die naweek voor ek we-Jge'Jaan het. Dit kon die 
Saterdag, ek weet dit wus die aand gewees, dit kon 
die Saterdagaand gewees het, ek is nie seker nie. 
En het hy vir u uitgelees wat hier voorkom? --­
Nee, sover ek onthou hy bet net gepraat van 'n 
herig wat hy gekry het oor, dnt Goniwe 
doodgemaak .is, en toe het hy my gevra of ons 
daarhy betrokke was, toe se ek vir horn nee. 
Maar was u nie nuuskierig, heel seker die New 
Nation word ook by Sun City verkoop, het u nie 
ge'Jaan om vas te stel waarom die generaal vir u 
gebel bet om u te vr.1 of u betrokke was as gevolg 
van 'n berig in 'n nuusblad? --- Nee, hy was 
tevrede toe ek ,·ir horn gese nee on4, was nie 
betrokke nie. 
Het hy vir u verduidelik waarom hy u gebel het? -­
Wei hy weet ek was die bevelvoerder in die OP 
gewees en hy weet ek  was die OPGBS voorsitter 
gewees. 
Ja, en alhoewel u naam hierin nie genoem is nie, 
dit is heeltemal duidelik dat dit na u verwys. --- Ja, 
ek het nou nie die hele berig gelees nie, maar ek sal 
so aanvaar. 
Lee; dit asseblief en se vir on'i dat us - wel lees dit 
en se vir ons of u nou van mening is dat dit na u 
venvys? 
- Ja, ek sal glo dit venvys na my in die tweede 
paragraaf: 
"We can reveal that the Jetter from Eastern 
Province Joint Management Centre", 
dit was die GBS waarvan ek die voorsitter was. 
En dit is hoe die generaal dit verstaan het en dit is 
die rede wuarom hy u gebel het. --- Ja. 
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Nou wou u nie weet waarom die bewerings· teen u 
gemaak is alhoewel u se dat u nie betrokke was 
nie? Of u betrokke was ot' nie sulke baie ernstige 
bewerings kan nie daar gelaat word en Sun City toe 
gaan nie. --- Nee, hy het dit vir my gevra, ek het 
vir horn · gese nee, ek is nie betrokke nie. Hy het 
ook vir my gese daar gaan blykbaar 'n sein, of die 
sein gaan verskyn wat gestuur is waarna hier na 
vern')'s word. 
Ja, maar waarom het u self nie · onmiddellik 'n 
koerant gekoop en ondersoek instel hoe kan so 'n 
ernstige bewering teen my gemaak word? --- Ek bet 
my nie daaraan verhind nie. 
l\faar hoe groter die Jeuen hoe groter dit nodig was 
vir u ondersoek te stel om die leuen of valse 
hewering te weerspreek. Hoe kan u nou sommer 
Sun City toe gmm sonder om die koerant te koop 
om te sien presies wat die hewerings is en sunder 
om eni}.!e ondersoek in te stel of die bewering 
eerstens na u verwys, of dit nou korrek is, wie die 
persoon wat daar was, wie die persoon gestuur het, 
die sein gestuur het, en ander detail kry om 
onmiddellik die bewering te weerspreek? --- Nee, 
Generaal Liebenherg was tevrede met my 
antwoord. Ek het nie verder daaraan aandag gegee 
nie. 
Dit is nie 'n kwessie of die generaal tevrede was of 
nie. Was u alreeds 'n generaal? --- Ja. 
Daar is 'n haie ernstige bewering gemaak teen u, 'n  
generaal, alhoewel u mrnm nie genoem is nie. Heel 
seker u wou weet presies wat die bewering is en as 
u nie onthou het nie watse stappe moet u neem om 
vas te stel of' dit nou net 'n lasterig (?) herig is · of 
daar is rniskien na iemand anders venvys, hoe kon 
u nie die koerant gekoop bet nie en geen stappe 
neem om vas te stel wat die waarheid is nie'? Kan 
u verduidelik? --- Nee, ek het dit seker toe nie 
belangrik geag nie. 
HOF: Wat het u nie belangrik geag nie, die 
·bewerings wat teen u gemaak is? --- Ja, Generaal 

• Liebenherg het my geskakeJ, hy het vir my gese of' 
ek iets weet van Goniwe-hulle se dood, toe het ek 
vir horn gese nee. Hy het gevr.i was julle betrokke 
gewees, ek het vir horn gese ·nee. En daar het dit 
toe gehly. 11 

Van Der Westhuizen 2887 : 8 - 2889 : 1 8  
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11 Ja. Nee, ek het van destydc; Kolonel Britz venvys. 
Hy was dieseJf de ondersoekbeampte wie al twee 
verklarings geneem het op dieselfde dag, was dit 
nie? Was dit Jonker'! Jammer. 
IHNR. 1\JOSTERT: Nee, Jonker het die een 
geneem en Britz die under een. 
l\1NR. BIZOS: 0, baie jammer. Ek trek die vraag 
terug. 
MR HODGEN: M'Lord perhaps I can be of even 
more help. The statements were not taken by the 
investigators, they merely were called across to do 
the oath M'Lord. I think that perhaps helps all the 
parties 1\·f'Lord. There is some conf'usion in that 
rt,Jard. 
l\·INR. BIZOS: Ja, die verklarings. is nie aan die 
ondersoek-heamptes gemaak nie, die verklarings is . 
deur u regsverteenwoordigers gemaak. Hulle bet dit 
net, die ondersoekbeamptes het net die eed geneem. 
--- Dit is korrek U Ede)e." 

Equally, he could, after making his first 

statement, on the pretext that his memory 

was refreshed by reading the statements of 

Van Rensburg and Du Plessis ,  then have 

presented a new fabricated version. 

"Hy se in sy eedsverklaring en in sy getuienis dat 
hy kan nie die woorde onthou nie, maar u het 
woorde soos byvoorbeeld ontslae te raak van 
Goniwe en sy miJitante Iuitenante, of woorde tot die 
efTek. Is u in staut om die getuienis van Kolonel du 
Plessis in die opsig te erken of ontken? --- Nee, dit 
lyk my sy geheue is beter as myne. Ek onthou nie 
dat ek sulke woorde gebesig het teenoor horn nie" 

Van Der Westhuizen 2555 : 23-29 
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"Waarom het u nie gese die eerste keer dit is 
verkeerd, waarom het u probeer om 'n 
dubbelsinnige antwoord te gee sodat u getuienis kon 
miskien versoen word met die van Gener.ial Van 
Rensburg? -- Nee, ek probeer 'n  volledige 
antwoord gee en die ander alternatiewe ook daar 
stel. 
Die getuienis is heeltemal duidelik en daar is, dit is 
heklemtoon daar dat net een enkele bedoeling daar 
was. Hoe kan hierdie getuienis versoen word met 
die getuienis wat u voortdurend gegee het dat 
volgens u geheue die gespek was om die drie 
alternatiewe aan horn te gee? Het u enige 
antwoord? --- Ja, al wat ek kan dink is dis -;oos 
GenerJal van Rensburg dit onthou. l\·ty 
herinnering gaan terug na die OPGBS se houding 
toe, en daaroor het ek my onthouding van die saak 
aan u gegee " 

Van Der Westhuizen 2696 : 1 7-30 

"0. U sien ek sal aan u stel dat u die getuienis 
probeer bring, of u gee getuienis op 'n manier was 
ons sal se dui dat as u venvittig word van Genl. 
Van Rensvurg se getuienis u probeer om getuienis 
te gee om dit ,·ersoenbaar te maak met die getuienis 
van Genl. Van Rensburg. --- U Edele nee ek 
probeer my bes om te herhaal bier wat ek kan 
onthou. Dit wat ek nie kan onthou nie maak ek 'n 
aanvaarding op" 

Van Der Westhuizen 2712 : 1 1 - 1 7  

79.6  The genuineness of his testimony is further demonstrated 

by his admission, readily made, that "permanent(e) 

verwydering" in the form of "aanhouding" would only 

present a temporary solution at best. 
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11Ja U Edele, ek dink 'n man gaan in aanhouding in en as hy 
daar uitkom dan kan hy sy aksies waarvoor hy in aanhouding 
. ge<Jaan bet net weer voortsit so ek dink nie dit sou 'n oplossing 
gewees het nie. Dit kon moontlik net 'n alternatief gewees het 
tydens 'n bespreking en dit kon iemand se mening gewees het. 
So dit was nie u mening op die 7 de dat u probleme hier in die 
Oos-Kaap kon opgelos gewees het as mnr Goniwe en sy militante 
luitenante permanent aangehou gewees het nie. --- Nee ek dink 
dit sou net tydelik die prohleem aangespreek bet. " 

Van Der Westhuizen 2578 : 27 - 2679 : 7 

11 1\faar kan u nie vir ons se wat u gedink bet destyds ten opsigte 
mn die aanhouding van Goniwe nie? --- Dit is soos ek reeds vir 
A dv Bizos geantwoord het, ek dink dit sou 'n tydelike oplossing 
gehring bet 11 

Van Der Westhuizen 2583 : 7- 1 0  

79 . 7 It is significant that once he heard the signal was to be 

published, he did not attempt to make contact with Du 

Plessis in order to " tailor" their respective versions. 

This undoubtedly would have been the actions of a man 

who was responsible for a signal with a murderous 

connotation. Yet he does not do that. Instead he goes 

to Sun City and does nothing further about the whole 

matter, as ona would expect an innocent person to do. · 

His actions are consistent only with that of a person who 

is oblivious of the traitorous dishonesty of which he is 

about to fall victim. 
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"Ja, ek dink dis na aanleiding hiervan wat Generaal Liebenberg 
my ook geskakel het. 
By Sun City'! --- Nee, ek bet gese hy het my geskakel by die 
huis. 
Na die herig'! --- Ek aanvaar dit is na hierdie berig verskyn het, 
want hy het vir my gese van die berig. 
Wanneer het hy dit gedoen, kan u onthou? --- Dit was dienaweek 
voor ek we<J�e<Jaan het. Dit kon die Saterdag, ek weet dit was die 
aand gewees, dit kon die Saterdagaand gewees het, ek is nie 
seker nie. 
En het hy vir u uitgelees wat bier voorkom? --- Nee, sover ek 
onthou hy het net gepruat van 'n berig wat hy gekry het oor, dat 
Goniwe doodgemaak is, en toe het hy my gevra of ons daarby 
betrokke was, toe se ek vir horn nee. 
l\faar was u nie nuuskierig, heel seker die New Nation word ook 
hy Sun City verkoop, bet u nie gegaan om vas te stel waarom die 
generaal vir u gebel het om u te vra of u betrokke was as gevolg 
van 'n heri� in 'n nuushlad? -- Nee, hy was tevrede toe ek vir 
horn gese nee ons was nie betrokke nie. 
Het hy vir u verduiddik waarom by u gebel bet'! --- Wei hy weet 
ck was die hcvelvoerdcr in die OP gewees en hy weet ek was die 
OPGBS voorsitter gewees. 
Ja, en alhoewel u naam hierin nie genoem is nie, dit is heeltemul 
duidelik dut dit na u verwys. --- Ja, ek bet nou nie die hele berig 
gelees nie, maar ek sal so aanvuar. 
Leei dit assehlief en se vir ons dat as - wel lees dit en se vir ons 
of u nou van mening is dat dit na u venvys? 
-- Ja, ek sal glo dit venvys na my in die tweede puragraaf: 

"We can reveal that the letter from Eastern 
Province Joint �fanagement Centre" , 

dit was die GBS waarvan ek die voorsitter was. 
En dit is hoe die generaal dit verstaan het en dit is die rede 
waarom hy u gebel het. --- Ja. 
Nou wou u nie weet waarom die bewerings teen u gemaak is 
alhoewel u se dat u nie betrokke was nie? Of u betrokke was of 
nie sulke haie ernstige bewerings kan nie daar gelaat word en 
Sun City toe gaan nie. --- Nee, hy het dit vir my gevra, ek het 
vir horn gese nee, ek is nie betrokke nie. Hy het ook vir my gese 
daar gaan hlykbaar 'n sein, of die sein gaun verskyn wat gestuur 
is waurna hier na venvys word. 
Ja, maar waarom het u self nie onmiddellik 'n koerant gekoop 
en ondersoek irti;tel hoe kan so 'n errti;tige bewering teen my 
gemaak word'! --- Ek het my nie daaruan verbind nie. 
Muar_ hoe grater die Ieuen hoe groter dit nodig was vir u 
ondersoek te stel om die leuen of valse bewering te weerspreek. 
Hoe kan u mm sommer Sun City toe gaan sonder om die koerant 
te koop om te sien presies wat die bewerings is en sonder om 
enige ondersoek in te stel of die bewering eersteffi na u verwys, 
of dit nou korrek is, wie die persoon wat daar was, wie die 
persoon gestuur het, die sein gestuur het, en under detail kry om 
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onmiddellik die hewering te weerspreek? --- Nee, Generaal 
Liebenberg was tevrede met my antwoord. Ek het nie verder 
daaraan aandag gegee nie. 
Dit is nie 'n kw�sie of die generaal tevrede wm, of nie. Was u 
alreed!i 'n generaal'! --- Ja. 
Daar is 'n baie ernstige bewering gemaak teen u, 'n generaal , 
alhoewel u naam nie genoem is nie. Heel seker u wou weet 
presies wat die bewering is en as u nie onthou het nie watse 
stappe moet u neem om vas te stel of dit nou net 'n lasterig (?) 
berig is of daar is miskien na iemand anders venvys, hoe kon u 
nie die koerant gekoop bet nie en geen stappe neem om vas te 
stel wat die waarheid is nie? Kan u verduidelik? --- Nee, ek bet 
dit seker toe nie belangrik geag nie. 
HOF: Wat het u nie helangrik geag nie, die bewerings wat teen 
u gemm1k is? --- Ja, Generaal Liebenberg het my geskakel, hy 
bet vir my gese of ek iets weet van Goniwe-hulle se dood, toe het 
ek vir horn gcse nee. Hy het gevra was julle betrokke gewees, ek 
het vir horn gese nee. En daar bet dit toe gebly. 
MNR BIZOS: Wei ek sou venvag dat u as hoot' van inligting sou 
onmiddellik gesc het, of 'n opdrag gegee bet, dat die relevant 
leers nagec�aan, onmiddellik moes nagegaan word in Port 

· Elizaheth en hy SSVR. --- Nee, dit het ek nie gedoen nie, dit het 
agterna eers geheur. " 

HVR 2887 : 8 - 2889 : 23 
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CHAPTER IV 

THE EVIDENCE OF VAN RENSBURG: 

80. Van Rensburg undoubtedly made a poor showing in the witness box. 

Having observed him in the witness box and again after reading his 

evid�nce, one is left with the impression of a person with an 

overweening vanity who endeavoured to remedy a justifiably 

inadequate memory by resorting to reconstruction. 

8 1. This does not entail a rejection of the totality of his evidence. In 

much of his evidence he is the sole source of information on topics. 

In many instances , his evidence is supported by the probabilities or 

corroborated from other quarters. 

82. The task in .hand , therefore, is a careful selection of passages in his 

evidence for acceptance and rejection. In this respect, the objective 

facts and their probabilities again serve as a useful guide. His 

evidence that he saw the signal for the first time on 17 June 1985 is 

suspect. The probabilities are that this is a product of reconstruction 
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and not of recoIIection . For the reasons indicated in paragraph 1 8  

above, the probabili ties indicate that the signal was placed before the 

Geldenhuys committee. 

83 .  That would also be consistent with the probabil i ty expressed in the 

fol1owing question: Why should a signal which is d ispatched as a­

matter of urgency for purposes of placing it before the Geldenhuys 

committee only come to Yan Rensburg' s  attention five days after that 

committee had completed its work? 

The answer to that question cannot favour Van Rensburg ' s  version . 

84. Van Rensburg 's  evidence is also open to criticism when he attempts 

to explain what happened to his copy of the signal . The more he 

tried to explain , the deeper he found himself in a quagmire of 

contradiction and improbability. The most likely answer is  also the 

simplest: that signal probably disappeared into the maw of an 

inadequate bureaucratic filing system. 
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85 . On the other hand, much of his evidence is not contradicted nor 

susceptible  of criticism. 

86.  Van Rensburg testified that his task at the SSVR was to facilitate 

strategic advices, to co-ordinate the execution of security strategies, 

and to draft security regulations. 

"Ja? --- My pligte daar het in die eerste plek gedek die 
fasilitering van stratecJiese adviese aan die StaatsYeiligheidsraad 
oor die hele spektrum van veiligheid, ekonomie, maatskaplike en 
selfs staatkundige aangeleenthede U Edele. In die tweede plek het 
my taak behels die ko-ordinering van die uitvoering van 
veiligheids strategiee en in daui verband het die gesamentlike 
bestuursentru oor die hele land ontplooi - daar was elf van hulle 
- het dan ook aan my gerapporteer en is deur my kantoor geko­
ordineer. En in die derde plek was my verantwoordelikheid ook 
die betrokkenheid by die opstelling van konsep noodregulasies vir 
noodsituasies in die land, pertinent afgestem op oorlog en indirek 
ook betrokke by konsep noodregulasies afgestem by die 
binnelandse veiligheidsituasie waar ons adviserend was tot die 
polisie wat daai (onduidelik) gehad het. In die derde plek in 
hierdie verhand, ook die terrein bestryk van, konsep 
noodrec�u)asies ingeval van 'n krygswegaf'kondiging in die land. 11 

Van Rensburg 1 9 : 1 - 19. 

See also Exhibit "G 1 11 • 

In co-ordinating the security aspects, the SSVR had to respect the 

autonomy of the various line function departments, 
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"Het u samngestem dat dit die korrekte praktyk was en dit moet 
so bly? -- U Edele, dit was nie op . die weg gewees van die 
Sekretariaat van die Staatsveiligheidsraad om in enige 
departement se besondere lynf unksie in te meng nie so vir my 
om 'n departement se lynfunksie-prosedure vanuit die 
Sekretariaat te moes gaan staan en beoordeel en kritiseer, sou 
heteken bet 'n direkte teenkanting teen die opdrag en die doel 
van die Sekretariaat van die Staatsveiligheidc;raad, naamlik om 
die koiirdinering van die veiligheid te hanteer met honderd 
persent respek vir die outonomie van lynfunksie instansies." 

Van Rensburg 1 55 : 22 - 1 56 : 2 

and had no executive powers of i ts own . 

11 Ons het daar ho�6enaamd geen uit\'oerende gesag gehad nie." 

Van Rensburg 1 92 : 1 5- 1 6  

87 . Stemmet corroborates Van Rensburg by confirming that the SSVR 

did not have executive powers. He put it as follows: 

"U Edele die departemente op streekvlak het uiters selde met die 
SSVR geskakel. Die GBS wel het met die SSVR geskakel. Die_ 
gedagte is dat die stelsel is 'n ko-ordinerende stelsel soos ek gese 
het van kahinetsvlak af tot onder wat ko-ordinerend, nie 
uitvoerend. Jou uitvoering het gele in jou departementele lyne 
met die opdragte afkomstig van die hoogste gesag. Met ander 
woorde as die Staatsveiligheidsraad 'n besluit geneem bet, dan 
sal dit, die betrokke ministers of die betrokke Direkteur 
Generaal as hy teenwoordig is, sal hy dit aan die hoof van sy 
departement die op drag deurgee, wat dit dan in sy lyn sal af gee 
tot onder by die uitvoeringsvlak. Probleme bier ondervind op 
die uitvoeringsvlak sal deur daardie persone weer op dies elf de 
lyn opgevoer word. 11 
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Stemmet 25 1 : 28 - 252 : 1 1  

11 1\·let arider woorde soos 'n gewone Staatsdepartement werk. 
Maar- waar die GBS bymekaar is, en die mense opper hulle 
prohleme daar, kon hulle dikwels op streekvlak die probleme 
oplos sonder om weer na hoofkantoorvlak te gaan. As hulle dit 
nie kon doen nie, was daar twee kanale Pretoria toe. Die een is 
op sy lynfunksie departement op, die ander een is om na die 
Sekretariaat toe, wat dit dan weer op ons beurt sal opneem met 
die verteenwoordigers van die verskillende departemente en 
dikwels kon ons die prohleem oplos selfs voordat hy heeltemal ho 
uitgaan. So daar was verskillende vlakke, skakelvlakke en ook 
ko-ordineringsvlakke. 
Kan ek net vir u so vra; veronderstel daar was 'n  probleem op 
streekvlak by 'n GBS gei"dentifiseer, hulle nader nou die SSVR 
in 'n fasiliteringsrol om die prohleem te help oplos, opgelos te 
kry en die SSVR identifiseer nou 'n moontlike opsie; 'n 
moontlike oplossing, maar wat nou blyk vir uitvoering net in een 
departement te wees, sou daardie moontlike oplossing dan reguit 
in die lynf'unksie na daardie departement toe afgaan of sou dit 
terug m1 die GBS op streeksvlak om dan na die 
streekverteenwoordiger van die departement (tussenbei). -- Nee, 
dit sou na daardie departement toe. Daardie departement se 
departementele vertt't!nwoordiger wat deel sou wees van hierdie 
groep of komitee wat daannee gewerk het, sal dit terugvat na 
hulle departement toe en se "ons het konsensus bereik, ons gaan 
hierdie saak so hanteer. " Dit is natuurlik as sy departement 
saamstem dat dit so gedoen word. Ons sal dalk 
\'OlledigheidshaJwe die G BS laat weet, veral as hulle inligting 
ge<�ee het, sou ons hulle laat weet dat dit is die besluit wat 
geneem word, Depnrtement X gaun hierdie saak verder 
departementeel hanteer. " 

S ternmet 252 : 1 1  - 253 : 1 2  

"U  Edele dit gaan weer oor die Weennag en die Leer en daardie 
soort van goed, ek dra nie kennis van hulle hinnewerking nie 
maar ek sal proheer help deur derhalwe wat ek vanoggend vro�,..t 
gese het, lynf'unksie-optredes of optrede op die grond moes in die 
lyn afkom bet nie deur die stelsel nie" 

Sternmet 300 : 4- 1 1  
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"Ek aanvaar dat u wel die sein vir mnr Stemmet gewys het, 
maar sou mnr Stemmet nie daardie sein vir u terugge<Jee het 
nadat hy klaar was vir opleidings of dit op die korrekte leers 
geliasseer het nie. --- Ek wil graag aanvaar dat mnr Stemmet 
synde 'n baie administratief georienteerde man, indien hy dit 
geneem het, dit wel sou Iiasseer het in die Sekretariaat"

. 

Van Rensburg 206 : 1 8-25 

88 .  According to  Van Rensburg, the SSVR was never part of any covert 

operation or any plan to murder anybody. This was confirmed by 

S temmet. 

"Nooit in der ewigheid sou dit deur my kantoor gegaan het nie 
om twee hesondere redes. Die Sekretariaat van die 
Staatsveiligheidsraad was verhewe bo enige koverte (?) moord 
ondennaanse vuil "cloak and dagger11 spele van hierdie aard, en 
punt nommer 2 die uitvoering van enige sodanige taak sou gele 
het op die lynfunksie van Brigadier van der Westhuizen, met 
ander woorde dit sou dan in sy lynkanaal na die weermag toe· 
moes gaan vir 'n normale koverte (?) operasie, en beslis nie na 
die Sekretariaat van die Staatsveiligheidsraad nie. Ons het daar 
hoegenaamd geen uitvoerende gesag gehad · nie. Uitvoerende 
optredes was deur die lynf unksie instansies getref en daarom sou 
so 'n versoek vir koverte (?) operasies direk na die hoof van die 
weermag of direk na die hoof van die leer toe in daardie geval 
ge-�aan het lungs weermagskanale as 'n weennagsversoek en nie 
in die Sekretariaat verhand nie" 

Van Rensburg 1 92 : 5-2 1  

"Op daardie betrokke stadium was ek alreedi, bykans drie jaar 
weg uit die suiwer militere stelseJ. Ek was gesekondeer na die 
Staatsveiligheidsraad toe en wat binne die militfr, die eng 
militere kanale en Jyne plaasgevind het,  kan ek nie hieroor 
kommentaar Jew.er nie. Wanneer dit gaan oor praktyk, oor die 
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bree nasionale veiligbeid.shestel, daaroor kan ek kommentaar 
lewer, maar wat hinne-in die eng militere lyne plaasgevind het, 
ek was drie jaar lank weg, ek het my totaal af geskakel gehad, ek 
was nie geag gewees op daardie stadium 'n militaris te wees nie, 
maar kom ons noem dit nou maar soos wat die pers dit graag wil 
noem 'n "securocrat" ('!) op daardie stadiwn by die 
Sekretariaat. " 

Van Rensburg 1 94 · 1 3-24 

"Ek bet reeds gese wat my prrmere en eerste suhjektiewe 
vertolking van hierdie dokwnent was na aanleiding van my 
gesprek met Brigadier van der Westbuizen, en ek bet ook daarna 
vir u gese dat hierdie woorde het my gekwel omdat as hierdie 
woorde presies moet beteken wat die betrokke advokaat · nou 
daar voordra dan bet dit sekere implikasies vir ons hy die 
Sekretariaat �ehad, dan sou dit ons ahsoluut onre<Jverdiglik en 
vnlslik betrek bet by venverkings of' 'n deurgee stasie van , 
daardie soort versoeke, en ons het by die Sekretariaat nooit, 
maar nooit, maar nooit met enige vertoe of versoeke om die 
doodmaak Yan mense gewerk nie, baie beslis nie, en dit is 
waarom ek gewraak gevoel het hieroor, ek was gewraak oor die 
duhhelsinnigheid hiervan want dit wat ek met die brigadier 
hespreek het kon net sowel in daardie duidelike klinkklnar tanl 
hier gestaan het "mmbouding" en dan korn hulle met woorde wat 
verkeerd vertolkbaar was. " 

Van Rensburg 1 95 : 1 4  - 1 96 : 4 

"Ek venvys jou ook na paragraaf I (a) (iv), "Aanstellings sal op 
rneriete geskied". Dit bots heeltemal met wat die advokaat nou 
aan my stel. 
Jammer ·l\for Stemmet, ek verstaan nie. Kan u dit herhaal? 
-- U haal selektief aan uit hierdie dokwnent en dan wil u vir my 
proheer vasvm, maar nou se ek vir u dat paragraaf 1 (a) (iv) s,e 
11 Aanstellings sal op meriete geskied". Die stelsel het aanbeveel 
dat Mnr Goniwe aangestel word vir hierdie besondere skool, 
rnaar die prerogatief om horn aan te stel of nie aan te stel nie 
berus nog altyd by die Departement van Ondenvys en Opleiding. 
As daar beter kandidate is dan het hulle horn dalk nie aangestel 
nie, of op 'n ander plek aangestel, maar weereens vra vir die 
Departement. 
Mnr Stemmet waarom is dit dan nodig om die hele 
aangeleentheid Yooraf te gaan deur te handel met die bantering 

! 
.j 
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van die media en hoe die aankondiging oor die aanstelling 
gemaak sou word? --- Dit is heel op die einde. 
Sou hy aangestel word dan sou die bantering van die media soos 
volg gewees het. Die stelsel lmn nie vir Onderwys en Opleiding 
verplig om die man in 'n hesondere pos aan te stel nie. 

Stemment 320 : 3-22 

1 1Nou wil ek net terugkom na die standpunt van die SSVR as ek 
die so mag noem, die Sekretariaat. Sou die Sekretariaat horn 
ooit verbind het of ooit betrokke geraak het by enige koverte 
operasie van watter aard ookal? --- Die Sekretariaat moes nooit 
hetrokke geraak het by enige operasie van enige a:1rd nit! 
hehalwe sover as wat gekourdineerde beplanning aunhetref. 
Jammer, ek het nie die laaste deel gehoor nie Mnr Stemmet. --­
Ek se sover as wat gekoordineerde beplanning aanbetref' omdat 
dit nie ' n  uitvoer ingsorganisasie was maar  ' n  
beplanningsorganisasie. 
Sou die Sekretariaat ooit Yan sy kant af koverte optrede voorstel 
aan departemente of aan departementshoofde of aan ministers of 
aan GBSe? --- Die Sekretariaat behoort dit nie te doen nie. 
Sou u hyvoorbeeld ontken dat die Sekretariaat ooit voor sou stel 
dat weermaglede 'n gemeenskap binne moet gaan en 
revolusioriere lei�rs uit moet wis? --- Ek sal dit ontken. 11 

Stemmet 309 : 5-22 

"Nou as die sein sou gelees het hierdie mense moet doodgemaak 
word sou u dan ook gese het dit is maar net verkeerde gebruik 
van die woorde? --- Nee, werklikwaar nie. In die stelsel is daar 
nooit sprc1ke gewees van doodmaak nie. Mense kon die verkeerde 
afleiding gemaak het, die leek in die straat kon dit gemaak bet, 
maar die stelsel self het met doodmaak nooit iets te doen gehad 
nie. As ek praat van die stelsel bedoel ek die nasionale 
veiligheidsbestuurstelsel. 
MNR NA VSA: Het u destyds kennis gedra van die 
telef oongesprek wat hierdie sein voorafgegaan het _ tussen 

· Brigadier van der Westhuizen en Generaal van Rensburg? _ --­
Ek bet nie kennis gedra nie, maar ek het aanvaar dat dit is 'n 
kwessie van praktyk, toe ons van die GVS af' by die kantoor 
gekom het die GBS voorsitter sou gebel het. 
Maar u het geweet wat die gesprek was nie? --- Nee, ek het dit 
nie geweet nie. 
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Nou wil ek aan u 'n stelling maak en ek wil dit hinne konteks 
plaas en billik aan u stel, nie buite verband ruknie. As 'n men'i 
praat oor Generaal van Rensburg wat in sy getuienis weereens 
verskeie kere het hy gese dat die oningeligde, vir iemand wat nie 
sou weet van die telefoongesprek wat hierdie sein voor.ifgegaan 
het en wat gedurende die gesprek plaasgevind het sou bierdie 
ohjektief' gesproke, met die nodige druk, objektief' gesproke kon 
vertolk as 'n doodsvonnis, as 'n doodsopdrag. Stem u daarmee 
saam? --- Nee, ek stem nie daannee saam nie. Die OPGBS was 
in geen posisie om na hoer hierargiee opdragte uit te reik nie, 
wat nog te se doodsopdragte. Die omgekeerde is ook waar. Die 
SSVR as 'n hoer liggaam in hierdie geval was ook nie in 'n 
posisie om doodsopdr.igte of enige · opdragte behalwe oor 
stelselaangeleenthede aan die G BS te rig nie. Die 
veiligheidsbestuurstelsel bet geen gesag gehad nie, gesag by jou 
departemente. " 

Stemmet 34 1 : 28 - 342 · 30 

"Die vraag is, as u nou daarna kyk, en u neem in ag die feit dat 
daar ven,·ys is in die sein na mense wat verdwyn het, en u se dit 
kan die betekenis van die woorde "uit die samelewing venvyder 
word" affekteer, wat dink u nou moet 'n mens verstaan by die 
woord "uit die samelewing verwyder word'!" -- U EdeJe laat ek 
dit vir u s6 stel ;  as die opsteller eriigiets hedoel het anders as wat 
ek verstaan wat "pennanet uit die samelewing venvyder word" , 
dan verstaan ek werklik nie hoekom hierdie sein na die SSVR 
toe gestuur is waar daar gewerk is aan 'n stratecJiese ad vies nie" 

Stemmet 39 1 : 6- 1 6  

" Korn ek wil aan u 'n persepsie stel wat in die hof oor die laaste 
aant;il dae wat die Hof sitting gehad het bemark is of daar . 
gepoog is om dit te bemark. Die poging in die persepsie gaan 
daaroor dat die SSVR is 'n organisasie aan wie se adres ander 
dele van daardie struktuur versoeke kan rig om persone te dood 
en dan sal die SSVR daartoe toesien. Wat se u van so 'n 
persepsie? --- Dit sal totaal verkeerd wees U Edele. Daar is  in 
my tyd en dis JO jaar - meer as 1 0  jaar gewees by die SSVR 
nooit sulke versoeke ontvang nie en in elk gevul al sou sulke 
versoeke gerig gewees het aan die SSVR kon hulle dit nie 
uitvoering gee aan enige versoeke ten opsigte van doodmaak of 
enigiets anders nie, omdat die steJsel in die SSVR veral nie 
uitvoerend was nie en nie uitvoerend mag opgetree het nie. " 
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Stemmet 4 10 : 8-2 1 

Stemmet went even further, and indicated that if a suggestion -to kill 

anybody was received at the SSVR, it would have caused 

consternation and would have been reported to higher authority. He 

added that if the SSVR had been involved with requests to murder 

people he would not (" sou ek waaragtig nie") have remained ther�. 

"Goed ons het gekom op die posisie waar ek vir u gese het daar 
is hierdie poging tot hemarking en u het dit heftig ontken dut so 
'n versoek aan die adres van die SSVR gerig kon word of sou 
word. Of dat die SSVR of enige van sy umptenare dan so 'n 

. dood sou bewerksteIIig. --- Dis korrek U Edele. 
Nou kom ons kyk nou na die sein - het u 'n afskrif van die sein 
daar voor u? -- Ek bet horn U Edele. 
Korn ons se dat in plaas ,·an daardie omslagtige Weermagtaal 
wat hier gehruik is in par.1graaf' 3 en op aanname dat dit 'n 
dood is wat versoek is, as in paragraaf 3 dit gestel sou gewees 
het deur die opsteller van hierdie sein, "Dit word voorgestel dat 
die hogenoemde persone vem1oor word", wat sou die reaksie 
gewees het by SSVR? --- U Edele ek glo dat Generaal Van 
Rensburg hierdie dokwnent onmiddellik na die Hoof' van die 
Leer ten minste sou venvys bet as dit nie was na die Hoof van 
die W eennag toe nie. 
Vir uitvoering of met konsternasie'! --- Met konsternasie U 
Edele. 
En as dit by u gekom het wat sou u reaksie gewees het? --- Ek 
sou onmiddellik aan my hoof, · Generaal Van Deventer 
gerapporteer het wat ook 'n militer was sodat hy dit kon opneem 
met die militere. 
1\-fet of sonder konsternasie? --- Met konsternasie U Edele. 
Ja en (tussenkoms) --- En ek kan u verseker dat Generaal Van 
Deventer sou hoogs ontsteld gewees bet. 
Nou as toe - kom ons kom nou na die werklikheid. Toe hierdie 
sein in hierd.ie vonn daardie dag by u uitgekom het en dit 6f 
gedeeltelik vir u gewys is, 6f in geheel maak nie saak nie, maar 
toe die bewoording in paragraaf 3 onder u aandag gebring is 
deur Generaal Van Rensburg, as u dit op enige wyse sou kon 
vertolk as 'n \'ersoek tot moord wat sou u gedoen bet? --- Ek sou 
dit aan my hoof gerapp�rteer het U Edele. 
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Met of sonder konsternasie? --- Met konsternasie. Met 
konsternasie. 
HOF: Wie was u hoof? --- Generaal Van De\'enter was daardie 
jare die Sekretaris van die Staatveiligheidsraad. 
I\1NR MOSTERT: Het dit enigsins by u posgevat dat hierdie 'n 
moontlike versoek is om te vennoor? --- Glad nie U Edeie, soos 
ek gese het my reaksie was dit is maar net weer 'n tipiese 
W eennag-oordrewe-dramatiese taalgebruik. 
En u het daardie siening toe gehad ·en het u daardie siening nou 
nog'! --- Ek het dit vandag nog U Edele. 
En het u daardie siening gehad toe u gehoor het van Mnr 
Goniwe se dood'! --- Ek bet daardie siening gehad toe ek gehoor 
het van !\for Goniwe se dood. 
En is dit die rede waarom u nie die sein en sy dood met mekaar 
in verhand kon bring nie'! --- Ek het dit glad nie in verband 
gebring met mekaar nie. 
U se vir on'i dat in al die tyd wat u daar was het u nooit gehoor 
daarvan dat die SSVR gebruik is as 'n adres om moordversoeke 
te ontvang nie. Dit het u alreeds vir ons gese. Het u dit 
gehoor van iemand anders ooit? --- Nee U Edele ek het by die 
SSVR aan�ekom nie baie lank nadat by gestig is nie. Trouens 
hy was nug in sy wordingstadium toe ek gekom het daar in 1980 
en toe ek daar w�,: is in 1990 was ek die langsdienende Jig gewees 
,•an . die SSVR en in daardie tyd was so iets n66it ter sprake 
gewees nie. 
Goed. --- En sekerlik as dit ter sprake sou gekom het sou ek 
waaragtig nie daar aangebly het nie." 

Stemmet 4 1 2  : 22 - 4 14 : 23 

Geldenhuys was equally adamant that if the signal was a 

proposal to kill Goniwe and the others, i t  would not have 

been sent to the SSVR. 

"Ek sou nie in my verste gedagte kon dink dat 
iemand 'n sein sou skryf, sy hand op skrif sou sit 

. en se maak assebliet' vir my die volgende . persone 
dood nie. Nie in my verste gedagte sou ek so . iets 
kon dink nie. En as dit nie reeds onmoontlik is nie 
om dan nog so 'n sein aan die SSVR te rig sou vir 
my touml, in my verste gedate sou ek nie aan so 
iets kon dink nie" 
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Geldenhuys 523 : 23-29 

89. Van Rensburg further testified that the SSVR was not to be used as 

a postal service for the various departments. 
, 

" •.. en dit was vir my ahsoluut sinneloos vir die G BS om te kom 
en my te Yersoek by die Sekretariaat om na hierdie seinberig na 
ministers toe te stuur wat alreeds die hele aangeleentheid deeglik 
oonveeg het yoordat hulle alreeds 'n besluit aangekondig bet, en 
ek het dit weer ervaar as nie praktyk van die Sekretariaat om 
poskantoordiens vir departemente te speel nie. Indien daar 'n 
in'itan'iie was wat hierdie betrokke sein dan wel onder die aandag 
wou gehring het 'mn die hetrokke ministers dan was dit die 
Departement van Onderwys en Opleiding self, om dit onder hulle 
minister se aandag te bring, en om daardie rede dan ook is die 
opdrag gewees om Departement O en O van hierdie sein en 
hierdie standpunt telefonies te venvittig" 

Van Rensburg 1 76 : 25 - 177 : 7 

Stemmet corroborates Van Rensburg in this regard by stating that i t  

was not the function of the SSVR to forward the signal of 23 May 

1985 to the Ministers. 

" U  Edele dit is nie vir my duidelik wat met die sein gebeur nie. 
Soos ek vroecr gese het ken ek nie hierdie sein nie. Dit is vir my 
net vreemd dat- die sein aan die SSVR gerig- word v ir  
deursending aan 'n minister. As dit was. vir deursening aan die 
GVS, vir deursending aan 'n taakgroep, dan kan ek dit verstaan 
maar hierdie gedeelte van deurvoering aan die betrokke minister, 
dit is sekerlik nie die SSYR se taak nie" 
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Stemmet 255 : 23-3 1  

It can therefore not be argued that Van Rensburg would have 

forwarded the signal to some or other hit-squad who would then 

have carried out the so-called proposal to kill Goniwe and the others. 

Van Rensburg on his telephonic conversation with Van Der 

Westhuizen : 

There is no reason to doubt Van Rensburg' s evidence that he phoned 

Van Der Westhuizen on 7 June 1985. 

90. 1 Van Rensburg indicated that the reappofotment of 

Goniwe could have security implications and . that, for 

that reason he decided to telephone Van Der Westhuizen. 

"Uit hoofde van my gemelde amp, het ek voorsien dat die 
herindiensneming van Mnr Goniwe streeksveiligheidsimplikasies 
kan inhou. Daarom het ek besluit om die voorsitter van die 
Oostelike Provinsie GBS, Brigadier C P van der Westhuizen 
{tuns Luitenant-Generaal) telefonies te skakel, met die versoek 
dut hy vanuit sy posisie 'n inset moes lewer oor die wenslikheid 
en implikasies van 'n herindiensneming soos voonneld� Tydens 
hierdie gesp�ek was 'n moontlike alternatief genoem, naamlik 
dat Mnr Goniwe asook van sy ander militante luitenante, eerder 
ingevolge Veilighei�wetgewing, en meer spesifiek Artikel 28 van 
die Wet op Binnelandse Veiligheid (Wet 74 van 1982) vir 'n 
onbepualde tyd uangehou moes word ten einde die plofbare 
situasie te ontlont. As verdere alternatief was ook die 
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moontlikheid genoem dat !\for Goniwe eerder Yerplaas kon word 
na 'n ander sentrum in die RSA, ten einde moontlik dieselfde 
geYolge te bereik. Brigadier van der Westhuizen het aangedui 
dat sy inset spoedig sou Yolg. " 

Bundle I ,  p. 1 1 3 ,  par. 4 

"Nou wie bet vir wie geskakel die oggend'! Het u vir Gen. Van 
der Westhuizen geskakel? --- Ek het vir Gen. Van der 
Westhuizen daai more geskakel " 

Van Rensburg 30 : 26-28 

In view of Goniwe's role as political activist, the 

aforesaid statement cannot be doubted . As to why he, 

instead· of somebody else on behalf of the Geldenhuys 

task group made the enquiry ,  Van Rensburg testified as 

follows: 

"U Edele dit was my praktyk om my komitee behoorlik voor te 
Jig en dan hulle taak vir hulle te fonnuleer en hulle dan aan die 
gang te kry. Dan was daar ook die geval met die staatsveiligheid 
se - ag, met die Sekretariaat dat ons onder opdrag was om 
voordat ons nor enige aangeleentheid rakende GBS besluite neem 
of besin, seer sekerlik eers die G BS te ken. En in hierdie -
hesondere geval het ek dit my taak geag om dan persoonlik Brig. 
Van der Westhuizen te skakel en vir horn eerstens mee te deel 
wat my taak was, tweedens om vir horn te vra wat hulle 
standpunt was random die Goniwe aangeleentheid en wetende 
dat huHe al ook vantevore 'n standpunt-ingeneem het botsend 
met enige aanstelling, die sogenaamde nooit ooit weer aanstelling 
van Mnr. Goniwe en daarteenoor dan ook die standpunt wat hy 
kortliks aan my mondelings gestel het, hulle versoek dat Mnr. 
Goniwe en sy luitenante dringend in aanahouding geplaas moet 
word huite die GBS gehied".  
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Van Rensburg 3 1  : 4-2 1 

90.2  As  to why he telephoned Van Der Westhuizen and not 

another member of the GBS, Van Rensburg gave the 

following answers: 

"Ek wil aan u stel dat die rede waarom u Brig. Van der 
Westhuizen met horn dit bespreek het en nie met Kol. · Snyman 
of iemand anders omdat u 'n baie makliker verhouding gehad 
het met die brigadier. Julie was op dieselfde private terrein. --­
Dit is beslis nie die rede nie U Edele. Ek bet dit pertinent gestel 
dat my skakelpunte hinne in 'n GBS in was na die voorsitter toe 
en nie na ondergeskiktes van ander departemente toe nie. Dit sou 
'n absolute oortreding van die stelsel gewees bet vir my om van 
die Sekretariuat af die hoof-offisier verantwoordelik vir 
Veiligheidstakaangeleenthede in die O.P. te bel, by sou nie eens 
geweet het wie is ek en wie is dit wat praat nie. Daar was 
absoluut uitgelf(,!de kanale waarvolgens ons geskakel bet en dit 
sou tahoe gewees bet vir my om met Kol. Snyman Snyman te 
skakel". 

Van Rensburg 1 6 1  · 1 0-23 

. "Ek herhaal U Edele, dit was hoegenaamd taboe vir ons om met 
ondergeskiktes van ander departemente te skakel op 'n direkte 
Iyn oor so 'n aangeleentheid. Daar was waarskynlik under 
maniere waarop ek dit sou kon doen, ek bet polisie op my eie 
staf gehad as ek dit fangs daardie Wf(J wil doen om die GBS te 
systap, maar my praktyk was om met die GBS voorsitter direk 
te praat en nie met ander instansies onder horn nie 11 • 

Van Rensburg 1 62 : 3- 1 0  

90.3 The telephone call to Van Der Westhuizen in order to 

determine the view of the OP GBS appears to have been 

the correct action. 
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Van Rensburg briefed the Geldenhuys task group at 

1 0:00 on 7 June 1985 . 

"Nou het u vir Gen. Van der Westhuizen gebel voor die 
suhkomitee vergadering of tydens die subkomitee vergadering? -
-- Ek het horn beslis gebel voor die saamtrek van daai 
vergadering wat om I 0-uur die oggend begin het. " 

Van Rensburg 27 : 23-26 

"En hy het my versoek om dan net die bal af te skop en die 
enigste tyd wat ek daarvoor kon vind was 10-m.tr die oggend van 
die 7 de waar ek dan nou ook hierdie taakgroep van horn 
voorgelig het oor spesifiek die twee pole van hierdie probleem -
die Ondenvysdepartement (onduidelik) se belang wat hulle het, 
die heraanstelling teenoor die veiligheidsgemeenskap se belang 
van geen aan'itelling en aanhouding van Mnr. Goniwe en sy 
luitenunte. " 

Van Rensburg 28 : 7- 14 

"Was dit nodig dat dit skriftelik bevestig moes word'! --- U Edele 
ek bet dit nie as nodig heskou nie maar ek kan nie vir horn se hy 
moet dit nie doen nie. Ek het in elk geval op die mondelinge 
inset wnt hy gelewer het het ek die Geldenhuyskomitee voorgelig 
oor presies wat hulle uiterste standpunt was omtrent die 
aanhouding van !\for. Goniwe. " 

Van Rensburg 31 : 26-3 1 

"Die sterk mening uitgespreek deur Van der Westhuizen was nie 
voor Geldenhuys geplaas nie? Die sterk mening van Brigadier 
van der Westhuizen was nie voor die Geldenhuys taakgroep 
geplaas nie? --- Dit is nie korrek nie. Die standpunt van die 
OPGBS met betrekking tot aanhouding het ek persoonlik  
mondelings in die voorligting aan daardie taakgroep aan hulle 

d I I  oorge ra. 
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Van Rensburg 1 5 1  · 14-20 

" Hoe Jaat bet u vir Brigader van der Westhuizen geskakel die 
oggend? --- Ek het reeds gese ek het Brigadier van der 
Westhuizen geskakel tussen agtuur, na agt en voor tienuur 
daardie oggend. 11 

Van Rensburg · 1 g4 : 15- 1 8  

" Generaal ek wil dit verder aan u stel die telef'oongesprek tussen 
u en Brigadier van der Westhuizen plaasgevind het om en by 
tweeuur die middag, en nie soos wat u getilig . het voor tienuur 
die oggend nie. Wat se u daaromtrent? --- Dit sou uiters 
onwaarskynlik gewees het dat dit kon gebeur het. Ek kan dit 
definitief nie herinner nie. My herinnering staan op tussen agt 
en 'tienuur. Ek het die standpunt nodig gehad voor voorligting 
van daardie hesondere komitee. 
HOF: Wanneer het die komitee, die Geldenhuys Komitee, 
he<�in met hulle werk, hoe laat? --- Om 1 OhOO daardie besondere 
oggend van die 7de. 
En se u dat u gesprek met Van der Westhuizen voor dit 
plaasgevind het'! - Het daardie dag voor 10h00 plaasgevind. 
Is u seker daarvan? Is u seker daarvan dat die telef oongesprek 
plaasgevind het voor die komitee he«Jin bet met hulle werk? --­
J a, andersins sou ek nie die Geldenhuys taakgroep behoorlik kon 
voorlig oor die twee pole van die probleem nie. " 

Van Rensburg 1 88 : 27 - 1 89 : 16. 

Although Geldenhuys cannot specifically remember being . 

told what the attitude of the OP OBS was at the time, he 

confirms that Van Rensburg addressed his task group. 

1 1 Is u ooit deur enigiemand mondelings in kennis gestel wat die 
houding van die OPGBS was? --- Nie wat ek van kan onthou nie 
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Geldenhuys 509 : 1 2- 1 4  

11 Kan u onthou of die dag toe u begin het, in under woorde 7 
Junie, of u Generaal van Rensburg gesien het die dag? --- Ek is 
feitlik seker ja. Kan u onthou of hy enigiets vir u gese het'! --­
Ja, as ek re<J onthou het hy, hy het aan my genoem wat my taak 
was, ek dink hy het dit die vorige dag reeds genoem, en hy bet 
ook 'n kort voorligting gegee aan my en die komitee om die 
prohleem min of meer breedweg te skets. 
Kan u onthou wat het hy gese in verhand met die voorligting, 
watse voorligting, wat sy woorde was, min of meer wat hy gese 
het'! -- Breedwe<� was die voorligting dat daar soos in my 
verklaring, dat daar 'n ietwat van 'n meningsverskil was oor,  
tm;sen die vciligheidsgemeenskap en die Ondenvys en Opleiding 
oor l\for Goniwe se toekoms, die terme van aanstellin� or nie 
aan�telling nie. 
Kan u enigiets verder onthou wat hy gese het? --- Nee. 
Kan u onthou wanneer hy dit vir u gese bet'! --- Nee. Hy sou 
dit waarskynlik vir my gese het die dag van 6 Junie toe hy my 
opgedr.i het om die taak te  doen, en hy so_u dit waarskynlik v ir  
d ie  komitee ook genocm het. Wanneer? --- Die d ie  7de." 

Geldenhuys 509 : 23 - 5 1 0 : 1 3  

Van Rensburg sketched the attitude of the Department of 

Education and Training as opposed to that of the security 

community. 

" HOF: Wanneer het u oorgedra aan die komitee wat Van der 
Westhuizen vir u gese het? --- Tien-uur daardie selfde oggend . 
van die 7 de U Edele, het ek die Geldenbuys-komitee voorgelig 
oor hulle h�ondere taak en ek het hulle taak vir hulle 
gef ormuleer en vir hulle gese wat van hulle venvag word. 
Ja-nee dit is so, maar wanneer het u vir hulle gese wat is die 
GBS se houding? --- U Edele ek het na die beste van my wete nie 
die GBS as sodunig genoem nie, maar gepraat van die 
veiligheidsgemeenskap se standpunt. 
Nou wanneer het u vir hulle gese wat is die Veilig­
heid�gemeenskap se standpunt? --- Ek het tydens my voorligting 
daardie more aan die taak genoem sodat hulle kan aangaun met 
hulle werk, dit pertint vir hulle. gestel, bier is die twee pole, 
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Ondenvys en Opleiding wou mnr Goniwe aangestel he en die 
veiligheidsgemeenskap is absoluut gekant teen 'n her-aanstelling 
en verkie'i sy aanhouding ingevolge Veiligheidswetgewing buite 
die OPGBS gebied. " 

Van Rensburg 76 : 6-23 

90.4 The fact that Van Rensburg is adamant that he spoke to 

Yan Der Westhuizen before 10:00 on the particular day, 

whereas the time indicated on the signal is 14:30 ,  is of 

no significance. It should be remembered that Van Der 

Westhuizen has no recollection of the incident and that 

he merely assumed that he would have instructed Du  

Plessis to send the signal immediately after his 

conversation with Van Rensburg. 

"En Kolonel du Plessis bet amper onmiddellik gedoen 
gewoonweg wat u horn gevra het om te doen? --- Ja, ek 
veronderstel us ek die telef'oongesprek gehad het sou ek daarna 
direk vir Kommandant du Plessis geroep het en vir horn gese het 
ek het nou net 'n teJefoongesprek gehad, herhaal dit op 'n sein 
asseblief." 

Van Der Westhuizen 2604 : 1 9-26 

It is useful to keep in mind that both Van Der 

Westhuizen and Du Plessis attended a special GOS 

meeting that morning. Van Der Westhuizen could have 
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given Du Plessis his instructions immediately after his 

conversation with Van Rensburg ,  but Du Plessis may 

only have been able to comply with those instructions 

after the GOS meeting. Also relevant is the fact that Du 

Plessis had to indicate the implications of the proposal , 

which must have taken him some time. Van Rensburg 

states that he was already busy with his own task group 

that afternoon . 

11 Ek sou dit graag wou ontken omdut op daurdie studiwn op die 
7 de was ek die voorsitter gewees van 'n ander taakgroep by die 
Sekretariuat wat om en by elfuur duardie oggend begin het, net 
mt die Geldenhuys taakgroep begin het, en waaroor daar alreeds 
getuienis voor die Hof is dat dit eintlik 'n buie dringende en 'n 
haie groot tnakgroep was waarby baie persone by betrokke was. 
So dit is absoluut hoogs onwaarskynlik dat ek uit 'n taakgroep 
van omtrent 20 na 25 Jede toe myself sou onttrek het om nou vir 
Brigadier van der Westhuizen 14h00 duardie middag te gaan 
Skakel het Die. II 

Van Rensburg 1 89 : 9 - 1 90 : 19 

Van Rensburg on what Van Der Westhuizen told h im:  

According to Van Rensburg, Van Der Westhuizen was strongly 

opposed to the reappointment of Goniwe and suggested that he and 

his camp-followers should be permanently detained outside the area 

of the OP GBS . Van Rensburg put it as follows: 
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9 1 . 1  " HOF: Sal u nt!t weer vir my se wat het Van der Westhuizen 
vir u gese toe u horn gebel het? Het hy toe sy standpunt g��ee 
oor die telef'oon? --- U Edele hy het met my bevestig dat · d i t  
eerstens, dit nog steeds die OPGBS se standpunt is dat  Mnr 
Goniwe nooit-ooit-weer in die onderwys aangestel moet wqrd nie. 
Punt no. 2 het hy vir my gese hulle (tussenkoms). Net 'n 

oomhlik - ja net 'n oomblikkie. Ja? --- Punt no. 2, dat in 
teenstelling tot hemanstelling die GBS veel eerder die 
aanhouding - die spoedige aanhouding van !\for Goniwe en sy 
luitenante ingevolge Veiligheidswetgewing huite daardie gebied 

' II sou wou s1en. 

Yan Der Westhuizen 45 : 5- 1 6  

9 1 . 2 "Pro beer ussehlief, neem u tyd, om vir ons sover soos u kun, 
woord Yir woord te se wat tussen u en die brigadier gese is. U 
het horn gehel. Wat het u uan horn gese? --- U Edele, ek sal se 
sover my geheue my bedit!n, eerstens dat ek is getaak deur die 
GBS om 'n oplossing te fasiliteer rondom rnoontlike optredes 
teen mnr Goniwe. Ek het ook vir horn gese ek is bewus van die 
OP GBS se standpunt oor nie-aanstel en ek het vir horn gevra 
wat is die ,·t!iligheidsimplikasies van die aanstelling en watter 
under alternatief' of standpunt hulle in die verband het. 
Ja, en het hy 'n antwoord aan u ge<�ee? --- Die antwoord wat hy 
uan my verstrek bet is, ju, hulle standpunt bly nog steeds nooit 
·ooit weer her-aanstelling nie, hulle sou eerder wou sien dat mnr 
Goniwe �n sy luitenunte in permanente aanhouding geplaus moet 
word huite die OP GBS gehied. 11 

Van Rensburg 74 : 1 1 -25 

9 1 .3 " Vir dieselfde redes. Nou die brigadier het aun u gese dat bulle 
moes aangehou word. Het u horn gevra wat sal dit help,  hulle is 
vantevore aangehou en die situasie bet net vererger. Het u horn 
gevra of' gese? -- Nee U Edele wat ek wel gese het is dit, dat 
indien rnnr Goniwe aangehou word, wut dan van sy luitenante. 
As hy aangehou word dan impliseer dit dat sy luitenante sal net 
by horn oorneem en die situasie sou voortgegaan bet. " 

Van Rensburg 78 : 22-29 
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9 1 .4 "U Edele ek wil ten sterkste ontken dat daar ooit tussen ons die 
woorde van "penmmente venvydering uit die samelewing" 
gebruik is. Ons bet die woorde "aanhouding" gebruik en nie 
"permanente venvydering uit die samelewing" nie. " 

Van Rensburg 107 : 24-28 

9 1 .5 "Hy het 'n voorstel gemaak wat gewoonweg buite sy jurisdiksie 
was. --- U Edele as voorsitter van die GBS kon hy 'n standpunt 
inneem en dit was die GBS se standpunt of sy standpunt dun wel 
wat hy oorgedra het en wat ek as sodanig ingevoer bet by die 
taakgroep en ek is tevrede daarmee dat as 'n voorsitter daarvan 
hy wel so 'n hehoefte kon stel of dit uigeklaar was by sy 
daghestuur or die res mn sy GBS lede, dit kan ek nie se nie, 
maar dat hy wel so 'n voorstel van aanhouding kon maak as 'n 
inset tot die teen-pool van aanstelling, dink ek is baie beslis binne 
sy jurisdiksie gewees om dit op daardie stadiwn te kom se aan 
my. II 

Van Rensburg 158 : 4- 1 4  

9 1 .  6 "Goed. Soos u daar staan kan ons aanvaar dat u, of wat die 
brigadier die uitdrukking "permanente aanhouding" gebruik het. 
--- Nee, ek wil dit nogtans vir u se die brigadier het gepraat van 
ons is die voorstanders van aanhouding buite die gebied vir 'n 
Jang termyn. 
Permanent'! Was die woord "permanent" gebruik, ja of nee, of 
dit 'n glips was of' nie'! --- Nee die woord "permanent" was nie 
in die telefoongesprek met Brig. Van der Westhuizen gebruik 
nie, die woord nie, ek kan dit glad nie herinner nie. Die woord 
"vir 'n lung termyn" ja wel . " 

Van Rensburg 159 : 20-30 

9 1 .  7 The aforesaid two options were indeed considered by the 

Geldenhuys task group as appears from their report. 
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" MOONTLIKE OPSTES 

26. Om Goniwe te neutraliseer kan hasie.s twee opsie.s 
onderskei word nl, optrede in tenne van 
veiligheidswetgewing, of om horn terug te bring in 
die stelsel deur horn weer in 'n ondenvyspos aan te 
stel. 

OPTREDE IN TERl\tE VAN VEILIGHEIDSWETGEWTNG 

27. Daar kan teen Goniwe opgetree word deur horn 
onder Artikel 28 van die Wet op Binnelandse 
Veiligheid sonder verhoor aan te hou. Hierdie 
soort aanhouding lok groot kritiek uit en stel die 
prohleem net uit en word onder die g��ewe 
omstandighede nie as praktie.s beskou nie. 

28. Artikel 18 van die Wet op Binnelandse Veiligheid 
maak voors1enmg. vir die be perking van 
lidmaat-;kap van sekere organisasies en openbare 
lig�arne. Hierdie wet is nog baie selde toegepas. 

29. Artikel 19 en 20 rnauk voorsiening vir die inperking 
van persone en beperking tot bywoning van 
byeenkomste. Tipies sou dit die inperking tot 'n  
hepaalde landdrosgebied wees, gepaardgaande met 
die vereiste dat die ingeperkte tussen 18h00 en 
07h00 tuis moet wees. Die venvagting is dat 'n  
inperkingsbe,•el in die meerderheid van gevalle tans 
aanleiding tot 'n dringende aansoek by die 
Hooggeregshof sal gee waarkragtens die l\ilinister 
van Wet en Orde hinne 'n bepaalde tyd 
aanvaarhare redes vir die inperkings moet verstrek 
anders moet die bevel opgehef word. 

11\f PLIKASTES VAN VETLIGHEIDSOPTREDE 

30. Vo!>rgenoemde veiligheidsoptrede kun op streeks­
en nasionale vlak die volgende voor- en nadele tot -
gevolg he. 

a. Fenne optrede van die regering kan 
hydra om veral die Blankes gerus te 
stel. 

b. Die huidige onrussituasie kan weer 
oorgaan tot 'n grootskaalse onlus­
situasie. 
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c. 

d. 

Cradora sal nie geneutraliseer word 
nie. 

Linkse politieke inmenging en 
verhoogde status vir' Goniwe. 

3 1 .  Op  die internasionale terrein sal wetsoptrede teen 
Goniwe in die huidige situasie allermins tot ons 
saak se voordeel strek. Dit sal bykomende 
skietgoed aan die RSA se vyande hied en tot groter 
status vir Goniwe lei. 

HERAANSTELLING AS ONDERWYSER 

32. Departement Ondenvys en Opleiding was nie bereid 
om met Goniwe te onderhandel solank die 
skolehoikot voortduur, dws tenvyl hy hcsig was om 
die departement te probeer afdreig nie. Sedertdien 
i.'i die skolehoikot deur Cradora af'gelas en het mnr 
J. Strydom ,•an Oridenvys en Opleiding 'n  nie­
amptelike gesprek met Goniwe op 24 Mei 1985 
gehad. Volgens Goniwe le sy eerste belangstelling 
nog steeds in die ondenvys. 

33. Deur Goniwe in 'n ondenvyspos terug te bring kan 
sy energie in 'n rigting gekanaliseer word wat sy 
- huidige ne<Jatiewe invloed kan heperk en uiteindel ik 
selfs kan neutraliseer. 

34. Die eerste vraag is of Goniwe so 'n aanstelling sal 
aam•aar. Dit is die oonvoe mening dat hy moeilik 
kan weier. Hy is na:unlik diep in  die skuld by die 
ouers en kinders van Cradock wat tenville van sy 
saak 15 maande nie skole bygewoon het nie. As hy 
weier sal hy 'n groot mate van sy kredietwaardig­
heid verloor en kan venvag word dat die plaaslike 
gemeenskap baie omgekrap sal wees. 

35. Die tweede vraag is of Goniwe 'n pos by Cradock -
of elders aangebied moet word. Die voor- en 
nadele van 'n aanstelling elders kon kortliks as volg 
opgesom word: 

a. Hy word uit die gemeenskap waar hy 
'n leidende rol speel venvyder - dit sal 
Cradora en andere egter nie tot 
stilstand bring nie. 

b. 'n Pos elders sal beteken dat hy die 
geleentheid gebied sal word om te 
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c. 

d. 

e. 

weier (waurskynlik onder druk van 
die UDF) sonder om sy kredietwaar­
digheid in te hoet. Hy kan naamlik 
aanvoer dat clit presies die rede vir sy 
oorspronklike weiering was. 

Die agitasie dat hy 'n pos in Cradock 
moet kry sal voortduur, want die 
gemeenskap sal glo dat die onreg nie 
reggemaak is nie. Dit sal steeds as 'n 
straf'maatrecl gesien word. 

Sy vrou se werk hy Samewerking en 
Ontwikkeling in Cradock kom in 
gedrang. As dit enigsins lyk of die 
gesin ska de ly, materieel of andersin'i, 
sal dit onaunvuarhaar wees en 
skietgoed aan die vyand voorsien. 

Van linkse politieke kant en ook 
internasionaal sal daur steeds vertoi! 
en kritiek wees. 

Voordele van heraanstelling in Cradock 

a. Hy word teruggebring in die stelsel en 
kan beheer en gedissiplineer word 
volgens die prof'essionele kode van die 
ondenvysprof essie. Hy moet naamlik 
hinne die onderwyswet en regulasies 
optree. In hierdie geval sou hy onder · 
die Wet op Onderwys en Opleiding no 
90 van 1979 val, wat dan vir die 
Depurtement van Onderwys en 
Opleiding die geleentheid sou gee om 
sy bedrywighede te moniteer en indien 
nodig, dissiplinere stappe teen horn 
neem. Die betrokke wet'ihepalings lui 
SOOS volg: 

"22. 'n Ondenvyser in diens by 
' n  staatskoo l  of ' n  
gemeenskapskool is skuldig 
aan wangedrag en kan daar 
dienooreenkomstig die  
hepalings van Artikel 23 
met horn gehandel word as 
hy 
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(h) 'n daad wat nadelig is vir 
die administrasie dissipline 
or doeltreffendheid van 'n  
skool, departement, kantoor 
of inrigting van die 
Regering doen of lmit doen 
of toelaat, of oogluikend 
toelaat dat dit gedoen word 
' . . . 

(0 in die openbaar, hehalwe op 
'n vergadering beJe deur 'n 
\'ereniging van ondenvysers 
wat kmgtens Artikel 30 
erken is, neerhalende 
kritiek uitoef en op die 
administrasie .van die 
Departement .. • 

(o) 'n misdryf' pleeg (dws enige 
kr imine le  oort r e d i n g  
begaan" .  

Aritkel 23 muak voorsiening vir 'n 
departementele verhoor wat tot die 
ontslag van 'n ondenvyseer kan lei. 

b. Sy groot grief dat heranstelling horn 
geweier word, verval en hy kan dit nie 
meer gebruik om die skoolsituasie te 
destabiliseer nie. 

c. Die gemeenskap en die kinders het nie 
meer rede om n�Jatief met betrekking 
tot skoolsituasie op te tree nie, want 
reg bet aan horn geskied. Die 
Minister kan nie meer af gedreig word 
oor hierdie aangeleentheid nie. 

d. Hy het baie minder tyd om aan 
politieke (UDF) bedrywighede te wy. 
Hy kan nie meer heeltydse 
Plattelandse Organiseerder van die 
UDF wees nie - by sal in 'n grout 
mate met hul moet breek. Sy invloed 
in omliggende gebiede sal in 'n groot 
mate geneutraliseer word. 

e. Hy kan gedwing word om spesiale 
motiveringskursusse (departementeel) 



37. 

38. 
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f. 

te deurloop wut horn kan heinvloed en 
van sien�wvse kan laat verander. 

Dis binne sy gemeenskap waar hulle 
horn wil he; hulle sal sielkundig beter 
tot toekornstige samewerking ingestel 
\\'ees. 

�- Behuising en skeiding van gesin lewer 
nie prohelem nie - by voel sterk 
hieroor. 

h. Sy vrou behou haur werk by 
Samewerking en Ontwikkeling 
materieel verJoor hy nie. 

j. Professioneel kan hy goed gehruik 
word as hof by Sam Xhallie-skool. 
Dis waur hy sou gewees het as hy nie 
,·erplaas was nie. Dis ook waar die 
gemeenskap horn wil he. 

k. Op internasionale vlak sal kennis 
· geneem word maar dit sal nie 
noodwendig groot impak maak nie. 
Dit kan f4Jter die RSA se vriende van 
skietgoed voorsien. 

Nadele van aan�felling op Cradock 

a. 

b. 

c. 

Hy kan kinders hinne die skoolsituasie 
heinvloed - dog dit sal moeilik gaan 
om dit openlik soos nou te doen. 

Die gemeenskap en hyself sal dit as 'n 
oonvinning oor die Regering sien - so 
ook linkse elemente en die opposisie­
pers. Dit sal egter net 'n tydelike 
wins wees. 

Hy hly in sy magsbasis en kan die 
gemeenskap makliker bernvloed. 

Gevolgtrekking. 

. Indien sy heraanstelling oorweeg word is dit 
duidelik dat dit beter sou wees om horn in Cradock 
aan te stel. 

VOORWAARDES VJR HERAANSTELLING 
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39. Die SAP Veiligheidstak het ernstige bedenkinge of 
Goniwe op hierdie stadium tot ander insigte gebring 
kan word. Hulle sal slegs 'n aanstelling as 
ondenvyser ondersteun as Goniwe skriftelike 
voonvaardes buite die· gewone ondenvysvoor­
waardes onderteken. Dit sal ondernemings soos 
geen verdere deelname aan UDF en CRADORA­
aktiwiteite insluit. Die res van die komitee was 
t.>gler van mening dat dit weereens 'n skuiwergat 
aan Goniwe kan hied om die aanstelling te weier 
sonder om geloofwaardigheid in te boet. 

OPTREDE TEEN GONIWE MEELOPERS 

40. Dit kan oonveeg word om meelopers van Goniwe, 
soos sy neef I\,fholelo Goniwe en Fort Calata na die 
Direkteur vir Staatsveligheid te venvys vir 
moontlike aanhouding of inperking. Dit moet e<�ter 
nie onmiddellik saamval met Goniwe se aanstelling 
nie aangesien dit weereens 'n moontlike uitkomkans 
vir Goniwe ka,n hied. 'n Geskikte tyd en 
omstandigheid moet hiervoor af gewag word. 

BEREDENERJNG VAN DIE OPSIES 

4 1 .  Die heraanstelling van Goniwe i n  ' n  ondenvyspos 
sluit nie uiteindelik veiligheidsoptrede teen horn uit 
nie. Hierdie opsie kan steeds uitegeoef en word (as 
dit blyk dat Goniwe nie in sy spoor trap nie) . 
Sodanige veiligheidsoptrede kan dan . op 'n 
weloonvoe manier gedoen word en moet van so 'n 
aurd wees dat die staat se _saak in 'n hof suksesvol 
geh:mdhaat' kan word. 

42. Dit is die mening dat veiligheidsoptrede nou teen 
Goniwe nie die probleem oplos nie, en tewens die 
situasie kan vererger. Die heraanstelling van 
Goniwe as ondenvyser plaas horn in 'n moeilike 
posisie. Sou hy weier sal hy met die gramskap van · 
die plaaslike gemeenskap te doen kry en dit kan tot 
die aftakeling van sy invloed lei .  Aanvaar hy die 
uun�telling hied dit die geleentheid om horn te 
neutmliseer. Indien daarin geslaag kan word om 
Goniwe. tot beter insigte te bring kan hy as kunual 
gehruik word om uiteindelik ook vir CRADORA te 
neutraliseer. 

AANBEVELINGS 

43. Dit word aanbeveel dat: 
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a. 

h. 

c. 

Goniwe in 'n onderwyspos op 
Cradock aangestel word; 

geen voonvaardes buite gewone onder­
wysaanstellingsvoorwaardes van horn 
vereis word nie; 

streng monitering van sy optredes as 
ondenvyser toegepas word." 

Bundle 2, p. 73 , par. 26 to p. 77(a) , par. 43 

9 1 .  8 Geldenyhuys also confirmed that both options had to be 

considered . 

"HOF: Kan · ek net duidelikheid kry, die vraag voor u 
taakgroep, ek wil net weer vir u vra, waaroor moes u besluit, of 
Goniwe heraangestel moet word, of' moes u besluit tussen twee 
moontlikhede, die een moontlikheid is dat hy heraangestel word, 
die ander moontlikheid is dat hy onder wetgewing aangehou 
word? Wat eintlik was u taak? --- Ek dink ons taak was basies 
heraanstelling of nie heraanstelling nie. 
Net die? --- !Haar die gebruik by die Sekretariaat was om 
volledig te wees, en ek het, ot' dit uit die voorligting was, soos ek 
se ek het self' nie die GVS vergadering bygewoon waar hierdie 
saak, hierdie versoek gerig is nie, en op een of ander manier het 
ons dit geinterpreteer dat aanstelling of' nie aanstelling nie, maar 
ook die opsie van aanhouding was beslis, ek het die persepsie 
gehad dat ons ook daarna moes kyk, maar die basiese opdrag 
was hermmstelling of' nie heraanstelling nie." 

Geldenhuys 533 : 8-24 

9 1 .9 Stemmet gave evidence to the same effect. 
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"Maar het u gewcet watter bedoeling, wat is eintlik  bedoel deur 
hierdie sein? Wat die persoon wat die sein gestuur het eintl ik 
daarhy bedoel het? Het u dit geweet? --- U Edele daar was 
gedurende die werkgroep se werk was daar verskeie 
moontlikhede genoem. Daar was die kwessie, daar was 
moontlikhede genoem en ek dink dit kom ook by party van die 
opsies uit wut in hulle dokument is, dat die men'ie moet onder 
die Veiligheidswetgewing aangehou word. 1\for. Goniwe. Ek 
weet nit! van die ander mense af nie. Dit was een moontlikheid 
wat genoem is. Daar was 'n moontlikheid genoem dat iemand 
het daar ge;e dat as Mnr. Goniwe weer aangestel word moet hy 
permanent aangestel word sodat Ondenvys en Opleiding beheer 
oor horn kan he. Duar is 'n moontlikheid genoem dat hy 'n 
permanent aan'itelling moet kry Wf(� van Cradock af. Daar is 'n 
moontlikheid genoem dat dit in 'n klein dorpie moet wees iewers 
in die Karoo waar die gemeensknp eintlik die tronkmure is. Dit 
is moontlikhede wat daar genoem is maar nou wil ek dit vir u 
dadelik sc dat ek het nie deel gevorm van hierdie komitee nie. 
Dit is maar soos die mense verdaag het en ons het gesels daar 
oor tee en so mm. " 

Stemmet 262 : 8-28 

The Geldenhuys task group did not restrict i tself to the 

question of Goniwe's reappointment as a teacher. It 

follows that a suggestion by Van _Der Westhuizen that 

Goniwe and the others should be detained , dovetai ls as 

a relevant response to the question posed to him by Van 

Rensburg. 
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Van Rensburg on the meaning of the signal : 

Because of what was said during his telephone conversatiofl with 

Van Der Westhuizen on 7 June 1 985, Van Rensburg is adamant that 

the signal proposes nothing else but that Goniwe and the others 

should as a matter of urgency be detained for a lengthy period 

outside the area of the OP GBS. Apart from the portions of Van 

Rensburg's evidence already quoted in paragraph 88 above, the 

following portions of his evidence are also relevant: 

92 . 1 "Nou wat was die hedoeling, wat moes u dan met die sein doen? 
Hoekom is die sein gestuur en wat moes u daannee gedoen het'! 
U het alreeds sy standpunt gehoor, u het dit alreeds aan die 
komitee gestel wat hulle standpunt is. Wat was dan die doel van 
die sein? --- U Edele die doel van daai sein het ek ook gesien as 
die motivering waarom hulle hierdie mense in aanhouding wou 
Iaat plaas. " 

Van Rensburg 32 : 8- 14  

92. 2 "Die woord permanent in Qierdie sin, U Edele, sou ek ook kon 
verduidelik Yir u, maar om die woord permanent hier staan. en 
dit staan hier omdat die heer Goniwe was by geleentheid, in 'n · 
poging om horn uit die Cradock gemeenskap te verwyder, 
verpluas ge,\•ees na Graaff'-Reinet. Daardie verplasing wat dun 
'n gehiedsvenvydering sou beteken het, was nie eers van tydelike 
aard gewees nie qmdat dit nie voltrek was nie. Punt nommer 2, 
vunuit 'n GBS oogpunt gesien is dit so dut die betrokke beer, 
mnr Goniwe, na die beste van my wete ook gedurende 1984 in 
mmhouding was, as ek reg onthou in my geheue, dit dien my 
korrek, dan was dit van ongeveer Maart 1984 tot Oktober van 
daardie self'de jaar wat hy in aanhouding was ingevolge 'n 
veiligheidswetgewer. Met ander woorde selfs daardie termyn van 
sy weg wees uit daardie gebied, het net 'n tydelike effek gehad. 
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En van daar dan, teen daardie agtergrond gesien, heteken die 
\\'Oord permanent hier vir my dat dit vir 'n veel lunger periode 
moet geskied as net vir die periode in die okkasies en geleenthede 
wat in die verlede sy venvydering uit daardie gebied 
bewerkstellig bet. 11 

Van Rensburg 59 : 20 - 60 : 1 0  

92. 3 "U Edele, indien ek daardie sein ter insae gehad het ondem·yl 
die Geldenhuys-komitee nog in sitting was, sou ek baie pertinent 
die sein aan hulle oorgedra het. Daar is ook aspekte hierin wat 
ek vir hulle sou uitgelig het in hierdie sein wat eintlik meebring 
dat die OPGBS se standpunt van aanhouding sons wat dit in 
hierdie dokument was, hulle dit eindelik self uitgemotiveer het 
vir 'n moontlike oplossing. 11 

Van Rensburg 77 : 4- 1 1  

92.4 "U Edele parJgraaf 4 in sy totaliteit motiveer eintlik die hele 
opsie van aanhouding uit enige oonveging uit, want die norm 
waarvolgen'i sou hepaal moes word watter optrede teen Mnr 
Goniwe geneem moes word sou die nonn wees van wat in die 
beste hel::mg van die ontlonting van die veiligheid'iitua'iie was en 
:t'i u hierdie paragraaf lees dan sou aanhouding per se eintlik die 
totale onlussituasie opgeblaas het en verder laat opvlam bet. So 
dit is waarnm ek gese het dis een van die redes van my 
ongelukkigheid ook gewees met die besondere sein. . Maar 
(tussenkoms) 
HOF: Ja-nee ek verstaan dit nie mooi nie. Die sein se dat soos 
u se u dit verstaan het het die sein beteken hierdie mense - die 
aanheveling is dat hierdie mense moet aangehou word. --- Dis reg 
U Edele. 11 

Van Rensburg 93 : 1 7-3 1 

92.5 "U Edele na my beskeie mening sou hierdie sein hulle absoluut 
oorreed het om die aspek van aanhouding glad nie eers te 
oorweeg as 'n opsie nie en op die stadium toe ek hierdie sein 
ontvang het was ek bewus daarvan dat die Geldenhuys-taakgroep 
ook reeds die hele aspek van die aanhouding van Mnr Matthew 
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Goniwe totaal uitgegooi het uit hulle beredenering uit as 
onaanvaarbaar . . . 11 

Van Rensburg 1 03 : 19-26 

92 . 6  11 U was ongelukkig met die bewoording van hierdie sein. Het u 
nie miskien - het die gedagte nie by u opgekom dat miskit!n 
heteken hierdie sein iets anders as net eenvoudige aanhouding 
nie? --- U Edele ek het reeds gese dat vir my na aanleiding van 
my gesprek met Brigadier Van der Westhuizen het hierdie sein 
een en net een enkele bedoeling gehad en dit was dat die drie 
lede wie se name hier genoem is as 'n dringende saak in 
langtennyn aanhouding geplaas moes word buite die OPGBS­
gebied. " 

Van Rensburg 1 04 : 14-22 

92 . 7 11 U Edele wat in hierdie dokument staan kan ek net dit se wat 
teensfrydigheid aanhetref, die naam uanvanklik van Matthew 
Goniwe was genoem wat bykomend is tot daardie gesprek - nie 
teenstrydig nie maar hykomend was die name van Mbulelo 
Goniwe en Mnr Fort Calata as die spesifisering van die 
Juitenante van Mnr Matthew Goniwe en paragraaf 3, nie 
teen�trydig nie omdat ek paragraaf .J vertolk het - subjektief 
vertolk het in die Jig van ons hespreking van aanhouding, maar 
paragr.iaf 3 vir die persoon wat nie aan daardie gesprek 
deelgeneem het nie sou heslis gewonder het wat dra hierdie sein 
oor. So in daardie opsig is paragraaf 3 teenstrydig met die 
duidelike aanbeveling van aanhouding. 11 

Van Rensburg 1 06 : 26 - 1 07 : 8 

92. 8 1 1  Ek bet verwag om in hierdie sein ook 'n motivering te kry van 
die eerste standpunt van die GBS naamlik van hulle standpunt 
van "nooit-ooit-weer heraanstelling" vir Mnr Goniwe nie. So 
daar was nie enigsins 'n motivering vir daardie standpunt hierin 
gestel en die implikasies wat dit sou meehring nie, muar soos wat 
ek alreeds gister gese bet bet ek ook geglo dat die groter begrip 
van aanbouding in werklikheid die hele kwessie van die "nooit­
ooit-weer aanstelling" oorkoepel het. 11 
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Van Rensburg 107 : 1 1 - 1 9  

92. 9 "U Edele die gehruik van die woord "permanent" het ek baie 
duidelik vir u gese gister, volgens my interpretasie het dit 
heteken 'n I.mg tennyn en lunger as die periodes wat in die 
verlede alreeds gecJeld het. Nou daarby dan is dit net duidelik die 
effek ook self's al van hierdie swak taalgebruik wat dit op myself 
gehad het in hierdie verhand. " 

92 . 1 0 

Van Rensburg 159 : 13- 1 9  

"!Hy (onduidelik), my suhjektiewe standpunt oor die vertolking 
van hierdie sein na aanleiding van my gesprek met Brigadier van 
der Westhuizen was een en net een besondere vertolking, 
naamlik dat die drie here wie se name daar verskyn word 
aanheveel om vir 'n Jang tennyn aa�gehou te word in terme van 
veiligheidswetgewing buite die OPGBS gebied. " 

Van Rensburg 175 : 3-9 



- 1 70 -

CHAPTER V 

VARIOUS MATTERS 

93. Ge]denhuvs and Stemmet: 

94. 

95. 

We do not propose to discuss the evidence of these witnesses beyond 

those topics mentioned in previous paragraphs. The topics dealt with 

contain the important material in their testimony. As at present 

advised ,  the balance of their evidence take matters no further. 

Vermaak and Others: 

Again , the remainder of the witnesses take the matter no further. 

The South African Police: 

We indicated in our notes to these heads that we do not propose 

dealing with the arguments relating to the complicity of the SAP in  

the Goniwe murders. One aspect deserves brief mention : whatever 
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involvement the SAP, or the Securi ty Police for that matter, may 

have had ,  there is no evidence that the SADF were in any way 

involved. The evidence shows a complete lack of combined sinister 

operations. 

CONCLUSION 

96. The objective and uncontroverted facts, the probabili ties and 

circumstances al l serve to spin a web whose intricate but  consistent 

design serves as the infallible touchstone that reveals: 

96. 1 The incongruity of any suggestion that the signal was a 

death warrant. 

96.2 The inherent truthfulness of Yan Der Westhu izen . 

96.3 The evidence of Du Plessis is in character with the man: 

perjury, theft ,  discontent and treachery, all compounded 

i n  one tragic alcoholic being. 
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97. In the final result , Du Plessis becomes so enmeshed in that web and 

his own l ies and contradictions that nothing of worth in h is testimony 

remains. 

98. The evidence in this  Inquest goes further than providing no proof of 

criminal behaviour connecting Van Der Westhuizen with the Goniwe 

murders: the evidence establ ishes his innocence. 

Advocates' Chambers 
JOHANNESBURG 

1 5  November 1993 

A.W. MOSTERT SC. 

BARNARD KNOETZE 



FROM : ADV GLENN GOOSEN FAX NO. 522762 

IN THE SUPREME COURT OF SOUTH AFRICA 

(SOUTH EASTERN CAPE LOCAL DIVISION) 

c :\doca\ggllur,p r .  J 

INQUEST NO: 626/87 

Deceased: �TIHEW GONIWE 

FORT CALATA 

SICELO MHLAULI 

SPARROW MKONTO 

SUPPLEMENTARY HEADS OF ARGUMENT 

AD OPERATION KATZEN 

1 .  Evidence i n  regard to" the planning and execution of Operalion �atzen , as deposed to 
. . 

by Du Plessis and Ct)rroborated by the documentary evidence tendered , is admissible 

in this inquiry 

1 . 1  as establishing the fact that the Security Forces , and more particularly the 

Soulh African Def�nce Force, regarded the murder of identified oppQnents as 

legitimate means to achieve the objects of Counter Revolutionary strategy ; 

I FA x::J 10: _Aflo�l'\Q '1 G.e»,r cc; I,{,\ �") 
FAX NO: _bJj � \ - .2.LJ 69 s I PAGE: . OF: 14 
ArrENTioN oF: !1r il\\co Kod.4� �c. · . .. 
FROM: � (,(�IAV\ t, opsg,, .. DATE: \E, - s � L(  
COMPANY: ......;__----

· · , · ·· ·.�--' ·. j· . . ,_ .. : � -- • - /.' "  ,..: ."'\:.· ,,. ·. ('\ .  
-----·-. . .. -

__ ·t . - .. , :: _ · - -:�? _:. � , ... .  i_>> . .  
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1 .2 in rebuttal of the denial by Van der Westhuisen - that neither he nor the EPJMC 

ever planned or approved the murder of any p�rson ; 

1 . 3 in support of Du Plessis' assertion that : -

1 .3 . 1 the Security Forces during 1985 .and subs�uently were prepared to .· 

murder political opponents of the State; 

1 . 3 .2  the principles . of Counter " �evolutionary warfare included the 

recognition and acceptance of the necessity to embark on extra-legal 

activities, and that such principles were in fact applied . 

2. In d�ing with the admissibility of " similar fact" evidence our Courts have . held that 

such evidence is admfssible where there is a sufficient nexus between the fact in issue 

and the fact sought to be proved . 

S v Letsoko and Others 1964 (4) SA ·168 (A) al 775 C - E 

G-osschalk v Rossouw 1966 (2) SA 476 (C) at 482 G 

S v Maduna and Others 1978 (1) SA 143 . (D&CLD) 

Omega and Others v African Textile .1982 ( 1)  SA 951 (T) at 955 H 

...... .. ' . . . � � ', . 
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3. It is our submission that in regard to the meaning to be attached to the Signal ,  the 

essential facts in issue are; -

3 . 1 whether the SADF, SAP Security Police and / or individual mem�ers of the 

said Forces .accepted the necessity for extra-legal covert actions inter al�a 

involving the . commission of murder, to achieve the object of countering the 

revolutionary onslaught; 

3 .2 the perception of Matthew Goniwe and, hi.s associates and the analysi s of their 

_activ�ties by the Security Forces; 

3 .3  the approach of the Security Forces and /or individual members thereof to the 

. challenges presented by the escalating unrest and �evolutionary climate in. the 

Easter Cape; 

3 .4 the broader context presented by the strategic planning of the Security Forces 

in particular and the State in general during the mid 1 980's ;  

3 .5 the intention of Du Plessis (the drafter of the Signal) , Van der Westliuisen a,nd 

Van Rensburg ,  and 

3 .6  the veracity of Van der Westhuisen 's denial of  his or  the · EPJMC's  

involvement in  the planning or  approval of. the murder .of any person .  

P0' 
�l 
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4.  In order for the evidence relating to Operation Katzen to be admissible a nexus in 

proximity of time, of method and of circumstance betw�en the fact or facts in issue 

and the facts sought to be proved must be established. 

S v Green 1962 (3) SA 886 (A) at 894 E - F 

5. It is not necessary to establish a lil',lk between the Signal per se and Operation Katzen: 

Proximity of Time 

6. Operation Katzen came into existence approximately one year after the despatch of 

the Signal. The fact that the evidence sought to be proved deals with facts subseq11ent. 

to those in issue is no bar to its admissibility . 

· S v Green (supra) at 894 G 

7. Nor in our submission is the mere fact that the particular facts are separated in time 

by one year a bar to their admissibility .  The proximity in time will be one of the 

factors which will be weighed in determining whether there is indeed a nexus.  

Gosschalk v Rossouw (supra) at 484 F 

/···-··· ,, I 
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8 .  Du Plessis testified that Plan Strel i tz.ia, a brain chi ld of  Van der Westhuisen , involved 

" • •  'n plan o� die strukture in die Oos Kaap te herstrnktureer sodat. daar 

vinniger besluitneming kon wees. Ek het reeds gister ook genoem dat al die 

streeksdirekteure moes altyd hulle beslissings na hulle hoofkwarticr to.� deurvoer 

·want hulle kon nie plaaslik beslissings he nie. Strelitzia was 'n plan gewees om 

daardie strukture saam te vat met 'n, kom ons noem dit 'n goewerneur vir die 

Oos Kaap. " 

Du Plessis p. 2055 lines 24 - 31  

Van der Westhuisen confirms this .  

11Ek kan vir u skets. Die idee was · am per dat die Oos Kaap provinsiale status 

moet kry, daar is selfs gepraat, nou klink djt miskien ' n  bietj ic snaaks, van 'n  

goewemeur stelsel vir d i e  Oos Kaap. 'n Fiesi�se ontwikkeli�gsti;e.ek was 'n  ander 

tenn wat gebruik was."  

Van dei· Westhuisen p. 2964 lines 4 - 9 

See also p. 3017 line 9 and p. 3020 lines 9 - 23 

/FROM 



9. Whilst the central idea in the Strelitzia Plan was to achieve a co-ordination of state 

departments and "de-centralisation" of power, the dri�ing rationale or the plan was 

the combattin� of the revolutionary onslaught. 

Van der Westhuisen p. 2962 line 30 - p. 2693 line 3 

10. Plan Strelitzia was prepared during the same period that the Signal was drafted and 

desJ?atched, �md it was presented in Pretori� on 1 2  June 1 985 . 

1 1 . We d? not know the full content of the Strelitzia Plan , but it is significant that the 

· central idea also finds subsequent expression in the Operation Katzen documents. 

Annexure A to F4 par 1 1  (b) (i) and (ii) (3) 

Annexure B to F4 par 14 (b) (i) and (ii) (3) 

12 .  The above references must, we submit, be read in the context of the statement that:.;. 

"Die idees in hierdie skrif is nie losst.aande nie en µ1oet dus as deel van die totale 

teen-rewolusionere. poging hcsJrnu ·word. " 

Annexure B to F4, par 3 

. '· 

/r-r<ur, HJJV �Lt:l'll'f uuu=,ct'I 
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13 .  We submit that there i s  on the evidence of Van der Westhuiscn and Du Plessis, a 

conceptual continuity between the key elements . of Plan Strelitzia and those of 

Operation Katzen . The formulation of those ideas • as a basis for strategic planning -

are closely linked in time to the events and circumstances surrounding the drafting 

and despatch of the. �ignal . 

Meth9g and Circumstance 

14. · It is apparent from the .Katzen doc·uments that the initial proposal s were prepared by 

officers ·of EP Command and despatched to higher authority for approval . The Signai 

too �as despatched to higher authority for approval of a proposal emanating from 

officers of the EP Command. 

15 . Reference to higher authority for approval of operations involving extra-legal activity 

is a recognised practice in co\,lnter revolutionary warfare. Thi s was conceded by Van 

der Westhuisen and Van !{ensburg . 

Main Heads· par 31 .2 

16. The documents read as whole are drafted in conspiratorial terms, employ "veiled 

language" and. evidence the need for stealth and subterfuge to avoid an·y acti<;ms being 

traced back to the South African Security Forces. 



17. In particular, the language used in the Katzen d_ocuments bears a stri king similarity . 

to that used in the Signal. 

1 8. Operation Katzen was conceived as an overall strategic plan to stabi 1 ize the Eastern 

Cape and to create an effective counter revolutionary bulwark against _the ANC / 

SACP alliance. 

19 .  These essential counter revolutionary objectives were being pursued by the Security 

Forces, and in particular the SADF, from early in 1 985 prior to the despatch of the 

Signal. 

20. It is apparent from the Katzen documents that particular individuals who are 

characterised as obstacles to the achievement of the strategic objective of the 

Operation are targeted _for covert action by the Security Forces . These covert actions ,  

per the documents included:-

20. 1 Disinformation and discrediting ; 

Annexure � to F4 par 1 (c) (f) 

Annexure D to F4 par 2 (d) (ii) 

20.2 Attacks on property ; 

Annexure I> to F4 P,ar 2 (g) 

/ 
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HlJV l,l-t:NN L7UU.:lt:l'i 

20.3 Murder; 

Main Heads par 47.2 

1 n A  l 'IU o  • ._.,,=._,:;.. 1 w .:;.  

Matthe_w Goniwe was identified a� a thorn in the flesh of the Security Forces an9 as 

a- major obstacJe to the achievement of th� strategic objectives of the Security Forces 

during 1985 . 

·Main Heads par 32 - 49 

22. It is also significant that the key persons and institutions involved in Operation Katzen 

are the same as those involved in the events giving rise to the Signal . 

23 . In the premises > it is our submission , there is a sufficient nexus between the facts in 

issue and the facts sought to be proved in regard to Operation Katzen to warrant the 

·admissibility of such evidence. 

24. In regard to the proposi tion advanced by Counsel for the SADF that the Katzen 

documents are capable of innocuous inteJ])retation , we submit that there is no basis 

in fact or in logic for such an interpretation . We associate ourselves with the 

submissions made by Counsel for the �ami l ies as to the proper evaluation of the 

Kat.1..en evidence and accordingly do not deal therewith herein. 

• - 11: 

c:\docs\ggsupp 11,9 
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,,· 

AD VAN RENSBURG'S FURTHER EVID��CE 

25 . We repeat our submission that Van Rensburg ' s  evidence is a labyrinth of lies made 

all the more absurd by his so ca11ed "nuwe herinnering0
• 

26. 

27. 

rtie high water mark of the absurdity of his evide�ce is achieved when , despite a 

clear indication of the consequence of a particular answer, he states that on 1 7  June 

1985 he could not remember that he had incorporated the proposal contained in the 

Signal on 1 2  June 1985 .  

Van Rensburg (Further Evidence) p .  976 lines 16 - 18 

See also p. 981 lines 25 - 28 

He then takes the matter further by stating that on 17 June 1985 he assumed that Le 

Clus was in fact present at the SSVR, wh_en on the basis of his furthcr · evidence Le 

Clus, Van Rensburg 's  personal assi stant, could not have been there since March 

1985 . 

Vau Reusburg (Furllu�r Evide:1h�:e) l). 982 Ii11e.s 11  - 21 

28. It is our submission that at the ti"me when Van Rensburg first gave evidence in this 

Inquiry , he had a clear recollection of what had transpired in regard to the 

Geld�nhuys Commi ttee Report. 

. �..... . 

) 
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' .  

28. 1 He ·recalled that he had received the Report on 12 June 1985 ;  · 

Van Rensburg p. 85 lines 6 - 10 

c :\Ju:a,\ggs:i.pp p . 1 1 

28.2 He recalled tj'lat he (not another person) had worked through the document and 

satisfied himself that it dealt adequately with the question of detention of - · 

Goniwe and his "meelopers .. . 

Van Rensburg p.  85 line 20 - p.  86 line ·1 

28.3 He also recalled that he had handed the Report to Stry.dom. 

Van Rensburg p.86 lines 1 - 5 

29. The above is entirely inconsistent and irreconcilable with the al legation that his first 

evidence was based on the assumption that Le Clus was present, in that had Le Clus 

been present, a.c; he assumed, Le Clus would have dealt with both the Signal and the 

Report. 

Van Rensburg (Further Evidence) p� 957 line 7 - p. 958 line 27 



/ 

:i 

f) 

30. It is also irreconcilable with the allegation that on 17 June'.1 1985 he had assumed that 

Le Clus was present and that in effect he operated under t�at assumption until August 

1993 when he realised that Le Clus could in fact not have been present at the SSVR 

at the relevant time. 

3 1. V:fe submit that Van Rens.burg's alleged discov_ery th.at Le Clus was not present at the 

SSVR in June 1985 is  an attempt_ by him to mask the real reason for· his change in 

evidence. That real reason, we submit, is to be found in the fact that in the event that 

this Honourable Court were to find that the Signal was treated as an inputto the 

Geldenhuys Report it would follow that the Court. could, not find that the Signal bears 
. - '-' ) . 

a culpable meaning and that it was . so intended . 

. 32. It is our submission that the· Court �ill reject his evide�ce as lying evidence. 

AD VORSTER'S EVIDENCE 

33. Vorster' s evidence offers no positive support to Van Rensburg's further evidence. On 

the contrary Vorster's evidence lends the lie to Van Rensburg' s assertion -that �e 

received the Signal and Geldcnhuys Report together as open documents on the- 1 2  

June 1 985 . 

E"hibit F 40 par 3 

. '· 
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34. Vorster was not challenged on her statement lhat in the event that she received 

correspondence per courier she---wou_ld have handed su�h correspondence to Van 

Rensburg in an unopened envelop. We know that the . Signal would have been 

delivered to the SSVR offices per courier in an .. envelope, .given that it was marked 

11 Uiters Geheim" .  Vorster therefore could not h�ve, per her affidavit_, delivered athe 

· �ignal to Van Rensburg as .an ·open document (particularly also in the light  of_ the fact 

that Le Clus , who was the only other person who could have dealt with the Signal . 

was not there in June 1985) . 

35 . Nor was it put to her by Van Rensburg's  Counsel that she had delivered the Signal 

together with the Report to Van Rensburg on 12 June 1985 . 

36.  Vorster also testified t�al she did not type the Geldenhuys Report and that she did not 

edit the document, as was suggested by Van Rensburg in his evidence. 

1Vorster p.1059 lines 1 0  - 18 

· 37. We submit that the. Court will accept Vorster' s  evidence as rel iable. 
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,GELDENHUYS' FURTHER EVIDENCE 

38.  It is our respectful submission that, in the light of our submissions in regard to Van 

Rensburg's  further evidence, Geldenhuys does not take the matter any further than 

in his original evidence, and ·we accordingly make no further submission herein . 

!;ONCLUSION 

. . 

39. We reiterate our conclusions as stat� in our Main Heads of Argument. . 

Counsel's Chambers 
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I N  THE S UPREME COURT OF SOUTH AFRICA 

{SOUTH EASTERN CAPE LOCAL DIVIS ION}  

Deceased : MATTHEW GONIWE 

, FORT CALATA . 

S ICELO MHLAWULI 

SPARROW MKONTO 

A:  INTRODUCTION 

- HEADS OF ARGUMENT 

INQUEST NO : 626/87 

1 This I nquest in to the deaths qf Matthew Goniwe, Fort Ca lata, Sparrow · 

M konto . and Sicelo Mhlawul i  was re-opened fo l lowing the pub l ication 

by the New Nation of a s igna l  mes�age ( "the s ignal " }  despatched from 

.th e  E PJMC to the SSSC on 7 June 1 985 .  

2 · C_entral to the determination of the issues ra ised during the. course of 

the I nquest is the meaning to be attached to the S ignal. 
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3 It is our  submiss ion that d etermination of the meaning of the Signa l  wi l l  

require an evaluation of the fol lowing  factors :-

3 . 1 ·  A n  understanding of  the ro le and function of the NSMS d uring 

the mid 1 980's and in  particu lar during 1 985 ;  

3 . 2  A n  assessment o f  the attitudes and approaches ·ot the Security 

Forces to the po litica l  cha l lenges ra ised by the state of. pol i�ica l 

unrest during  this period;  

3.'3 An evaluation of the veracity of the witnesses d irectly concerned . ' 
with .the Signa'I, namely VAN RENSBURG, DU PLE�SIS and VAN 

DER WESTHUISEN.  

4 It is our  s_ub�ission that upon a pfoper eva luation of the above factors 

this Court wi l l  find that the S igna l ,  

4. 1 -Was intended to . convey the_suggestJon that M�tthew Goniwe, 

. Fort Calata and Mbulelo Goniwe be murdered ; 

4. 2 Was sent for · the purpose of  in i�iating steps to murder the 

aforementioned persons;  and 
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4. 3 Was on the p robab i l ities causa l ly connected with the eventua l  

murder of  the aforementioned deceased persons some 20 days 

thereafter .  

5 We therefore submit that this Court wi l l  find that there was as between 

VAN RENSBURG, DU PLESSIS and VAN DER WESTHUISEN a 

consp iracy to commit murder a lternatively to incite the commission of 

murder.  

6 We have had the benefit of reading the Heads of Argument submitted 

by. C:ounsel for the �amil ies, of the Deceased . We associate ourselves 

with the submissions there in contained . We accord ing ly do not propose 

to repeat such submissions and wi l l  confine ourselves to addi_tional  

submiss ions on ly .  Where . i t  is necessary for the purposes of the . 

a rgument to ·repeat submiss ions raised by Counsel for the Fami l ies we 

vvil l  do  so . 

7 It shou ld be noted also that these Heads deal  essential ly with matters 

. of fact. We wi l l  in due  course fi le Sup.p lementary Heads of Argument 

which deal  with legal  issues to be debat�d in  Argument. We do not 

propose to deal with the a l legations concerning th� a l leged involvement 

of members of the South African Pol ice in the commission of ·the 

murders .  These matters are dea lt with by Counsel  for the Fami l ies and 

in any" event largely fa l l  outs ide of the ambit of our partic·u la r  interest in 
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these proceed ings . 

THE NATIONAL SECURITY MANAGEM ENT SYSTEM 

The NSMS was . :estab l ished d �ring  t�e course of . 1 979 and after a 

. p eriod of .dormancy was revita l is.ed during the · course of .1 �84. The 

system essentia l ly ;  comprised an  interlocking system of committee  

structures at  different leve ls . At its apex was the State Security Counc i l  

comprising sen ior  Cab inet officials and representatives of the South 

African Defence Force and South Afr_ican Fel ice . Also represented were 

the various I ntel l igence agencies of the state. 

Du Plessis· p 2027 l ine 1 6. 

9 The SSC was serviced by a Secretariat (SSSC) bas_ed i_n Pretoria . The 

SSSC comp.rised seconded members of the Pol ice, SAD.F, I nte l l igence 

agercies as wel l  as  representatives of government departments. 

1.0 · Within each SADF Command Area a Joint Management Centre (JMC)  

was estab l ished compris ing represen�atives · of the Security Force� 

(SAF, SADF, N IS ,  Rai lway Police) and the government departments 

op�rative in the ar.ea . 
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1 1  Each· JMC had estab l ished with in its area of jurisd iction Min i- ·  JMC's 

constituted o n  a s imi lar basis . 

Families Heads of Argument par 21 

1 2  It is our submiss ion  that the NSMS itself is a creation of counter 

revolutionary warfare theory and not merely the vehicle by which that 

counter revol utionary war was fought. 

Exhibit G4 par  30 

Van der  Westhu isen p 293 1 l ine  1 0  

Counter Revo lutionary Warfare 

/ I • 

1 3  Numerous witnesses conceded tha� the Security Forces were, during . 

1 985,  engaged _i n  · wagin·g a counter revolutionary war against 
. . 

revolutionary forces represented by the ANC/SACP al l iance and the 

PAC. 

1 4  Du '. Plessis testified that this counter revolutionary_ war was conducted 

accord ing  to b road p rinc ip les set out in the works of various experts , 

; includ ing Frase r  (G4) and Mccuen (G32) . 

I 
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1 5  Centra l to the counter revolutionary doctrine is the recognition that the 

confl ict is primarily pol itical rather than military. It flows from this that 

the key to success of both the revolutionary forces and the counter  

revo lutionary forces i s  the  population ·  itsel( 

Exhibit G4 

Exhib it G32 

1 6  D u  P less is testified that in the deve lopment of counter revolutionary 

strategy regard must be had to the fact that between the revolutionary 

_ and counter reyolutJonary forces there l ies a neutral majority of the 

popu lation .  He also testified that it was accepted by the Security 

Forces that the pro-revolutionary segment of the population should be  

neutra l ised and the revolutionaries el iminated . 
;- , 

Du Plessis p 2042 l ine 30 - p ?04� line 1 4  

see a lso : Van der Westhuisen p 2929 lines 1 7  - 20 

17 . Du P lessis further testified th.at the Mccuen and Fraser documents were 

circu lated amongst members qf the Security Forces and that the 

pr incip l�s set out therein were in fact app l ied . 

Du Plessis p 2043 line 27 

Du - Plessis p 2046 l ines 6 - 8 
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see a lso : Van der Westhu isen p 2927 l ines · 3 - 1 7  

1 8  Although Van der  Westhu isen was n·ot prepared to concede that the 
. . 

Mccuen Summary (G32}  was regarded as a b ib le  amongst Security 

Force members he neverthe less conceded thatJn v irtua l ly a l l  respects 

Mccuen correctly reflects the approach adopted by the Security Forces . 

1 9  He attempted however to downplay the significance of the d octrine  of 

Counter Revolutionary warfare in favour of his o wn conception of 

· Normal isation l Stabi l isation .  

Van ·der Westhuisen p 2675 l ine 25 - p 2676 l ine 8 

20 When he . is taken step by step through the p rincip les �f counter 

revolutionary warfare theory ,  he concedes the s ign ificance of  each and 

every ·princ ip le . I n  add ition he accepts that the Security Forces in fact 

acted in . accordance with those principles . 

Van der Westhu isen p 2929 l ine 1 2, 

· p 2930 l ine 20, 

p 2930 l ine 29 - p 293 1 l ine 9 
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2 1  He  goes further tha n  this . When he i s  confronted with Exh ibit G57  h e  

e mbraces those aspects which present n o  apparent danger  to - h im. S o  

for . instance h e  agrees that in  the organisatio n  a n d  counter-organisation 

p hase of the war attention must be pafd to improvin g  ad min istratio n  

a n d  services where necessary. 

Van der Westhuisen p 2934 l ine 2 - 20 . 

22 He a lso readi ly concedes that a key component of the strategy is the . 

use of psychological operations 

p · 2935 line 8 

and is _prepared to acknowledge certa in ·  "d i rty tricks!' operations.  

p 29_35 _l ine 3 1 , p 2�36 l ines 27 and 28 

However, when he is confronted with a passage in Exh ibit G 57 which 

reads,· 

" Further; some extra . regal-operations may p rove beneficial both 

in el iminati ng  key members of the insurgency and in sowing 

suspicion. Need less to say, such operations would need to be 

. su itab ly disgu ised. and ·the necessity for the m  carefu l ly weighed. " 
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he  immed iately equ ivocates · by attempting .to d raw the d istinction 

between " insurgents " and "activists" .  

p 2938 l ine 23 

23 Later, when he is forced to concede that such .  "extra- legal operations " 

were indeed regarded as part of the arsenal of the counter revo lutionary 

forces in the country in  1 984 / 1 985 ,  he takes refuge  in the assertion 

that he persona l ly a lways regarded such actions as " kontra-prod uktief". 

p 2939 l ine 4 

24 . Van der Westhuisen later develops �his attitude into the basis of h is 

own version of counter  revolutionary warfare based on h is p reference 

for "normal isation " rather  than - "stabi l isation " .  

2 5  Counsel for the SADF a rg ues that i n  the ethos of normal isation there is, 

no room for pol it ical murder .  Consequently Van der  w·esthu isen could 

not (and d id not have} the wi l l  to murder Goniwe . 

. . 

SADF Heads of Arg u ment p 1 1 1  par 76 
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26 This argument . unfo rtunate ly loses sight of a rather more re l iab le 

touchstone of Vari der Westhuisen's attitude to "normal isation / 

stabi l isation"  than h is mere ipse dixit, namely the Operation Katzen 

documents . 

Annexure A to Du  Plessis second affidavit (F  4) is d_rafted in Van der  

Westhu isen's handwrit ing and is  signed by h im.  Paragrap.h 2 and 3 

thereof reads : -

"2. Beklemtooning. Hierdie geskrif spreek d ie prob leem van 

blywende normalisieeririg van die Oas Kaap situasie aan . . . . .  Die 

idees in h ierdi.e geskrif is nie losstaande nie en moet dus as deel  

van die totale  teen-rewolusionere paging beskou word . In Nov 

1 985. het h ierdie Kmdmt en GBS hul ten doel gestel om " in 1 986_ 

te wen '\ Dit is dan ·oak neg steeds ans doel om  die Oos-Ka-ap 

voor 31  · Des 1986 sodanig te stabiliseer en te normaliseer  dat d ie · 

huidige noodstoestandregulasies opgehef kan · word � Dit word 

egter voo rsien dat d ie teen-rewolusionere taak nie daarmee as 

afgehandel beskou  sal  kan word nie . 

DOEL 

3. Die doe l  van h ierd ie- voorlegging is om beginsel goedkeuring te 

verkry vir 'n p lan om die Oos-Kaap teen Des 87 b lywend te 

-normalisee.r . "  
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27 It is our submiss ion that this passage lends the · l ie to Van der  

Westhu isen 's assert ion that with in the  ethos of  normal isation  there i s  

no  room for pol it ical  murder .  I t  further lends the l ie  to  h i s  c la im that 

whi lst other Security Force leadersh ip were concerned with short term 

stabi l isation actions he was a proponent of longer term norma l isation 

actions. It is a lso c lear  in  our  submission that " normal isation"  and 

"stabi l isation !' are mere ly terms which describe the necess ity in  counte r  

revolutionary strategy t o  address not only mil itary but a lso socio­

economic problems . 

Van der Westhuisen p 30 1 5  fines 1 2  - 1 9  

28 The d i rect evide nce  of Du · P lessis , which was not d isputed nor 

challeng.ed , is . to th_e effect that . Operation Katzen as approved.  and 

executed clearly envisaged the .,murder of certain persons .. The p lan  was 

d rafted by Du· P lessis a nd Hal l  on the specific instructions of Van der  

Westhuis·en who was d i rectly involved in  the operational execution of · 

the plan .  

See paragraph 4 7 below 

29 Perhaps the most te l l i ng  ind icatio_.n of Van der Westhu isen 's ·attitude  to 

th� ethos of norma_l isation is h is unfortunate and unguarded use of the 

word "u ithaa l "  i nterc ha ngeab ly with el iminate :to mean kHI . Telling,  . 
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because the word " u ithaa l " finds favour with Van der  Westhuisen in the 

Katzen documents where it has precisely the same meaning . 

30  It i s  our  submiss ion  that Van de r  Westhuisen rather · cynical ly has 

attempted to p resent h imself as a champion of  a more c iv i l ised 

approach to the security _ prob lems which confronted the Security 

Forces dur ing 1 984/85 . 

We respectfu l ly s u b mit that this is merely an attempt to avoid the 

log ical consequence of  the proper appl ication of the doctrines of 

counter revo lut ionary warfare, namely acceptance of the fact that the 

· unconventiona l  nature of such . warfare justifies the use of 

unconventioQa l  methods ,  which methods include the murder of key 

individuals involved i n  the  revolution . 

3 1  I t  is further ou r  submission  that the evidence estab l ishes - that the 

Security Forces : -

31  . 1  Accepted i n  p rinc ip le  the necessity from time to time to emp loy 

extra- lega l  ope rations to e l iminate key revolutionary figures ; 

Exhibit G 57 

Du Plessis p 2048 l ine 30 
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3 1 . 2 Recognised that the decision to employ such extra-lega l  

, operations was one  requir ing approval at the highest lev�I , and  

accepted that such  o perations by  their very nature would be  

covert and  therefore so conducted to permit a plaus ib le denia l o f  

any compl ic ity by t h e  Security Forces ; and 

Exhibit G4 paragraph 33 (d ) 

Exhibit ·G33 

31 .3 I n  fact condu cted s uc h  extra- legal operations, which inc luded the 

murder o r  attem pted ·murde� of key figures in opposition to their  

stated o bjectives . 

See paragraph 4 7 below 

C :  THE  "GONIWE PROBLEM" 

32 It is · common cause that the civi l unrest which engu lfed �he country 
. . . 

fr�m September 1 9 84 reached alarming proportions in the Eastern Cape 

during 1 985 . · I t  i s  a lso common '  cause that the African Nationa l  

Congress (ANC)  .to gether with the South African Communist Party 



1 4  

( SACP) were regarded as p rimari ly responsib le for the onslau ght.  The 

United Democratic Front (UDF) and its affi l iates were seen by the 

Security Forces as front organ isations for the ANC/SACP a l l iance . 

Heads of Argument for ttie Families par 22 

33 It js  also common cause that Matthew Goniwe, together with h is c lose · 

associates, created substantia l d ifficu lties for the Security Forces in  the 

Eastern Cape . He was descr ibed as a thorn in the flesh of the Security 

Forces . 

Du Plessis p 2027 l ine 6 

34 In our submission the ful l  import of the chal lenge p resented by Goniwe 

becomes apparent when his ro le is assessed against the backdrop of 

· the prevai l ing ana lysis of the revolutionary onslaught then be ing  wag ed 

against the State . 

This onslaught comprised a range of activities aimed at destroying  ·the 

o rgans of state control  in b lack townships, particu lar the B lack Local  

Authorities , ·  attacks on  Security Force personnel ,  Counc i l lors and 

business interests . The Eastern Cape was regarded as the fu lcrum of 
. . 

the revolution .  
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Du Plessis p 2034 

Van der Westhuisen p �994 line 20 - p 2992 line 3 

Bundle 1 ,  Affidavit of  Van der Westhuisen p 1 05 par 4 

35  Van de r  Westhu isen  conceded that the African National  Cong ress had 

adapted its strateg ic conception of the manner in which the a rmed 

strugg le was .to be  p rosecuted to take account of chang ing  

c i rcumstances . 

Van der Westhuisen p 2986 line ·  22 

The effect · of this adaptation was that the ANC p rior to 1 98 5  had 

begun to promote the concept of  an " insurrectionary c l imate" and 

" p�ople's war" .  

Van der Westhu isen p 2987 l ines � - 7 

I n  effect this adaption  necessitated the development of tra in ing bases 

ins ide the country , recru itment and mobi l isation  of groups of mmtant 

y"ouths armed with home made weaponry . .  

Van der WesthuJse n  p 2988 � 299 1  
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3 6  I n  this context, the creation  o f  s o  ca l led "a lternative structures" 

represented not on ly a cha l lenge  to existing state structures b ut a lso a n  

immediate mi l ita ry threat, i n  that these structures were ideal  recruiting  

basis for the  ANC, enab led ANC operatives to  mobi l ise  the popu lation ,  

gather inte l l igence a n d  camouflage there activities amon gst the 

population .  

Van der  Westhuisen p 299 2  -- 2994 

Du Plessis p 2053 line 1 9, p 2054 line 20 

37 It  i s  ou r  submission that Matthew Goniwe's activities fitted the pattern 

of  an unfold ing revo lutionary assault upon the State . He p layed the ro le 

of  a revolutionary,  an  ag itator and the d isseminator of the revo lut ionary 

idea. 

Du Plessis p 2052 l ine 28 · 

But perhaps of even greater s ignificance was the fact that Gon iwe was 

ab le to a greater or lesse r  extent to disguise ·h is activities as mere ly 

po l itical agitation o n  the socia l and welfare terra in .  

Van der Westhuisen p 2997 at l ine 1 2  where _he ·says : -

·---�---�-·--.. - - - - � ---� -
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· " Hy het vryheid van beweeging gehad, hy kon toesprake maak,  

hy kon mense beinvloed , hy kon d ie alternatiewe strukture stig 

wat hy wel gedoen het, so dit het horn die bewegingsvryhied 

gegee om daardie strategie te . ontploo i . " 

and at line 23, 

"Ja , hy was 'n pol itieke aktiyis, en die rel wat in op  daard ie 

terrien gegee het, ja d it was bydraend gewees tot die gewapende 

stryd ook  gewees . Dit  staan · aamiullend of wisselwerkend tot 

mekaar ."  

38 It is our  submiss ion that the evidence estab l ishes beyond doubt that 

Matthew Goniwe was in  f�ct regarded as a dangerous enemy of the 

state . 

Winter p 793 

Snyman p 1 1 42 line 8 - 1 4  

· Van Rensburg p 90 line 3 - 5 

Vermaak p 452 l ines 7 - 1 1  

Du Plessis p 2046 line 30 

Van , der ·westhuisen p 2524 line 3 

) {' -
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Herein, we submit l ies the  true d i lemma that Goniwe created for the 

Security Forces, namely a recognition by the Security Forces of  h is  true 

revolutionary ro le  coup led with an inabi l ity to act against him witho ut 

exacerbating an  a l ready d esperate s ituation . 

39  That the s ituatio n  was  indeed desperate i s  demonstrated by the 

p ressure which was b rought to bear on Van der Westhu isen to take 

st�ps to remedy the s ituation . 

40 D u  Plessis' s evidence was to the effect that Van der Westhuisen '  s job  

was put in jeopardy as a resu lt of the s ituation. 

" Die po litici het  vir Generaal Van der Westhuisen ender 

geweldige druk g ep laas want die standaqrd antwoord was 

"soorteer ju l ie dinge  u it h ier op die grand, ons kan . n ie vir ju lle se 

. wat ·om te doen n ie " ,  wat aanleiding gegee het tot 'n klomp 

p lanne.wat toe beraam i s  om d ie situasie te probeer ontlont .  Daar 

. was op 'n st_ad ium die indruk geskep gewees dat Generaal  van 

der Westhuisen dalk sy . pos sou verloor as hy n ie die s ituasie 

ender beheer kon kry n ie . " 

Du Plessis p 2035 l ine 1 2  - 20 
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Van der  Westhuisen confi rmed that he was under  tremendous pressure . 

Van der Westhuisen p 2640 lines 22 - 24 

THE FAILURE OF ACTIONS AGAINST GONIWE 

P rior  to June 1 985 ,  the actions taken by the Security Forces aga inst 

Gon iwe and his assoc iates had fa i led to render  any long term so lut ion 

to the prob lems . which he created . It  is common cause that Matthew 

'Goniwe' s transfer out of Cradock had on ly c reated wide�pread socia l  

u n rest and· boycotts . 

. H is d etention under Section  28 of the I nternal  Security Act had served 

l ittl e  other than to increase his·  influence both in  and · outside of the 

Eastern Cape . 

Re-instatement in h is post as teacher would represent a defeat and 

wou ld not contribute to any l imitation of his effec_tiveness as a 

revolut ionary organiser with in  the reg ion .  Hence the unequivocal 

op pos ition  of the Secur ity Forces with in the EPJMC to h is re-

instatement .  

Hea.ds · tor the Families par  25 
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Du Plessis' Evidence · 

42 I t  is our· submission that Du  Plessis was a credible and rel iab le  witness 

in a l l  material respects and accord ing ly his· evidence shou ld be accepted 

by this Honourable Court.  

43 D u  Plessis gave direct evidence in regard to the meaning of the S igna l ,  

wh ich  evidence is  supported by documentary evidence before the  Co�rt 

and  the probabi l ities of the matter .  

He  stated unequivocal ly and repeated ly that paragraph 3 of the s igna l  

meant that the persons nan:i"�d therein should be ki l led . Desp ite · a 

p rotracted .and at times harrowing cross-examination  he remained 

unshaken on the critica l  issue, namely the meaning to be  attached to 

the s ignal  on  the date on which it was drafted and despatched. . . 

Du P lessis p 21 08 l ines 9 - 1 3  

see too :  p 2026 l ines 24 - 26 

p 2063 l ine 3 1  - p 2064 l ine· 2 

p 2065 l ines 1 1  - 1 3  

p 2066 l ines 3 - 6 
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p 21 07 l ines 6 - 1 3  

p 21 98 lines  6 - 8 

p 21 99 lines 9 ;.  1 2  

. p · 2305 l ine 9 

44 I n  response to qu�stions put by the Court Du Plessis conceded that 

there was · a possib i l ity tr,at he could have misinterpreted the o rde r  

g iven to  h im by  Van de r  Westhu isen . He went so  far as  to concede a 

50 % ' chance of error on  h is part .  

Du Plessis p 2427 lines 1 .3 - 1 9  

· p 2428 l ine · 27 - p 2429 l ine 6 

45 . It is our submiss ion that th is ·conces_s ion was in fact not warranted by 

the evidence tendered by Du ,P lessis earl ier in  his testimony . It is 

.further  our submiss ion that th is concession is far more ind icative of h is . 

desire to be · fai r  to Van ·  der Westhu isen, a man whom he admires 

deep ly,  rather than a reflection of the· probabi l ities of the matter .  

J ndeed i f  regard i s  had to the very good re lationship of  trust and 

understand ing which · existed between Du  Plessis and Van der  

Westhuisen at  the time, and 
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D u  P lessis p 2064 l i nes  12 - 1 6 

Van der  Westhuisen p 23 1 2  l ines 1 2  - 1 4  

· · the fact that there had never been any other occasions when Du Plessis 

was gu i lty of bad d raftmansh ip  or e rror in  the preparation of s igna_ ls ,  

Van Rensburg p 1 8 1 _ l ines 20 - 28 

then, i n  our submiss ion ,  the " 5 0 % "  concess ion is not a s ign ificant 

concession on  the probab i l it ies . 

46 I n  any event Du �Pless is test imony as to the meaning of the S igna l  is 

corroborated by documenta ry evidence. In th is regard we refer to the 

Ope_ration Katzen documents . 

4 7 Du  P lessis' evidence i n  regard to Operation Katzen was not contested 

nor  cha l lenged in cross examination .  Ori the contrary, despite his c la im 

of p rivi lege, Van der  Westhu isen confi rmed h is involvement in the 

Operation .  

Van d e r  Westhuisen p 289 9  l ines 1 0  - 1 9  

. Exh ibit G37 

· Van der Westhuisen p 2900 lines 20 - 26 · 
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4 7 . 1  Van der Westhuisen a lso . confi rmed that the phases of the 

Operation ,  namely those that were carried out, were indeed 

approved . 

Van der Westhuisen p 2895 lines 1 8  - 24 

· 47 . 2  I t  is c lear from the evidence o f  D u  Plessis that the achievement 

of the objects of Operation Katzen involved the murder  of Chief 

Minister Lennox Sebe a nd other persons . This was understood 

and accepted by a l l  of the parties involved in the p lann ing  and 

execution of the operation ,  includ ing v'an der  Westhu isen. 

Du Plessis p 2075 line 28 -p 2076 l ine 28 

p 2078 l ines 1 0  - 1 7  

p 2079 l ines 1 0  - 1 5  

p 2079 l ines 26 - 28 

p 2080 l ines 1 6  - 22 

p 208 1 l ines 9 - 1 1  

p 2082 l ines 1 0  - 1 2  

48 The language used in the Operation Katzen documents , in particu lar the 

use of phrase�· such as " permanent verdwyn " ,  "u ithaa l "  and 

" permanent u ithaa l "  bear a striking  resemblance to the language- used 

in  paragraph 3 of the Signa l .  
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49 It is a lso s ignificant that the persons responsib le for that usage of 

words were a l l  involved with the EPJMC and / or Eastern Province 

Command of the SADF during June 1 985 . 

50  It i s  ou r  respectful �ubmission that the evidence clearly estab l ishes that 

the phrases used in  the Kc!tzen documents were intended to convey the 

meaning that the persons to whom they refer be ki l led . I n  add ition 

hereto the evidence a lso establ ishes that steps were in fact taken with 

the consent ·and I or active connivance of Van (;ier Westhuisen and . Du  

P lessis to  g ive effect to the stated intention ,  to  ki l l  certa in persons 

d uring the execution of the early phases of Operation Katzen .  

5 1  . I t  i s  our submiss ion that the Katz�n documents p rovide a far more 

coherent context within whichthe language usage in  the Signal  is to be  

understood than the  so-cal led "verwyder bunde l "  {G47) on which 

Counsel for the SADF seeks to rely . 

52 It  is further our  submission that the Katzen documents estab l ish the · 

true extent to which the Security Forces app lied the principles of 

counter revolutio na ry warfare. It is instructive to · note that the 

O peratio n  was referred to very h igh authority fC?r a pproval ,  a·nd was 

conducted with the active involvement of a l l  components of the 

Secur_ity Forces . 
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53 Du  Plessis fa i led to confi rm. h is first affidavit deposed to· by h im on 1 1  

May 1 992.  I n  that affidavit he states that he  is certa in that Van d e r  

Westhuisen never  suggested / ind icated that h is p roposal impl ied that 

persons shou ld be k i l led . 

Bundle 1 :  Affidavit of Du . Plessis p 1 04 

54 Du Pless is testifie d  as to the circumstances under  which he deposed to 

his fi rst affidavit . At  n o  stage was he cross-examined abot::it those 

circumstances nor  was any evidence te.ndered to rebut h is a l legations . 

· We submit that i n  the a bsence ·of evidence to ga insay Du Plessis ' 

exp lanation that s uch explanation can be accepted by this Court. 

5 5  I t  is fu rther  our sub mission th�t the language used i n  the First Affidavit, 

which was drafted by Wagenaar, erstwhile attorney for the SADF, was 

ca lcu lated to a fford scope for p lausib le explanations by Van der  

Westhu isen .  

5 6  Paragraph  1 o f  D u  P less is ' . first affidavit refers to. the s igna l  " wat 

klaarblykl ik in my handskrif voltooi is " (our .  emphasis ) . P·aragraph 3 

refers to the d ate of the S ignal  - " vol gens · d ie gemelde sein was d it 

waa rskyn l ik op  7· Jun ie� 1 98 5 "  (ou� emphasis ) . Parag raph 4 again refers 
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to the Signalas pub l ished in  New Nation as " klaarblykl ik outentiek" (our  

emphasis ) . 

5 7  The aforementioned language usage suggests that a t  the t irne th�t D u  

Plessis deposed t o  the affidavit h e  d id not have a n  independent 

recol lection of the s ignal ,  nor could he attest to its authenticity . Du 

Plessis' evidence i n  contrast was to  the effect that  fro m  the ·  outset he  

acknowledged the authenticity of  the signa l  and _h is evidence read as 

a who le ind icates that he has an excel lent reca l l  o f  the events of June 

. 1 985 .  

58  It  i s  instructive to note that Van de r  Westhuisen ' s  affidavit contains 

similar language usage . Paragraph 7 . thereof refers to the pub l ished 

"afdruk van wa:t voorgee 'n seinberig .. . 11 , and in paragraph 1 5  states in 

regard to the S igna l ,  1 1  as d it ·  wel ooit bestaan het"  that Van der 

Westhuisen has no  recol lection . 

Bunple 1 :  Affidavit of  Van der  Westhuisen p 1 06 

5 9  We submit that pffidavits , drafted by the same person  and du ring the 

same period ,  we�e so  drafted to keep open the o ptions of SADF 

witnesses who may have been ca l led to testify . we· a lso  submit_ that 

this corroborates D u  P less is ' explanation of the c ircumstances under 

_which · he deposed to h is first affidavit, and may indeed expla in why 
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Wagenaar and N ipe were not ca l led to give evid ence .  

60 Counsel for the SADF has suggested that Du Plessis ta i lo red h is 

evidence as part of  a d is info rmation campaign against the SADF .  We 

submit that this suggestion is lud icrous . If Du Pless is was involved i n  a 

. conspiracy to discred it the SADF, and the conspiracy commenced p rior 

to the leaking of the S igna l  (as is contended for by Counsel  fo r the 

SADF) then why wou ld  Du  Plessis commit himself unde_r oath to a 

version in  confl ict with h is conspiratorial version ,  and thereby risk h is 

credib i l ity . 

6 1  It is o u r  submiss ion that the consp i racy argument i s  a desperate b ut 

rather weak attempt to rescue Van der Westhuisen . 

Furthermore, if · Du P lessis had intended to falsely impl icate Van der  

· Westhuisen in murder  for purposes of  discred iting  the  SADF the n  one 

would have expected that he should -in clear and uri_ambiguous terrns 

state that Van der Westhu isen had to ld him in so many words to send 
. . 

a signal proposing that Gon iwe and the others be ki l led . O ne wou ld  a lso 

have expected . h im to f� lsely testify' that Van der  Westhu isen had 

selected the persons to b� ki l led and so to further impl icate Van der  

We�thl.iisen .  Yet D u  P lessis does nothing of the sort .  I ndeed he  

· repeated ly states -th at he  and Van der Westhuisen d id not d iscuss the 

ki l l ing ot any person  in . such terms . He says instead that the· te rm 

,J 
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"doodmaak" was not  used b etween  them .  He understood what Van der  

Westhuisen's order  meant .  

· Du Plessis p 21 98 l ines 6 - 8 

p 21 99 l ines 9· - 1 2  

p 2305 line 9 

62 Counsel tor the SADF' s attack on  D u  Plessis' character estab l ished on ly 

that Du Plessis has a d ri nki ng  p ro b lem.  The - attack in no way served to 

u ndermine Du P less is'  re l iab i l ity as a ·  witness . .  

Van der Westhuisen 's  Evidence  

63 Counsel for the Fami l ies has d ea lt i n  detai l with the.evidence of Van der  . . 

Westhuisen on  the S igna l . We concur with the submiss ions made a nd 

d o  not propose to make any add it iona l  submissions . 1n  any event we 

dea l  e lsewhere in these Heads with submissions regard ing h is re l iab i l ity 

as a witness in genera l .  

Van Rens burg's Evidence 

64 I n  s imi lar vein ,  Counsel  f<?r the Fami l ies has argued at length , and in ou r  

s u bmission qu ite correct ly,  that Van Rensburg' s evidence i s  a labyrinth 

of  ·absurd ities and l ies . We do  not p ropose to dea l fu rther with h is 
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evidence, save to· h igh l i ght one crucial aspect which further under l ines 

h is untruthfulness . 

65  Van Rensburg testified that the SSSC was not involved in any  qovert 

o perations .  He stated (at p 1 92 l ine s·) : -

" Nooit in der  ewigheid sou d it deur my kantoor gegaan het n ie 

om twee besondere redes . D ie Sekretariaat van · d ie  

Staatsveil ighe idsraad was verhewe be en ige koverte (? )  moord 

ondermaanse vui l  " cloak  and dagger" spele (our emphasis ) van 

h ierdie aard, en punt nommer 2 die u itvoering van enige sodanige 

taak sou gele het op . d ie  lynfunksie van Brigadier Van der  

Westhu isen , . . .  " 

66  The underl ined portion in  the above pass�ge i s  simply not the  truth . 

Documentary evidence before the Court ind icates that a meeting  

occurred a t  the offices o f  the SSSC in Pretoria and a t  which the  SSSC 

was represented regard ing  Operation Katzen .  Operation Katzen as we 

have submitted elsewhere envisaged the murder- of  Lennox Sebe and 

. other persons and by its very nature was a covert operation .  It . i s  our  

$Ubmiss ion that the SSSC was involved at  a very high leve l in the 

p lanning of Operation Katzen, and on the pro9abi l ities , we · submit,  

would have been invo lved in such planning as a matter of course . 

Exhibit G 37 
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67 We submit that this Honourable Court yvi l l  find that Du Plessis w?s a 

truthfu l and rel iab le witness whose evidence in regard to the S igna l  and 

the su rrounding circumstances c�n be  accepted . We submit further that 

the Court wi l l  find that Van der Westhuisen · was not candid i n  h is 

test imony and de l iberately adopted the course of al leging a fa i lu re of 

memory. 

68 We submit that the S igna l  was · intended to convey the p roposal  that 

Matthew Goniwe, Fort Calata and Mbulelo Goniwe be kil led . 

69 We therefore submit that the evidence before the Coµrt establ ishes that 

Van Rensburg, Van der  . Westhuisen and Du  · Plessis are gui lty of 

conspi racy to commit murder a lternative ly incitement to murder  . .  

G .  G . . GOOSEN 

Counsel �s Chambers 

PORT ELIZABTH 

1 5  DECEMBER 1 993 
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INQUEST 
GONIWE & OTHERS 

HEADS OF ARGUMENT 

ON BEHALF OF THE SOUTH AFRICAN POLICE 

1 .  

It i s  submitted on  behalf of the South African Police that whatever the test to be 

applied in this matter, there is no case against the South African Police and 

there is no evi,dencelinking the South African Police with the four �eceased. 

It is further submitted that the case against the South African Police. sought to 

be made out by the representatives of the families, is purely speculative and 

based on vague infere.nces sought to be drawn from facts that have not been 

proved nor shown to exist. 



THE SIGNAL : 

- 2 -

2. 

There is no evidence linking the South African Police with the signal, and there 

is no evidence whatsoever to show that the South African Police · were aware of 

the signal, the existence of the signal nor of the contents thereof . . 

See: Du Plessis : Record. pp. 2031, 217 1 ; 

Snyman : Record, p. 2297; 

Van der Westhuizen : Record, pp. 2489. 2570. 

We will accordingly refrain from making any submissions regarding the 

interpretation of the contents thereof, as ·well as with all other aspects dealing 

with the signal. 

3. 

Central to any finding against the South African Police is the evidence of Sgt. 

KON!. The representatives of the, , families of the deceased rely heavily on 

KONI' s  evidence and it is therefore necessary to deal with his evidence in some 

detail. At · the outset, .however, it is submitted that KONI's  evidence should be 

rejected · and that· the finding be made that he was an evasive, unreliable · and 

untruthful witness. It should furthermore be borne in mind that Sgt. KONI 

was a single witness on the aspects on which he testified, and that his evidence 

should be adjudicated in that light 

3.1 KON1 1S AFFIDAVIT (F34) : 

3 .1.1 Ad paraeraph 1 thereof : 

This paragraph is correct. 
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3.1.2 Ad paragraph 2 :  

From what . follows hereafter it is clear that this paragraph is not 

true and correct. 

3 .1 .3 Ad paragraph 3 : 

This paragraph is factually incorrect. Mr. KON! was transferred 

from the security .branch to the Uniform Branch in Cradock on the 

19th October. 1987 and notin 1989 as he alleges. 

See Record, pp. 3257 - 3260; 

See also G63 and G64. 

Furthermore, Mr. KONI did 'not)eave" the police force finally in 

1 991  but on the 3 1 st July 1990. 

See Record, p. 3260. _ .  

His explanation for his mistakes is quite ludicrous : 

" . . . . .  Ja, dit kan korrek wees. . Mislden het ek net 'n fout 
gemaak van diejaar. 
Meneer, wat ek by u wil probeer uitvind is hoe maak u �n 
fout oor iets wat u .  persoonlik raak soos u ontslag uit · die 
Suid-Afrikaanse Polisie ? Hoe gebeur dit dat u 'n fout maak 
SOOS hierdie ? -
Dit is moontlik, U Edele, dat · ek vergeet het weens die 
manier hoe ons gebly ·het daar in era.dock . . . . .  . 
Nee my getuienis is betroubaar; U Edele, en my geheue is 
goed. Die manier hoe ons daar gebly het_ wat ek na venvys 
· het is diefeit dat ons daar in die perdeskuer gebly het, dit is 
nou in daardie jaar . . . . .  
Nee, dit ajfekteer nie die datum nie maar mense se gedagte, 
die feit dat jy nou bly in 'n stal, perdestal. 
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Het dit u geheue geaffekteer se u?  ls dit u antwoord -
Nie my geheue nie, maar die hele, die moreel van 'n 
persoon ". 
Record, pp. 3260 and 326 1 .  

3.1.4 Ad para2raph 4 : 

This -paragraph is also factually incorr�t. 

Only Major Winter and Mr. Hough arrived at Cradock prior to the 

murders. Winter arrived towards the end of April, beginning of 

May 1985, and Hough arrived in October 1984. The evidence 

regarding Sgt. Lourentz and Sgt. Roux set out in this paragraph is 

incorrect. We submit, with respect, that this was not a mere 

mistake but a deliberate untruth in an attempt to mislead the 

presiding Judge in seeing something sinister about- the arrival of 

four "Koevoet" members shortly prior to the death of the deceased. 

Lourentz and Roux will be dealt with more specifically further on. 

3.1.5 Ad para�raph 5 : 

· Even this paragraph contains a factual mistake. Maj . Winter 

remaine4 at Cradock until the 7th January 1991 and was only 

thereafter transferred to Port Elizabeth . He was not transferred to 

Port Elizabeth in 1989 as alleged by Mr. KON!. 

It is respectfully submitted that the explanation given by Mr. KON! 

on p. 3278, namely that Winter phoned him and told him that he 

had been in Port Elizabeth since 1989, is a lie. 
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In this paragraph there is also a factual mistake, namely that Mr. 

Labuschagne- was not transferred from Cradock in 1988 . but on the 

1 1th July 1990: Mr. KON! conceded that he was not quite sute but 

that fie was not far out with his "skatting" .  

Record, p .  3279. 

His affidavit, however, does not indicate an estimate but states as a 

fact that Labuschagne was transferred in 1988. 

Once again this is a manifestation of a person who is prepared to 

put on oath as a fact things that he is not sure of, and when he is 

making a mere "skatting" .  

3.1. 7 Ad para2raph 8 : 

As stated above, this paragraph is factually completely incorrect. 

rl�d 
The � sentence, namely that Lourentz was _ at the time of the 

making of KONI' s affidavit based in Port Elizabeth, is factually 

incorrect. 

Record, p. 3269 & 3270. 
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Once again Mr. . KONI concedes that he couldn't  say for sure 

whether Mr. Lourentz was still in Port Elizabeth at . the time of the 

making of the affidavit, yet he presents this as a fact in his · 

affidavit. He goes further and states that even Mt. Lourentz' 

girlfriend was at the time of the m�ng of the affidavit based in 

Port Elizabeth� This is also factually incorrect. 

Record, pp. 3269; 3270 and 327 1 .  
�.;.,.t �i .�� 1 F 31. 

It is also factually incorrect.to state that Lotirentz and his girlfriend 

arrived early in 1985. 

See in this regard Record, pp. 3262, 3263 (the top of this page is a 

further example of the flippant and · evasive manner in . which Mr. 

KONI sometimes responded to questions) 

See also in this regard pp�3264, 3265, 3266, Exhibits G68 A. B 

and C as well as Lourentz' affidavit. . Not even the last sentence in 

that paragraph is correct, . namely that . ·Lourentz was transferred ·  to . .  

Port Elizabeth in 1987 or 1988. Lourentz was transferred to Port 

Elizabeth on the 1st May 1989. 

See Record, p. 3272. 
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. This paragraph is also factually incorrect. Sgt. Roux did not arrive 

in Cradock in 1985. He only arrived at Cradock on the 26th June 

1990! This is more than five years later! 

See Record, p. 3273, 3275 and 3276. 

See also Exhibit G70. as well as the _affidavlt of Sgt. Willie Roux1 F ,l. 

Ad para1:raph 10 : 

We do not intend dealing in detail with this paragraph except to 

point out that even here there is a contradiction by Mr. KONI. He 

states in paragraph 10 of his affidavit, F34, that 

nduring 1985 these responsibilities were as follows . .  � . .  

10.2 Adelaide and Bedford: Wentzel, Maqina and Gcani ". 

In his evidence, Record p. 3223 , he states that Mr. Maqina retired 

with pension prior to 1985 and was not in Cradock in 1985 .  

There are various other inconsistencies and contradictions in · his 

affidavit which we wil� not deal with in detail , but we will now deal 

with the questions surrounding the entries in the WHl l  on the 27th 

June 1985 and the dates immediately prior and subsequent thereto. 
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Ad para2raph 17 : 

(There is another example of Mr. KONI stating facts of which he is 

not sure. In the last sentence in paragraph 17 of his affidavit he 

states that the security policeman would disguise himself as · a P'ost 

Office worker and go to place taps in the telephones. 

It is clear from his evidence given in the Record p. 3226 that all he 

knew was that the security policeman would leave the offices and 

then come back and say that the lltap" was working. He did not 

know what exactly had been done.) 

WHll : 

In paragraph 15 of his affidavit Mr. KONI states that the book in 

which the transcriptions are · made from the taped telephone · 

recordings is known as a WHl 1 .  

Exhibit G 1 0  before the court is an extract from the book an d  most 

of it was in his handwriting. 

Compare with this his · evidence in . chief, Record, p. · 3206 . where he 

stated that he · referred in his ·affidavit • to notes he had made of the 

transcriptions of · some of the telephone calls and that he had an 

opportunity of looking through the documents. This must 

obviously have been prior to the making of his affidavit. 
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His evidence set out in paragraphs 33. 34 and 35 can only be 

described as a pack of lies. 

He repeated his evidence in chief that he listened to the telephone 

call and that he then took the summary to Major Winter. 

Record.· p. 3207. 

He confirms that there was a book called WHl l .  

Record, p. 3208� 

He confirms in his evidence that he transcribed the conversation 

with Swartz in WHl l  : Record, p. 3208 . 

. He confirms this again . 

See Record p. 3294. 

On p. 3291 ' he repeatedly reiterated that the entry was in WHl l ,  

· and that he took the book, WHl l  to Major Winter. · This fact 

namely of taking the book through to Major Winter is contradicted 

by him in his further evidence. 

Record, p. 33 1 9. 

A reading of his evidence from the . Record p. · 3297 to · 33 1 9  shows 

beyond any dou�t that Mr. KON! is an untruthful and totally 

unreliable witness. His evidence in this regard commenced with 

him listening to the tape, m.aking the transcription . in WHl 1 and 

talcing it through to Major Winter. See affidavit para. 35 · Record p .  

3207. 
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Regarding the transcription in WHl l  see Record p. 3290 and 329 1 .  

After it . was shown to him that his evidence was false, h e  then 

adjusted his evidence to say that he transcribed; the conversation on 

a piece of paper and not in WHl l .  

See Record p. 3297 and 3298. 

In this regard he refers to other entries that were made on paper, 

see p. · 3300 

On p. 3301 he states that he could have made a mistake and that he 
. . 

could · have forgotten what · had happened. He then deviated further 

when . confronted with . the fact- that he would not have transcribed 

the full conversation on a piece of paper, stating that he · only made 

an entry that could be referred to as a "nota" . 

See Record, p. 3302. 

On this page he stated that he did not - listen to the tape again but 

further on, on p. 3307 he states that he could have listened to the 

tape and then lower dow� on the page on 3307 he once · again was 

sure that he did listen to the tape. When he was · confronted with 

the fact that he did not say that he wrote a note but that he made a 

transcFiption, he s�ied that he wasn ' t  aware of the difference 

between a transcription and a note. 

See p. · 3302, 3303 .  
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His evidence regarding the making.of a note is quite fascinating: 

"So u sou net 'n nota geskryf het vir Majoor Winter, is dit 
korrek? - Dit is reg ". 

Record, p. 3302. 

"Nou meneer u se nou-0p. die getuienis nou dat u het 'n nota 
vir Majoor Winter geskryf tot die · effek dat Mnr. Goniwe 
Port Elizabeth toe sou kom, is dit reg? - Dit is reg ". 

" . . . . Meneer, u se nie 'Ek het 'n nota aan · Mnr. Winter 
geskry.f nie, u se 'Ek het die gesprek met mnr. Swans 
getranskribeer'. - Ek het nie besef, U Edele, dat daar 'n 
versldl is tussen die een kant die maak van 'n nota en aan 
die ander kant ·die transkripsie nie. 
"Ja. Wat u mee saamstem is u het nie die gesprek 
getranskribeer nie. · Dit is verkeerd ne ? - Ek het die gesprek 
op 'n stifkkie papier getranskribeer. 
"Nee, meneer, u het 'n nota geskryf op 'n stukkie papier. U 
het nie die gesprek getranskribeer nie - Ek het nou-nou gese 
dat na my mening is daar nie 'n verskil tussen die maak van 
'n nota en die maak van 'n transkripsie ". 

"Goed, ·ek sien. Is dit u antwoord? U was net 'n bietjie 
verkeerd met u ; �voordgebruik, u het gedink transkripsie van 
'n gesprek bedoel .ook die maak van 'n nota, is dit so ? - Dit · 
is reg ". 
Record, pp. 3302 and 3303 . 

"As ons kyl_c na die inskrywing van die 24ste van die sesde, 
op die tiende lyn., 'I won 't be there on Wednesday, maybe a 
day thereafter', so staan daar geskryf en daardie 'the day 
thereafter' venrys na dfe 2iste 'Majoor sien� insk1ywing 
gedateer dit en dat, '. Miskien ek het op daardie stuk papier 
geskryf 'Majoor sien my inskrywing op so en so 'n datum '. " 
Record, p. 3306. 
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HGoed. u verduideliking bly u het 'n nota geskryf en° u het 
reeds ook netnou gese as ek reg onthou, . u het . nie weer na 
die band self, u het nie self na die band geluister nie. - Dit 
kan wees dat ek 'n nota gesk,yf het. Wat ·ek gese het ek 
gewoonlik doen. _ 
Ja, maar ek se mos, is u getuienis dat u het nie u gesprek 
getranskribeer· nie, u het net 'n nota aan Maj. Winter 
geskryj? Dit se u mos nou. - Ekhet gese dat dit moontlik is. 
O! ls u nie seker nie ? - Ek is glad nie seker daarvan ' nie 
maaf dit kan wees dat ek dit gedoen het. 
Ek wil net, om net om regverdig teenoor u te wees, se u nou 
u is nie seker of u 'n nota vir Maj. Winter geskryf het nie? -
U Edele, die vraag was nie dit nie, die vraag lvas gewees of 

· ek sekeris of nie, dat ek geluister het na band. H 

(In fact, this was not the question at all). 

Record. pp. 3306, 3307. 

n Ek het gese Msoki he( die insk,ywing gemaak, ek 
persoonlik het op 'n stuk papier gesk1yf en daardie nota 
oorhandig. Ek vra u Edele dat ons die woord 'not0; ' nie 
gebruik nie want ek weet nie wat dit beteken nie. Die 
transkripsie wat ek gemaak het op die 2 7ste het verwysing 
na wat ek gedoen het_ ofmy 'comment ' van die 24ste ". 

" . . . . .  Die Eng else taal wanneer dit verwys na 'note ' beteken 
bale dinge en in die Wet, die woord 'note ' kan beteken iets 
anders as wat ek aan dink. Daardie .transkripsie het ek op 
'n stuk papier gemaak en ek praat die waarheid as ek so Se. 
Dit is nou · my antwoord op die stelling dat ek nie die 
waarheid praat nie H. 
Record,· p. · 33 1 5. 
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· " . . . .  Sien u daardie nota wat u daar gemaak het aan Maj. 
Winter? - Ek sien dit. 

"So u weet dit is 'n nota? - Die kommentaar wat daaronder 
lyk. 
" . . . . . Dit is 'n nota wat u gemaak het aan Maj. Winter - Ons 
het vernrys na die as 'n kommentaar nie as 'n nota nie. 
"Maar u het so pas gese dit is 'n nota wat u aan Maj. 
Winter gemaak het. - In die sin wat nou aan my gestel is 
moet dit wees dat dit 'n notq. genoem kan word. Ek het gese 
dat dit die kommentaar is. 
Mnr. Koni, dit is in elk geval nie 'n transkripsie nie. -
Wat hier staan, vemys u na die woord Majoor, na die einde 
toe, is kommentaar. 'n Transkripsie is een wat net bokant 
dit is. 

" . . . . .  Al is die · boek daar het ek 'n nota gemaak of 'n 
inskrywing gemaak op 'n stuk papier en dit gevat na Maj. 
Winter". 
Record, pp. 33 16  and 33 17.  

On p. 33 1 5  he states that he did not know what "nota" meant .  This is  

clearly false. See p.  33 16  from .which i t  is  clear that he knew exactly what a 

transcription was and what a note was. Further on p. 3303 lines 8 - 1 0  he 

states that there is  no difference between the making of a note and a 

transcription .  In this regard reference is once again _made to p. J3 1 6. 

On being cornered with all this false evidence, he at one · stage reverted to 

saying that the short entry · referred to in paragraph 35 of his affidavit was 

actually the one mad� in Exhibit G lO p. 232. This entry, however, refers 

to the 24th June 1985 and not the 27th June 1985 and this  explanation is 

patently false. 

See Record, p. 3304. 

I 
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His evidence on this page 3304, lines 25, 26 and 27 is clearly false, namely 

that he made the entry, or made the statement in his affidavit prior to him 

having seen the transcription. 

See in this regard Record, p. 3206. 

Furthermore, after he had seen the entries, he confirmed his affidavit on 

. oath when giving evidence and he was . once again asked at the 

commencement of cross-examination whether he confirmed his evidence. 

Record, p. 322 1 .  

On p. 3306 he states that it i s  possible that h e  wrote a note on a piece of 

paper but he was1 �ot sure. 

\ 

See p. 3306 lines 22, 2 3, 26 & 27. 

He · has now reached .the point · where he . is not even sure if he did make a 

note or _ not. _ He immediately . contradict �t, however, saying the question 

related to the listening pf the tape. 

Record, p. 3307. 
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On p. · 33 14 he once again reverts to the feeble explanation that he was not 

aware of the difference between a transcription and a note on a piece of 

paper. This is in direct contradiction to his evidence that he was not aware 

of . the · meaning of a note and his · evidence referred to above . where · i.t was 

clear that he was exactly aware of the difference between a . · note and a 

transcription. On p. 33 1 5  he once again states that he wasn' t  aware as to 

what the meaning of a note was, but in this regard reference has already 

been made to the contents of page 3316. 

On page 3310 he once again repeated nwat belangrik is, is dat wat hulle oor 

gepraat het is net soos ek dit neergeskryf het n. 

This is clearly not the making· of a "note" or a "comment" , but constitutes a 

transcription - something he said he did not do! 

Record, pp. 3303, 3304, lines 1 8-27. ' , ,  

It is clear Jrom the above that Sgt. KONI' s  evidence is totally unreliable and 

at times completely untruthful. No weight can therefore be given to his 

evidence as to what occurred on the 27th as well as to the subsequent 

happenings on the 28th. This will , however, be dealt with in detail later on. 

On p. 3319 he states that he only took the piece of paper through to Major 

.winter. This is contrary to his earlier evidence given on page 3290 and 

3291 , namely that he took WHll through to Major Winter. 
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His evidence in paragraph 36, n.amely that Winter, Hough and Labuschagne 

left Cradock immediately after Winter' s  phone call, is also . unreliable. He 

conceded in his cross-examination, Record p. 33 19,  that he was not aware 

as to whether they left ·Cradock or not. He merely assumed that that was the 

position because . they did not return to the . office. This is just a further 

pointer to the unreliability of statements madeby him under oath. 

3.1.11 Para�raph 40 : 

The statement in this . paragraph is further indicative of the untruthful 

attempts by, Mr. KONI to mislead this Honourable Court. He states in this 
�- . J • . • 

paragraph that Winter was "unusually anxious" . The reasons given for him 
l 

saying that Winter was "unusually . anxious" were . because Wint�r wanted 

Msoki and him to stay on duty and he ordered that at any particular time at 

least one of them should be listening to the telephone . He further states 

"Usually we Would both leave the machines for teatimes and mealtiines " . 

. Affidavit F34 para. 40; 

See also: Record, p. 3289. 

This is in direct contradiction to his evidence given in chief regarding the 

· changes that were ordered by Winter namely that the morning time was 

changed and t�at the instructions were that there should always be someone 

at the . office to watch the telephone and the electronic device. 

See in thi� regard Record, p. 3203 and 3204. 
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These changes were effected according to Mr. KONI at the end of May or 

beginning of June 1985. 

Record p. -3202. 

If his evidence in chief is to be accepted, then on the 28th June 1985 the 

instructions that both should not leave the machines for · teatimes and 

mealtimes but · that there should always be somebody present were not new 

instructions and therefore not out of the ordinary. The statement in the last 

sentence of paragraph 40 of his affidavit can therefore not be true. 

See also his evidence in cross-examination, Record, p. 3288 and 3289. 

His evidence on top of p. 3289 is once again in direct contradiction to his 

earlier evidence given under oath as appears on pp. 3202 and 3203 . 

3.1.12 Ad para�raph 41 : 

The contents of this paragraph are also contrary to what was put to Major 

Winter by Counsel for the families. 

See Record, p. 682 line 20. 

3.1.13 Ad paragraph 42 : 

In this paragraph he states · that he made . a · transcript of the · telephonic 

conversation between Makaula and Mrs. Goniwe. In cross-examination he 

stated that this transcript was made in WHl l . 

. Record, p. 3296. 
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Later on he stated that he could no longer say whether it was made in WHl 1 .  

See Record p. 3334. 

This was ·atter it was pointed out to him that his evidence in paras. 33 , 34 and 35 

was false. There is in fact no such entry· in WHl l .  

Furthermore, he testifies in this paragraph to a call received by him from W /0 Els 

who told him that the vehicle had been found. (Record p 32 10 where KONI 

stated that he thought . that · he received this call from Els before lunchtime) . In 

paragraph 43 he states that he reported this conversation to Major. Wiriter. Major 

Winter left his office and came back an hour later and. told him that "AZAPO · het 

hulle gekry" . This evidence of Mr. KONI is patently untrue. 

KONI's evidence was that he left ·on Friday, 28 June 1985 at 4 o 'clock to go 

home and came back at7 o 'clock to listen to the disco meeting. 

Record, p. 333 1 lines 21  - 23 . 

The burnt out vehicle was only · found on the 28th June 1985 at approximately 

16h00. (A13) .  W/0 Els was only taken to the site at 16h20. (Al6) .  The motor 

vehicle was therefore found by Els only after KONI, on his own evidence, had 

gone home. It was therefore impossible . for W/0 Els to have ·phoned KONI 

before 4 p.m .  and he would not have found KONI at the office after 4 p.m .  and 

before 7 p .m.  This whole picture of KON! created whilst te_stifying about the 

call and Winter' s alleged reaction, is t�erefore also untruthful. 
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3.1.14 Ad paragraph 59 : 
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It is also highly unlikely that Winter would have voiced security branch' s  

opposition to the reinstatement of Mr. Goniwe. In this regard the evidence 

of Mr. Vermaak is important, namely to the effect that the security police in 

Cradock supported the reappointment of Mr. Goniwe. See Record p. 427, 

432, 452, 453, 463 as well as Vol 2, para. 2, pp. 80 an_d 83. 

3.1.15 It is respectfully submitted that on · the probabilities the phone call from Mr. 

Swarts to Mr. Goniwe was not made at 5 .30 in the morning but probably at 

, about 9.30. In this regard WHl 1 (A29) reflects that it was half past five 

when Mr. Goniwe phoned Swarts. It must be borne in mind that this was in 

the middle of winter and probably during school holidays. Cf. J�A. 

Vermaak, p. 496 to the effect that black schools normally closed the second 

week of June and reopened after the first week in July. There was no reason 

for Mr. Goniwe to get up at 5 .30 in the morning and phone Swarts so �ly . .  

(Sunrise at Port Elizabeth on the 27th June 1985 was at 7h23 . This is 

according to the tables issued by · the SA A.stronomical Observatorium: See 

Section 229 Criminal Procedure Act). 

Furthermore, KONI has testified that Mr. Msoki made many · mistakes arid that Mr. 

Goniwe normally spoke very quickly over the phone. 

See Record, p. 3280. lines 21 - 28 and Record, p. 3292, lines 27 - 29. 
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According · to ·Mr. Swarts (AlO) Mr. Goniwe phoned him at approximately 10 

o 'clock that morning. The half past five could have been mistaken for half past nine. 

Mrs. Goniwe (Al) stated that Mr. Goniwe phoned the UDF offices at approximately 

_ 8 o 'clock that morning to inform them that he was on his way to PE and that he left 

Cradock at approximately 10 o 'clock that morning. Mrs. Mkonto (A79) confirms 

this. 

It should further be noted that Mr. Goniwe' s vehicle was seen at Somerset East and 

Cookhouse between 12 o 'clock and 13h00. (Al ,  A3 and A 7). The distance between 

these two towns and Cradock fits in with a time of ten o 'clock when Mr. Goniwe 

probably left Cradock. According to a note on G9, p. 9 ,  there was also a newspaper 

report on the 29th June 1985 to the effect that Mrs. Goniwe alleged that Mr. Goniwe 

left Cradock at 10h00 on the 27th June 1985 . The suggestion on p. 3208 of the 

Record namely that Major Winter spoke about "10  o 'clock and left Cradock at 7. 15 

for Port Elizabeth and that Winter would have been in Port Elizabeth round about 10 
.. 

o 'clock; can therefore not stand in the light of what is set out above. The distance 

from Cradock to Port Elizabeth is given by Mr. KONI as about 200 and some odd 

kilometers. P. 3208. · 

It is therefore respectfully submitted that th� telephone call from Mr. Goniwe to Mr. 

Swarts was probably made round about 9 .30 on the morning of the 27th and not at 

5 .30 as WHl l  reflects. 

t 
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4. 

THE QUESTION OF THE CONTINUOUS OBSERVATION OR 

MONITORING OF THE DECEASED: 

4. 1 · It is firstly submitted that Mr. KONI ' s  evidence must be rejected in tote 

including also on the question of his allegations regarding the continuous 

observation or monitoring of Mr. Ooniwe and· the others. 

4 .2 In paragraphs 22 and 23 of his affidavit, Mr. KONI states that "if Goniwe 

went somewhere an infonner or :handler who saw this would !J:Y_ to follow 

him at a distance ". , This indicates or suggests that there could be occasions 

where the . handlers or . informers did not see Mr. Goniwe going _ somewhere 

and that they would not always be able to follow .  him at a distance. 

·However, if the intention is to say that he was continuously under 

observation, we submit with respect that this is highly improbable and this 

suggestion should be rejected. 
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4 .  3 KONI' s statement in his evidence in chief on page 3 19 1  is significant, 

namely ''firstly the handlers or fieldworker would report whether the 

fieldworker or the handlers followed him or ha4 seen hinr or- what the . 

informer had told this .fieldworker or handlers what he has told him about 

Mr. Goniwe ". This does · not indicate a continuous ·supervision. 

Furthermore, on p. 3 1 92 he was asked:· " . . . . .  How was Goniwe monitored, 

in what ways was he monitored? Answer: "He was monitored by way of 

informers. The handlers or the fieldworkers and this was done by means of 

telephone taps and the huggings in · the house. 11 

It is common cause that Mr. Goniwe was monitored by way of telephone 

taps in the house and at one stage prior to Major Winter, there · was also a 

"tamatie 11 
· (bugging device} in· working order in · the .  house. 
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4.4 His explanation on page 32 1 3  as to how this following would have been 

done is ludicrous. He even went so far as to say in reply to a question from 
' ' 

His Lordship at the foot of page 3214 over to 3215 :  "Would it go from 

police station to police station or would you have cars changing over in the 

middle of nowhere where there is no police station or town? Answer: · "That 

will - take place, My Lord, any where along the road and not necessarily at 

police stations. " This is clearly nonsense. The untruthfulness ,of this 

evidence is also · shown by his reply to a question by His Lordship, the 

presiding Judge, whether he didn ' t  try to find out which vehicle had the 

vehicle of the deceased under the constant observation at a time when the 

vehicle was stopped or; attacked. The · question was put at the foot of page 

3215: "Were you not curious to find out which policeman ·was following him 

at the time and to lly and find out from that policeman what happened? 

Answer: "I was not interested in that My Lord because I was doing 

administrative work ". 
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It is submitted that the truth of the matter is that he could not find out 

because no policeman was following Mr. Goniwe at the time that the car 

was stopped or attacked. His evidence on page 3220 is also clearly 

unconvincing, to say the least, namely that all vehicles which had to follow 

this c� must put in reports whether anything happened or not. Once again 

it became clear that he had no kn'owledge as to what he .testified to and that 

he had never taken part in any such observations. 

Record, p� 3220. 

His evidence is once agID:n based on what inferences he drew from entries 

such as "observasiedienste" or ''eie waarneming" .  This is also clear from 

G9, p. 24 and Mr. KONI' s evidence in that regard on page 3247 and 3248 

of the Record. See also page , 49 of G9. He becomes very evasive when 

questioned about details . Pae:e 3249 lines 1 - 10 .  

,, ,. 
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4.5 His evidence is further explained by his reply given at the foot of page 

3252, namely: "As die agtervolging nie gedoen was nie, u Edele, sou daar 

nie, sou mens nie geweet het wat sy doen en late was nie ". 

4 .6  There i s  no evidence except his that the police ever knew exactly what Mr . 

. Goniwe did virtually every minute · of the day, i . e. that there was constant 

surveillance. It is submitted that the police knew of Mr. Goniwe' s  

movements through . informers that attended meetings, .  telephone tapping and 

intercepting of post. 

4. 7 On p. 3255 he states that his evidence regarding the constant surveillance of 

Mr. Goniwe was as reliable as his other evidence given. If that is so, then 

caedit auestio. 
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4. 8 , An important point under this heading is the fact that Mr. Goniwe' s  vehicle 

was seen on the 27th June 1985 at Cookhouse. , According to Co,nstable 

Oosthuizen (A 7) he noticed the motor vehicle whilst he was driving in his 

patrol van. It is clear that this was not a constant or clandestine surveillance 

but it was a chance meeting or a chance observation by Constable 

Oosthuizen. 

4 .9  Regarding the phone call of  the 24th June 1985 in G�O  p .  232 , i t  i s  possible 

that this entry was only made on the morning of the 25th June. 

See Record p. 3324 and 3325. 

From this book it appears as if Major Winter was not there on the 25th as he 

did not sign the entries on that day. It is important to remember that Mr. 

KONI stated that when an entry was acted upon, there was normally a note 

made in the margin. 

Record p. 3283 . 
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See also the evidence of Mr. KONI on p. 3327 of the Record where he 

states �hat "Dit beteken dat die wat hy voor geteken het was die oggend .. van 

die 27ste neergeskryf''. This __ relates to calls made on the 26th. 

See also Record p. 3328.  

It is a strong possibility , furthermore, that the entry of the 27th , namely the 

telephone call from Mathew Goniwe to Derek Swarts was only placed 

before Winter later on on the 27th and only after the entry of the call to 

· Barry du Toit was made in WHl 1. 

See Record p. 3328 .  

In this instance it i s  also important to note that Mr. KONI states that he 

foll�wed the normal routine on the 27th , namely to sit down and write a 

note on a loose piece of paper and not' to take the book to Major Winter 

because it was so urgent. If !.he normal routine was followed, then it is not 

improbable that the book was only placed before Winter after the entry of 

the Barry du Toit call was made. This once again puts a lie to the evidence 

of Mr. KONI. 
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4. 10 It should be noted that Mr. KONI said that he could not deny that there were 

no informers in Cradock who had motor vehicles. The whole Security 

branch in Cradock only had five motor vehicles. 

Record, p. 3244. 

In regard to the continuous surveillance he also sidestepped questions .  See 

Record, p. 3245 over to 3246. 

4 . 1 1  It is furthermore clear that he formed the impression ,  (if he in fact did form 

such an impression) regarding the continuous surveillance from entries in the 

nature of those contained in SAP67 and G9 pa�e 24 (Record p. 3247) and 

G9 p. 49 {Record p. 3248). See also his evasiveness on page 3249 . See 

also his meaningless replies in this regard on p. 3253 of the Record . 

It is therefore submitted that also in this regard no weight can be attached to 

. the evidence of Mr. KONI. 
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4. 12  Major Winter was adamant that there was no  continuous following of  Mr. 

Goniwe. 

Winter : Record, p. 6 12/3. 6 14, 642, 855. 

4 . 1 3  In regard to Col. Snyman ' s evidence, the following i s  submitted: 

4 . 14  Col . Roelofse : The police qid not have the capability to monitor a person 

for days on end. 

Record . up. 1837, 1 854/5; 1859 - 1 864; 1 865 - 1 868. 

P. 1 9 1 3 .  

Roelofs� was an impressive witness . He was not even recalled for further 

cross-examination. 

4 . 15 F30 Col . J. C. Scheepers : Goniwe was not specifically monitored in Port 

Elizabeth. 
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5. 

,ALLEGED ROADBLOCK ON THE 27TH JUNE 1985 : 

5.1 It is noted from the various Heads of Argument filed to date that no one is 

submitting that there was indeed an organised roadblock on the 27th June 

1985 as testified to by Mrs. Butters and Mr. Vusani. We will therefore not 

deal with their evidence in detail , but merely submit that both · these 

witnesses are af best making a bona fide mistake when they say that there 

was a roadblock on the 27th June 1985. It should also be noted that the 

first affidavit was made to the police only on the 15th May 1992, almost 

seven years after the incident. 

Vol. 3, p. 93; p. 3 1 3. 

Record, p. 3 146. 

5.2 There · is also a contradiction between Mrs. Butters ' evidence and that of 

Vusani as to what happened .at the roadblock that morning .  

Compare Record , p .  3 1 3 1  with Vusani ' s  evidence; p .  3 1 85 to the effect that 

she spoke to the police at the roadblock, whereas she testified that she was 

busy with correspondence and she could not remember whether there was a 

roadblock in the morning. 
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5.3 She was also not a satisfactory witness in regard to the fact that she testified 

that she heard for the first time in court that the police denied that there had 

been a roadblock on the 27th June 1985. 

Record, p. 3137, 3138. 

This prompted the Deputy Attorney-General to inform the court that he did 

cover W/0 Els ' s statement (F23) with her during consultation. 

Record, p. 3 138 . .  

Only thereafter was she prepared to concede that she may be mistaken. 

Pp. 3 1 39, 3 140 . . 

5.4 See also the affidavits of Col . De Beer and Col. Grabler, as wen as Exhibit 

F23 and the affidavit of W/0 El s. 



CB 10627 : 
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6. 

6.1 See . Vol . 3, p. 122 and the affidavit of Col . Jonker to the effect that the 

Security Police were based in Sanlam Building, Strand Street, Port Elizabeth 

until March 1985. 

6.2 It appears . that a Mr� Mzima purchased a Chev motor . vehicle with 

registration number CB 10627 during 1980/ 1 in Port Elizabeth. 

(See A63) . 

6.3 This vehicle was scrapped on the 19th January 1984 after an a�cident on the 

29th October 1983 . 

See A26: A63: A66 and A73 . 

6.4 The tickets and other documents relating to this are also contained in A68. 

6.5 According to Col. Jonker there was no police vehicle . issued with 

registration number CB 10627. 

. 
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6.6 According · to Col. Snyman the Security Police had their own parking area 

where they could park and it was therefore not necessary for them to park in 

the . street. 

See Record, p. I 068. 

See aksi Scheepers, F30, para. 6. 

6. 7 It should be noted that not only the Security Police make use of false 

number plates , but also the Army, National Intelligence, as . well as Mr. 

Goniwe used false number plates. 

See the affidavit of Brig. Roeland F3 1 as weUas Van der Sandt F 19. 

6.8 Not only the security police was stationed in Strand Street at the relevant 

time. 

6.9 In regard to the false number used by Mr. · Goniwe, see F31 as well as the 

affidavit of Mr. Gideon de Kl erk Botha, F33. 
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6.10 It is clear from the above that the tickets were - issued for a Datsun motor 

vehicle on the 4th , 5th and 7th July 1984. The _vehicle was parked at two 

identified parking meters in Strand Street and· once in Victoria Quay, the 

exact place _ being unknown. According to the documentation (A:68) Mr. 

Mzima made representations in respect of one of the tickets on the basis that 

his car had been scrapped on the · 19th January 1984. The ticket was 

accordingly withdrawn on the 1 1th June 1985 by the Senior Public 

Prosecutor. Two other tickets were also withdrawn on the same day and 

this was presumably done in the light of Mr. Mzima's representations. 

6.11 A further seven tickets were issued for a Ford sedan Cortina motor vehicle 

during the period 8 August 1983 to 26 August 1983. These tickets were for 

expired - parking meters in Strand Street. The tickets have - since been 

destroyed with the result that the exactly location of each parking meter 

involved cannot _ be established. ·  Mr. Mzima' s  car would at that time still 

have been in use. One ticket was withdrawn by the Senior Public 

Prosecutor on �he 16th August 1983 ; five were withdrawn on the 1 st 

September 1983 and one was withdrawn on the 7th October 1983 . It is 

unknown whether these withdrawals occurred as a .  result of representations 

by Mr. Mzima or anybody else - all documents have since been destroyed. 
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6.12 It . is therefore respectfully submitted that to allege that the police had 

anything to. do with the use of the relevant number plate, is based solely on 

speculation and conjecture and there is no evidence to this effect whatsoever. 

Cf. : S vn!tsweni 1985(1) SA 590 A at 593 E-I. 

7. 

AD THE ARGUMENT PRESENTED BY THE FAMILIES OF THE 

DECEASED IN SO FAR AS IT RELATES TO THE SOUTH AFRICAN 

POLICE : 

7.1 Ad paragra�h 3. 2 : 

7.2 

There is no evidence, alternatively no reliable evidence whatsoever linking 

Col. Winter and . Col. Snyman lo any conspiracy or incitement to kiH the 

deceased. 

Ad paragraph 23 . 8 : 

As was submitted earlier, no weight can be attached to the evidence of Mr. 

KONI. 

.. 

.. 



7.3 

7.4 

7.5 
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Ad paragraph 25 .4 : 

Winter' s evidence is supported by the evidence of Mr. Vermaak to the effect 

that the security forces in Cradock supported the policy of reappointment of 

Mr. Gohiwe. 

See Vol . _2, pp. 80 - 83, para. 2; 

Record, p. 427, 432, 452, 453 and 463 . 

Ad paragraph 25 . 5 : 

Once agai� KONI' s evidence should not be accepted. 

Ad paragraph 26 : 

As was submitted, · Sgt. KONI was · a totally unr�liable and untruthful witness 

and no evidence of his should be accepted. On the specific question of the 

intensification of the monitoring he has given contradictory evidence. 

see·Record, Vol . 17, pp. 3203/4 compared with e.g. p. 3289. 
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7.6 

7.7 
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Col. Winter' s  evidence was to the effect that it was impossible to monitor 

Mr . .  Goniwe twenty-four hours per day. His evidence is credible on this 

point. 

See Record, p. 612 as well as p. 855. 
. . 

See also Record.· p. 6 1 4  to the effect that nobody ever followed Mr. Goniwe 

from Cradock to Port Elizabeth . 

See also Record, p. 642. 

Cf. also Scheepers, F30 .  

In re&ard to  the fact that Col. Winter cannot specifically remember his 

actions on the specific day, this is to his cre4it. If the. execution was a 

carefully planned one by the South African Police, or in which the South 

African Police and Winter more specifically played a role, one would · have 

expected him to have created an alibi for . himself. 

Ad paragraph 32 

The affidavit of Brig . Roeland shows exactly how Mr. Goniwe was 

monitored. This was by way of informers who report�d ex post facto to the 

fact that Mr. Goniwe had attended a meeting, etc. 
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See also F3 1 ,  the affidavit of Brig. Roeland. 

In that sense the police were aware of some of his movements. 

7 .8 Ad paragraph 33 ·. : 

7.9 

It is c�ear that Col . Du Plessis testified in general and could give no specific 

evidence as to what had occurred during the period relevant to this inquest. 

See also Du Plessis in cross examination , Record. p. 2430/ 1 .  

Ad paragraph 35 : 

Reference has already been made to KONI's  contradictory evidence in this 

regard. 
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Goniwe was monitored in Port Elizabeth in the general sense, namely of 

informers who, if he attended a meeting and if an informer was present at 

the meeting would have reported thereon afterwards .  There is no ·evidence 

to the contrary and it was not the gist of · Snyman ' s  evidence that Mr. 

Goniwe would have been followed twenty four hours a day and also in Port 

Elizabeth . 

See also Du Plessis. pp. 2430/ 1 . 

7 .11 Ad paragraph 39. 2 : 

Van der Westhuizen ' s  evidence is in general and not specifically related to 

. the period of time. Both Van der Westhuizen and Du Plessis clearly had no 

specific knowledge as to the manner in which Goniwe was monitored. 

7.12 Ad paragraph 39.4 : 

This concession by Winter cannot assist the families. It is obvious that there 

must have been other people who knew that Mr. Goniwe came to Port 

Elizabeth on this specific day. 

Cf. Van der Westhuizen : Record, p. 3004. 
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7.14 

Ad paragraph 40 : 
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Mr. KONI's evidence regarding the day ofthe -28th is totally unreliable as 

has been shown above. No weight should therefore be attached . to his 

evidence. ·  In fact, the evidence that Major Winter came back every five to 

ten minutes . to enquire about what they had heard, _ is contrary to what was 

put to Major Winter on behalf of the families. 

See Record, p. (/bl.. . 

Furthermore, the fact that . Winter could not deny it shows his truthfulness. 

This,; however, does not mean that KONl' s evidence must be accepted 

merely because of the fact that that evidenceis uncontradicted. 

See Minister of Justice vs Seametso 1 963{3) p. 530 SALR A at 534 G-H. 

Ad paragraph 45 .8 :  

There is - no evidential basis fo(the statement that the investigation into the 

PETCO three' s  disappearance was pursued with a lack of enthusiasm and 

. professionalism. 

It is contested that the police monitored Mr. Goniwe so closely that his 

disappearance could only have taken place with their knowledge and/or 

connivance. This is in dispute and there is no acceptable evidence before 

this Honourable Court to show that this is the position. 
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7.16 

Ad paragraph 45 . 9 : 
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The fact that Winter had access to the investigating diary does not mean that 

there was anything sinister regarding it. In fact, Winter preserved this 

document and kept it in the Goniwe files at Cradock who are all intact and · 

. are in the possession of the Deputy Attorney-General. This clearly points to 

an innocent possession of the facts by Winter and is directly contrary to the 

inference sought to be drawn by the legal representatives of the families. 

To state that W/0 Els was -a very junior policeman is also not correct and 

there is no factual basis for it. There is no Jactual basis for the statement 

that W /0 Els was subject to the orders · of Major Winter. In his 

investigations W/0 Els was not subject to the orders of Major Winter. 

The Motherwell investigation is by agreement not d�t with in this inquest 

and we therefore refrain from co·mmenting on the . reference thereto. 

Ad paragraph 46. 12  : 

Col .  Du Plessis could not confirm th_at security policemen were . present 

when the death of people were discussed. 

See Col . Du Plessis, Record, p. 2438/9 . 

There is therefore no evidence to the fact that Brig. Van der Merwe was 

present when- these aspects were discussed. 

-_, 
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7.18 

7.19 

Ad paragraph 57 : 
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Winter i s evidence as to the reason for him ·obtaining the evidence makes 

sense. If he had any ulterior motive Winter would not have placed this on 

file and kept the file to date. 

Ad paragraphs 58 and 59 : 

As stated repeatedly, no value should be attached to the evidence of Mr. 

KONI. As pointed out above, the fact that Mr. Winter could not remember 

spedfically where he was on that day, points to his innocence. If he was a 

party to a carefully and well planned murder, he would have made ce�n 

that he had an alibi. 
) 

Ad paragraphs 60 - 64 : 

We supmit with respect that Winter was a good witness. He testified to 

matters which occurred some eight years ago and Ins evidence was not that · 

of a person who was guilty to a crime of this nature. 

Cf. e.g. his evidence o� Record p. 670. 
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Ad paragraph 65 

It is denied that Winter was not a credible witness. He was not evasive. His 

· evidence .does not reflect .on . his truthfulness or not, but shows that he was 

testifying to events which occurred many years ago.  The reference to 

Annexure "BIi , the Memorandum of the Commissioner of the SAP, Bundle 

2, p. 105 ,  is ill-founded. It is clear from a reading o pp. 628 and 629 that 

· Major Winter referred to the contents or the facts contained in the 

document, and. not document B himself. The memorandum that he testified 

about later · on was not-Annexure "B" but was another memorandum that he 

testified about. 

See Record, . pp. 629/30. 

See Record, p. 834 lines 4-5 . 
p q ·�L, - '1 �, 

This reference is therefore misleading and ill-founded . The most important 

fact is that the Cradock files of Goniwe are all intact and in possession of the 

Deputy · Attorney-General. The most important document, namely WHl l ,  

was also preserved. If Winter was a party to ·a well-planned execution of 

the deceased, it is highly improbable thathe would have kept this potentially 

damaging · evidence. 
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7.22 

7.23 

Ad paragraph 66 · : 
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We deny that Winter' s  evidence is contradicted by the monitoring referred 

to in paragraphs 26 to 40 of the Heads of Argument. 

Ad paragraph 68 

Winter testified that his "Koevoet agtergrond" existed of dialogue with 

civilians. 

Record. p. 876. lines 28 - 29. 

This is further confirmed by his appointment to the Peace Committee . .  

Record, p. 842. lines 1 5  - 1 8. 

It is respectfully submitted that the so-called "Koevoet element" which the 

representatives of the family tried to introduce into the inquest, was an 

remain a red herring. 

Ad paragraph 69 

There is nothing sinister about Winter's response that AZAPO was 

responsible for the murders. · Winter' s  concession that he would not repeat 

the theory after what he heard was not correctly made. It is submitted that 

, AZAPO still remains a possibility . .  The making of the concession, however, 

shows Winter' s  innocence. 

See in this regard further para. 7 .38 hereafter. 
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Ad paragraph 70 

It is denied that Major Winter was not a credible witness. The evidence of 

the 28th June 1985 in so far as it relates to the evidence testified to by Mr. 

KON! must be disregarded. Winter' s  acquisition of the investigation diary 

makes sense, and there is nothing sinister in it. There is no evidence that he 

downplayed his obvious knowledge of Goniwe' s movements. He was 

furthermore not evasive, and the fact that he could not reply directly to 

questions merely had to do with the fact that so many years have elapsed. 

The concessions made by him to Counsel for the families point to him being 

a truthful witness. 
l� 

Ad paragraph 7 1  

!t is conceded that Snyman was not a good witness. His evidence, however, 

does not point to him being involved in anything sinister but is merely 

because of the lapse of time and . the fact that he could not remember. He 

· also made concessions thatpoint to his innocence. 

7.26 Ad paragraph 76 : 

Snyman did not say how Goniwe would have been monitored. It is common 

cause that Mr. Goniwe was monitored on the day of his death, namely by 

way of the tapping of his telephone. 
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7.27 . Ad paragraph 77 : 

It is disputed that the murders of Goniwe and the deceased could not have 

been executed without the co-operation . and participation of the security 

branch. There is no factual basis for this and in fact it is nonsense. The 

fact that Snyman was not a good witness does not mea1{ that he was a. party 

to a gruesome murder. It is also not proper tc, say that the security branch 

had the motive to kill Goniwe. There is no such evidence. 

7 .28 Ad paragraph 79 : 

7.29 

See in this regard the cross-examination of Du  Plessis ,  Record, p. 2430 and 

243 1 in regard to the fact as to whether the police' s  knowledge of Goniwe 's  

movements. It is totally in dispute that the police were ·aware of Goniwe' s 

movements .and plan up . to his death. . There is no eviden�e in this regard. 

Ad paragraph 84 : 

All the minutes of the EP JMC are not before the court. It can therefore not 

be accepted that the death of Mr. Goniwe was never discussed at a later 

meeting after the 27th June 1985. 

7.30 Ad paragraph 88: 

As regards the destruction of documents, see the affidavits of Wilkins F lO, 

Meyer Fl  1 and Hattingh F12. 

'· 
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The important point to note is that the Cradock files were _.kept intact . as w�s 

WHl l .  It is inconceivable that if the police destroyed documents in order to 

wipe out any reference linking them with the death · of Goniwe . and the 

others, that the Cradock files would have been kept intact and that WH 1 1  

would have been kept. This, we respectfully submit, is an important pointer 

to the fact that the police are innocent and are not involved. This fact is 

therefore inconsistent with an inference that police were involved. 

Ad paragraph 90 : 

It is denied that the murders were well planned and professionally executed. 

The evidence of Winter is opinion evidence and it is still for the court to 

decide whether that is so. It should be borne in mind that within a few days 

the bodies were not only identified but the vehicle was also found and 

identified. 

See also the evidence of Van der·westhuizen : Record, p. 3005. 

7.32 Ad paragraph 92 .2  : 

There is no . evidence that the number plates · were removed from Goniwe' s 

car and a false number plate was attached after Goniwe and the others were 

attacked. According to W /0 Els it appeared as if both the CAT and the CB 

number plates came from the deceased ' s vehicle. 
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Regarding the parking tickets, see above. As pointed out above, not only 

tile security branch was located in Strand Street, but also . other Government 

offices. As furthermore pointed out above, even Mr. Goniwe travelled with 

false number plates from time to time. 

See the affidavits of Brig. Roeland F3 1 and 

Botha F33 .  

7 .33 · Ad paragraph 94 : 

The attempt to prevent the identification of the four deceased failed 

dismally. We are not quite sure what w7ight should be attached to the 

statement that the killers would have had to be equipped with petrol. 

, Anybody can buy petrol. 

7 .34 Ad paragraph 95 : 

It is not beyond doubt that the gun used was a Gevarm. See the further 

affidavit of Wolmarans dated 14th December 1989 and annexed to F l .  

7 .35 Ad paragraph 96 : 

As the bodies were burned , .  it can never be said that there was no resistance 

from the victims. Any signs of resistance would have . been destroyed by the 

fire. 



7.36 Ad paragraph 98 : 
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It is once agafo denied that Goniwe was so closely monitored by the security 

branch as is submitted on behalf of the families. There is no evidence 

whatsoever to show that Goniwe and the others could not have been killed 

without the co-operation or participation of the · security branch, and this is a 

far-fetched statement. 
� 

7 .37 Ad paragraph 99 : 

7.38 

The fact that witnesses concede · that the only institution with the capability to 

execute the murders were the security forces, does not mean that this · is in 

fact the position. AZAPO was as capable. 

See Van der ·Westhuizen ' s  evidence, Record, p. 3003, 3004, 5 .  

Ad paragraph l 00 : 

As pointed out above, the concession by ·winter was not correctly made. · 

Regarding Van der Westhuizen ' s evidence as · to the capability of AZAPO, 

see his evidence, Record, p. 3004, 3005. 

It is not apparent why it was improbable for AZAPO to have effected the 

killings. The fact that there was no significant AZAPO presence in Cradock 

does not mean anything. In this regard the following is important: 
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Mr. Goniwe was the regional organiser of the UDF. See A l  and 

AlO. 

The three other deceased were also members of the UDF. 

The president of the UDF, Mr. Fazzie, (A8) confirmed that there 

was a battle between AZAPO and the UDF during 1 985. AZAPO 

. attacked many houses of UDF members with petrol . bombs and 

· burned them down. UDF members were also killed or injured. 

(A 84). Mr. Maqina described this as a war between the two · 

factions . 

. P 148 . 

. Mr. Coetzee (A9) a member of the Gelvandale Youth 1Movement 

and a body affiliated to the UDF mentioned that during June 1 985 

the conflict was at its worst between AZAPO and the UDF. 

Members necklaced each other and burned houses down. 
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According to Mr. Coetzee the meeting of the 27th June was at his 

house because Mr. Maqina threatened the UDP after a hand 

grenade exploded outside Maqina' s house. They were · afraid to 

meet at the UDF offices. Fazzie (AS) confirmed the incident with 

Maqina. According to him Maqina and about 15 AZAPO ·members 

stormed into the UDF offices during a meeting and . said that they 

were going to take revenge. Maqina confirms the incident although 

he only mentioned that he had four members with · him and that 

there was no threat. (P 1 42) . 

It is therefore important that the ·UDFF members were afraid of AZAPO . at 

the time of the incident. AZAPO did kill UDF members and AZAPO 

therefore clearly had both the ·capability and the motive for the killings. 

Ad paragraph 103 : 

In so far as this statement relates· to the South African Police, it is disimted. 

7 .40 Ad paragraph 1 04 : 

The statement by Du Plessis is not evidence against the South African Police 

and does not relate to them. Even if AZAPO were involved in the killing, it 

is clear that the killings would have been politically motivated. To say that 

because of the fact that the killings were politically motivated it therefore 

has to be the security forces, is a non-sequitur. 
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7.41 Ad paragraph 105 : 
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These. works have nothing to do with the South African Police. 

7 .42 Ad paragraph · 1 12 : 

This is disputed and we submit with respect that there is no factual basis for 

this far-fetched · statement. 

7 .43 Ad paragraph 1 1 3 : 

It is disputed that the security branch had the motive to kill . Goniwe and 

Calata and Mkhonto. In fact, this supposed, motive is directly contradictory 

to Winter' s  attitude, namely the reappointment of Goniwe. Winter is 
. -

supported that this was his attitude in the evidence of Vermaak ref erred to 

above. The documents of Mccuen, Fraser and the BSB document has 

nothing to do with the SouthAfrican Police. 

7 .44 Ad paragraph 1 14 : 

The evidence of Van der Westhuizen given in the Record, p. 3003, 3004, 

3005 is ignored. It is · conceded by Van der Westhuizen that AZAPO 

probably had the capability to plan and execute the murders. They also had 

the motive. Factually this is clearly the position and no argument can just 

.wish these facts away. 
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7.45 Ad paragraph 1 15 : 
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It is disputed that there is any compelling conclusion that the South African 

Police were involved in · the execution of Goniwe and the others. There is 

no acceptable evidence in this regard. 

7 .46 Ad paragraph 1 1 6 : 

It is respectfully submitted that no finding can be made against any 

individual member of the South African Police, nor against the South 

African or any of its branches. 

8 .  

It is  therefore respectfully submitted that there is no evidence linking the South 

African Police or any individual members thereof to the deaths . of the deceased. 

CHAMBERS 

PORT ELIZABETH 

26 JANUARY 1994 

P J DE BRUYN, S.C. 

J. WESSELS 
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A .  INTRODUCTION 

( 

1 

A1 . In the light - of the fact that new evidence has been 

adduced , - the new points that have been· ra�sed together with 

additional argument and heads by various counsel , 

additional submissions are now filed . 

A2 . We have kept our additional submis sions _to a minimum and 

have not reiter�ted points already adequately addressed in 

the additional heads that have already been received ( i . e .  

for · du Plessis and the families ) .  



B .  VAN RENSBURG ' S  EVIDENCE 

2 

B 1 . As a result of a communication between Van Rensburg and his 
former counsel , his farmer counsel ( SADF c_ounsel } no longer 
represent him and he is represented by Adv . Van· Rooyen , has 
filed a new_ affidavit (Bundle 4 ,  F3 9 }  and has again given 
e�idence (Record , new pages 7 9 2  - 1 04 9 ) . The affidavit of 
A . E .  Vorster (Van Rensburg ' s  former secretary} has now also 
been admitted (�40 ) , furthermore she and Geldenhuys (who 
formerly gave · evidence }  were called after Van Rensburg 
cdmpleted his new evidence . 

B2 . Van Rensburg ' s evidence dif f�rs substantially from his 
former evidence .  The key difference. is that he now submit s  
, that h e  received the Signal on 1 2  June 1 9 8 5  and personally 
introduced elements thereof into the Gelde�huys report on 
1 2  June 1 98 5  and he sent the report to Cape Town on 1 2  June 
1 98 5 . His own additions included paragraphs 40 , - 4 1 and in 
paragraph 3 the words "Oostelike Provinsie GBS het ook ' n  
kort skriftelike inset gelewer " ( Bundle 2 p .  _70 )  . He 
edited , made alterations and the said additions and then 
sent off the report , to Cape Town , after the Commit tee had 
sat and without informing the Committee or its chairman of 
these changes or of the arrival of the Signal . · Geldenhuys 
and other members of the Committee were never shown the 
Signal . 

B2 . 1 .  This  foimer evidence was to the effect that : 

( a }  He only received the Signal ori 1 7  June 1 98 5 . 

Rp 3 0  ( 6  - 1 9 ) . 
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(b )  He was fully satisfied with the Geldenhuys report . It was 
full and complete and even dealt �ith the poss ible 
detention of Goniwe ' s "lui tenante"  (Mbulelo Goniwe & 
Cala.ta ) .  

Rp 8 5 ( 2 0 )  - 8 6 . ( 5 )  

Rp 1 4  6 ( 7 - 1 0 )  , 14 6 ( 2 9 )  - 1 4 7 (3 ) 
Rp 32  ( 20 )  
Also see Rp 1 4 8 ( 3 1 ) - 1 4 9 ( 2 1 ) .  

( c )  Geldenhuys sent his report t o  Cape Town on 1 2  June 1 9 8 5 . 

Rp 2 5 ( 1 5 - 2 7 )  
Rp 2 6  ( 1 7 - 22 ) 

( d )  The reference to a " skriftelike inset " from .  the "Oostelike 
Provinsie GBS"  was probably a reference to the signal of 2 3  
May 1 98 5 . 

Rp 1 3 8 ( 8 - 1 1  ) • 

Rp 1 48 ( 3 1 ) - 1 4 9 ( 2 1 ) .  

{ e )  The Signal added nothing and he was " gebelg" by its  
language . 

Rp 4 7  { 1  1 0 ) , p 4 8  { 1  - 7 ) . 
Bund.le 1 p 1 2 1 & 1 22 (paras 3 - 5 ) . · 

( f )  . He could have des troyed , filed or given the Signal to 
Stemmet . 

Bundle 1 p 1 22 & 1 23 (paras 4 - 7 ) .  
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B3 . The SADF ' s or�ginal heads of argument criticised the former 
evidence of Van Rensburg and argue , inter alia , that the 
Signal was received before 1 7  June 1 98 5  and that element s  
thereof were incorporated in the Geldenhuys report . Van 
Rensburg ' s  new evidence and affidavit resemble . the 
submissions in the SADF ' s  original heads and if accepted 
would be compatible with those submissions . 

SADF original heads , 1 6  - 1 8 , paragraphs 1 8  to 1 8 . 7 .  ( See  
ai�o p 1 9  & 2 0  paras . 1 8 . 8  - 1 8 . 9 . 2 ) . 

B4 . The new direction of Van Rensburg and his 11nuwe 
herinneringe" are _according to him . as a result of his 
realisation . that le Clus was a full-time student in June 
1 98 5  and therefore could not have been the draft er 

B4 . 1 .  

( 
1

1 opste�ler ll) or  sender ( "afsender 1 1
) of the Geldenhuys 

report . · . 

Bundle 4 ,  F 3 9  para . 1 0 . 

Thi s  trigger of Gelderhuys ' new recollections ( "nuwe 
herinneringe" )  does not stand-up to · c lose scrutiny . 
The new - heads for both Du Plessis  & the families have 
dealt  with this in detail . 

( a )  Van Rensburg never i n  his affidavit s  o r  his former evidence 
ascribes any role in respect of the Geldenhuys report ( or 
Committee ) or the Signal to le Clus . In fact Geldenhuys 
and he _ were the key role players . 
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{ b )  Van Rensburg �ew from the begipning . . that he was the key 
figure in respect of the Geldenhuys · "werkkomitee" . He had 
attended the " GVS - aksiekomitee" meeting ( not le Clus ) , he 
had · given the "voorligting" (wi th reference to the 23 May . 
1 98 5  signal and the attitude , as he · put it , of the 
1

1Veiligheidsgemeenskap 1 1
) ,  the reportbacks were to  him each 

day {not le Clus ) , he received the Signal (not le Clus ) . 
His name is also  given for inquiries at  the top of the 
first page of the Geldenhuys report . 

See Bundle 2 ,  p 7 0  ( again no mention of le Clus ) . 

Rp new p .  9 9 8  ( 7  - 2 9 )  
Rp 2� 1 , p .  1 5 1 ( see also R new p 1 00 1  ( 9  -3 1 ) )  

Rp 29  ( 25 - 3 0 )  & Rp 
R new p 9 9 9 { 7 )  - 1 ·000  , ( 4 ) . 

( c )  I f  Van Rensburg thus always believed and knew he was a key 
role player in respect of the Geldenhuys report and signal , 
then he cannot rely on the argument that he had up till  
August 1 9 93 believed it  was le Clus who was the drafter , 
editor , amenber and sender of the report . 

BS . The former evidence of Van Rensburg was clear - there was 
absolutely no need to  change the Geldenhuys ; report .  There  
was no  need to  edit or add to  the report . Now in his  new 
evidence the report required amendment and editing , while 
the Signal which formerly offended him and added nothing , 
became a vital element which had to  be incorporated into 
the report , despite the fact that neither Geldenhuys nor 
his Committee had seen it . It is  submitted that this 
volte-face cannot be accepted . ·  

Old evidence : Rp 8 5 ( 2 0 )  - 86 ( 5 ) , p 1 46 ( 7  - 1 0 ) , p 1 46 ( 2 9 )  

- 1 47 ( 3 ) ,  p 1 4 8 ( 3 1 ) - 1 4 9 ( 1 2 ) . 
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B6 . Van Rensburg has now given several versions of when he 

received the Signal and who saw it , who he gave it to and 

what might have happened to it . His evidence and these 

changes are most unsatisfactory . 

See also SADF original Heads , Du Plessis & Families Heads 

(both orginal and new) . 

I 
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C .  MRS VORSTER ' S  EVIDENCE 

C 1 . We submit that Mrs · Vorster was a credible witness  and that 
her evidence can be t�lied upon , including· those aspects 
which contradict  Van Rensburg . To a large extent she i s  
neutral vis-a-vis the occurrences which form the basis  o f  
this enquiry . There i s  no obvious reason why she should 
give false  evidence to favour any particular version which 
is  being argued _ _  before this Court . Neither was any mot ive 

. to  give false evidence alleged against her in cross­
examin�tion by any of the Counsel .  

C2 . Although Mrs . Vorster did concede the possibility that she 
might have given both the signal and the · report to Van 
Rensburg as 2 open and loose documents , 

C2 . 1 • 

R new p .  1 06 3  ( 5  - 8 ) . 

we submit that the probability of this having in fact 
occurred , is  highly doubtful , especially in view of  
the evidence regarding the handling and dispatch of 
top secret documents .  

Bundle  4 F8 (Wybenga ) 

C3 . Throughout her . evidence Mrs . Vorster was adamant the she 
did not type the Geldenhuys report . 

C3 . 1 . 

Rp 1 05 9  ( 1 3 - 1 4 ) 
1 0 6 3  ( 2 2  - 2 3 ) . 

In view of Van Rens burg � s evidence that he himself 
cannot type on a word processor , and no reason having 
been advanced before this Court . why , on 1 2  June 1 98 5 , 
Van Rensburg would have taken his typing to  anybody 
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other than his personal typ�s� , · we submit that it i s  

highly improbable that the final draft o f  the 

Geldenhuys report was edited and typed at Van 

Rensburg ' s  request (given Mrs . Vorster ' s  denial that 

she · typed it ) . 

C4 . The above submission fits in with Geldenhuys ' initial 

evidence (and even at first during his latest testimony) 

that he had sent the report . 

R .· new . p .  1 0 6 6 ( 2 8 )  - p .  1 0 6 7 ( 1 ) . 



D .  GELDENHUYS ' NEW EVIDENCE 

D 1 . We submit tha t  Geldenhuys was unwilling to  make a complete 
about face and change his  previous evidence : at  the same 
t ime however , he was reluctant to differ from Van 
Rensburg ' s  new version . This forced him t o  give evidence 
which in some instances , simply cannot survive scrutiny . 

D2 . The following e�amples illustrate the point : 

D2 . 1 . Geldenhuys agreed readily that Van Rensburg would not 
have the authority to change the · essence of their 
report , without re_ferring back to the Commit tee .. 

D2 . 2 .  

D2 . 3 .  

D2 . 3 .  1 . 

R n  p 1 06 9  ( 1 4  - 2 7 )  

He also agreed that the Committee itself should j udge 
what the · essence of its  report . was . 

R n  p 1 1 2 5 ( 4  - 6 )  
1 1 2 5 ( 1 0 - 23 ) . 

·Despite this Geldenhuys flatly maintains that Van 
Rensburg could add to the report ,  from document s  which 
were not be.fore the Cornrni t tee . 

R n  p 1 1 3 5 ( 3  - ·1 3 ) . 

He clearly fails to appreciate that in so doing , 
without referring back · to the Committee , Van 
Rensburg added to the essence of the report ( and 
changed it ) and Van Rensburg denied the Commit tee 
the opportunity to j udge whether the essence of 
their  report had been changed and whether they 
agreed with and supported those changes (which in 
respect of paras . 40 & 4 1  impacted on certain of 

9 



1 0  

the delegates ' departments "line functions " ) . 

D3 . Geldenhuys readily agreed that there was no possibility 
that a person could s imply by virtue of hi_s rank , change or  
overrule the Commit tee ' s  recorrunendation . 

D3 . 1 • 

R n  p 1 1 27 ( 1 0  - 1 3 ) , ( 27 - 3 1 ) .  

However ,  w�en it  was put to him that Van Rensburg ,  not 
being a member of the Committee , by adding to  their  
recommendations without referring back to them , did 
j ust  that , he gives a long and it is  submitted , 
irrelevant answer , in an attempt to evade the 

. consequence of his support · for Van Rensburg . 

R n p 1 12 8  ( 1 1 )  - 1 1  29  ( 9 )  • 

D4 . We submit that Geldenhuys , for whatever reason , tried t o  
align his evidence with - Van Rensburg ' s  new version , while 
attempting not to renege on his own previous version . I t  
i s  submit ted that his new evidence where it tends t o  
support Van Rensburg ' s , hew version , yet · contradict s  his 
previous evidence or is  against the �rob�bilities , should 
not be accepted . 
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E .  THE SIGNAL OF 7 JUNE 1 9 85 

E 1 . The points we made in section G of our original heads are 
it  is  submitted all  still valid . 

Our original Heads : section G .  

E2 . We still have a s ituation where the Signal was not seen or 
considered by Geldenhuys or his Committee . 

E3 . On Van Rensburg ' s  original version (Bundle 1 p 1 1 4 para . 5 
and �lso p 1 2 1 - 1 23 )  he received the Signal short ly after 
his telecom with Van der Westhuizen but apparently chose  

E3 . 1 . 

• I 

( because of its "dubbelsinnige" wording it  seems ) merely t o  
show i t  t o  Stemmet and file ·or ·destroy it . On his evidenc e  
in March· 1 9 9 3  h e  said he received the Signal after the 
Geldenhuys report had been sent, namely on 1 7 June 1 9 8 5 . 
On both of these versions the Signal was deemed by him t o  
either be "dubbel sinnig" and t o  have no · value for the 
Geldenhuys Committee or / /report ( either because it added 
nothing and was unclear OR because the report included a l l  
the relevant factors and the Signal t herefore was 
irrelevant ) . If  Van Rensburg ' s new vers ion is  rej ected 
then we still do �ot have the Signal of 7 June 1 98 5  having 
a role for - the Geldenhuys Committee or repor t . 

If one accepts the version that the Signal was 
received by Van Rensburg on the 1 2th , . then one sti l l  
has · the fact that the Signal was a n  ambiguous 
document , which c�nnot easily be reconciled with a 
document for consideration by a Commit tee to consider 
the re-appointment of Matthew Goniwe a s  a teacher . 

E3 . 1 .. .  1 • Van Rensburg merely latches onto the 2 names �hich 



E3 . 1 . 2 .. 

E3 . 1 . 3 .  

1 2  

appear in both the Signal and the report as one of the 
key points to link the Sign�l · and the report . 

Paragraph 4 0  : of the Geldenhuy ' s  report however reads 
as ·: follows : 

"Di t kan oorweeg word om meelopers van Goniwe , soos sy 
neef Mbolelo . Goniwe en Fort Calata na die Direkteur 
vir Staa�sveiligheid te verwys _ vir moontlike 
aanhouding of inperking . Dit meet egter nie 
onmiddellik saamval met Goniwe se aanstelling nie 
aangesien die weereens ' n  moontlike ui tkornkans vir 
Goniwe kan bied . ' n  Geskikte tyd en omstandighede 

. . meet hiervoor af gewag word . 1 1 

It can be seen that paragraph 40  deals with : 

( a )  " Sy neef· · Mbolelo Goniwe" ( not "broer of neef" a s  used in 
the Signal ) . 

( b )  I t  gives the opt ion of " aanhouding of inperking" (no 
mention of "permanent e · verwydering uit die . samelewing" ) .  

( c )  Van Rensburg has now obviously carefully . studied the 
Geldenhuys report ( se e  Bundle 4 ,  F3 9 and his new evidence ) ,  
yet especial�y paragraph 4 1  is a paragraph tha t  should 
obviously have carried the blessing of at least the Poli�e , 
"Veiligheidswetgewing" and Education and Training 
representat ives on the Committee . The "flow" of the report 
and especially paragraphs 3 9  to 4 2  show a delicate 
balancing of the interests of the various . departments on 
the Committee , i t  i s  inconceivable that van Rensburg who 
set-up the Commit tee to  allow the various departments to 
reach a compromise , given their conflict of interests , 
could possibly interfere with and alter the delicate and 
negotiated points made by the Committee . 
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Bundle 2 ,  p 7 0  - 77 ( a ) esp . a t  p 7 7 . 
Bundle 1 ,  p 1 1 4 & 1 15  paias . 7 � 8 .  

E4 . I t  is  submitted that van Rensburg ' s  new version of what 
happened on 1 2  June 1 98 5  should be rej ected � _ However it  is  
s till clear that he did  receive the Signal , it  i s  however 
even more questionable as to what he did with it . 

See also our comments i . r . o .  Geldenhuys and Vorster . 
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F .  GENERAL POINTS AND RESPONSES .  

F 1 . In respect of the annexures · to Bundle 4 ,  F4 (du Plessis ' 

affidavit ) the SADF argument is that the Katzen document s  

are " innocuous " and are "capable only . o f  an innocent 

meaning on the probabilities " . 

F1  • 1 • 

F1 . 2 .  

See R new p .  6 9 1  ( 9  & 1 0 ) ,  6 84 ( 1 4 - 1 9 ) ,  generally p 6 7 6  

et  seq . 

The annexures to/ F4 alone , it  is our submission 

clearly contemplate or envisage ·actions which can 

result in deaths . 

See Bundle 4 ,  F4 ; 

Annexure A :  (by van der Westhuizen)  p 1 1  para . 5 ,  p 

1 5  para 4 ,  p 1 6  para 1 4 ,  p 1 7  para 1 8  (a )  & ( c ) . 

Annexure B :  (written by another , signed by Van der 

Westhuizen )  para . 1 4 . : 
1

_ p 7 ,  . ( 4 )  & (5 ) ; p 9 para . 1 4  

( c )  ( 5 )  ( a )  ( 7 )  "coup de etat " ; p 8 ,  para 1 4 ( 6 ) . 

Annexure C :  p 1 ,  para . 1 ( c )  ( i )  ( c )  & ( d ) ; p 3 ( 1 st 

paragraph on page ) ; p 4 ,  f ( i )  & ( ii ) . 

Annexure D :  p 2 ,  E . 

. The copies written or signed by Van der Westhuizen 

, contemplate getting rid of ex President Sebe . Special 

Forces are contemplated , a coup · de . etat is 

contemplated - to name j ust a few of the sections .quoted 
above . 

I 



1 5  

F2 . A point that s till  is  not clarified i$  that Matthew Goniwe 
. . 

was a� key cause of the unrest , Cradock was the centre of 
the unrest . and the Eastern Cape was the main centre of  
unrest in the entire country , yet on  Van Rensburg ' s  and Van 
der Westhuizen ' s  versions , Goniwe and the Signal and the 

�eldenhuys Committee ' s  results were of so little importance 
that they never even discussed them (both of them were in 
Pretoria on the 1 2th at the SSVR : i . r : o .  Plan Strelit zia ) . 
However both the "Noodtoestand" and " Plan Strelitzia"  
.largely flowed out of  the results  of  the unrest in  the 
Ea:sterri Cape ( with Goniwe at its centre ) . How could they 
have deemed the result of Goniwe ' s  actions ( and those of 
his associates and organisations ) of such high priority , 
yet treated the question of the Signal and the possible 
implication of the Geldenhuys Committee and its report so  

. cavalierly? Their lack of  interest or  knowledge of  what  
happened · to the Signal and if they ever discussed what to  
do  in respect of Goniwe , it is submitted was feigned 
ignorance .  

F3 . · The argument on behalf of the S . A . P .  criticised various 
points individually in respect of our original heads of 
argument . 

F3 . 1 .  

F3 . 2 .  

In respect -�f the withdrawal of the parking ticke t s  
( our original heads D9 . 1 .  - 9 . 5 . 2 . ) ,  our argument is  
that whoever parked the vehicles with the fals e  
CB1 0 6 2 7  number plates , appears not to  have worried 
about being caught ( our para . D9 . 3 . 1 . ) , irrespective 
of who had the tickets withdrawn . 

The Bluewater Bay inquest (Bundle 5 ,  �73 ) merely 
. indicates that as regards informat ion/intelligence ,  
the Securi ty Police should have known ( given the fact 



F3 . 3 .  

1 6  

· their member found the bodies ) · that bodies of apparent 
unrest  victims would not nec�ssarily attract excess ive 
interest , if found in: that area . 

See our ·  orginal D6 . 4 .  

We pointed at  possible motives , opportunity and the 
like in. ou� original heads ( Sections F ,  F (A )  and F (B )  
as · fact ors  to  · weigh when considering the 
probabilities . · 

R v de Villiers 1 944  AD p 4 9 3  at 508 
R v Blom 1 93 9  AD p 1 88  · ( on how its  facts  were 
evaluated ) . 
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G .  THE LEGAL QUESTIONS 

�G1 . �rima facie 

G1  . 1 . We submit that a presi<:Iing officer at an inques t  i s  in 

much the same position as .the presiding officer at a 

preparatory examination under the previous Criminal 

Procedure Act (Act. 56 of 1 9 5 5 ) . 

. . . ·. : . '� -

See Section 74 ( 1 ) of Act 56  of 1 9 5 5 . 

It is submitted that at the conclusion of an inquest , 
the presiding officer must decide whether there is  

sufficient evidence which may establish the guilt of 

. .  a .  suspect , were he to be pr_osecuted , and the evidence 
were accepted . 

· As to the test which the presiding officer mus t  apply 

we submit that the expression prima facie in section 
1 6  ( 2 )  (d )  of the Inquest Act must . be interpreted 

agains t  the above background . The existence of a 

orima facie case , must  · be determined on all the 

"evidence "  before the presiding officer , which may 

include hearsay evidence , or evidential material in 

the form of unsworn statement s .  It stands t o  reason 
that in this sense , a prima faci e  case may be 

different from that finding at a criminal trial , where 

ordinarily , hearsay evidence would be inadmis s ible , as· 

well as unsworn statements not made viva voce and the 

fact that the accused does not have to give his 

version . 

See Swift Law of - Criminal . Procedure Second Edition 
p 1 2 1 - · 1 2 2 , p 1 2 9 - 1 30 .  

G1.2. 
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G2 . Standard of oroof 

As to the standard of proof required , we maintain that i t  
cannot be · higher · than on a balance ·of probabilities . 
�ecause of the nature of inquest proceedings i t  is  gu�te , 
possible and often · happens , that a presiding officer mus t  
make his finding on affidavits placed before him . In the 
absence of any cross-examination of the deponent s  of such 
affidavits , it s tands to reason that the finding cannot be 
beyond reasonable doubt , where reasonable doubt can very 
easily be ·created merely by cross-exa�ining the deponent of 
art affidavit . 

, .  G3 . · Aoplicability of the presumot ion of innocence in an inauest  

· " · We submit that the presumption of  innocence onl
1
y finds 

application in adversarial proceedings , where an allegation 
of misconduct or crime , is made . 

May· " South African Cases and Statutes on Evidence 
Fourth Edit ion . par . 240 . 

Hoffmann and Zeffertt "The South African Law of 
Evidence"  Fourth Edition p.  5 1 3 - 5 1 5 .  

Hoffmann describes the "presumption of innocence"  as  "not " 
a · presumption in the usual sense but · a general rule of 
policy which requires that the prosecution should 
ordinarily bear the onus on all issues " { p  5 1 3 ) . 

We submit therefore that this presumption finds no 
application in inquistorial proceedings , where a fortiori 
there is no onus on any · party . . to prove anything . 

\ 
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G4 . The Admissibility of Similar Fact Evidence reaardinq the 

Katzen Document s  

The Court is respectfully referred t o  May ( Op Cit )  par . 

3 85 �  3 8 6  and 3 8 7 . 

GS . The offence of Incitement in contravention of section 1 8  ( 2 )  

of the Riotous Assemblies Act 1 7  of 1 9 56  

We submit that absence o·f a causal connection between an 

incitement to kill , and the eventual death of a victim , is  

no  bar t o · a conviction · for ·· incitement . In  fact , if such a 

causal connection exists  .and can be proved , the inciter 

becorrLes a party to  the crime of murder , and should be 
. .  

charged a s  suc.h ; but i f  only the incitement can be proved 

· against th� accuse? , and not the commission of the murder , 
he obviously cannot be either charged with or convicted of 

murder . 

Snyman " Strafreg" Derde Uitgawe ( 2nd Ed ) . p 3 1 9 .  
Burchill & Hunt " SA -Criminal Law & Procedure" , Vol 1 

( 2nd Ed) p 4 7 3 . 

G6 . We further . submit that in the absence of such a causal 

connection ,  even· if an inquest Court cannot find in terms 

of Section 1 6  ( 2 )  ( d )  that the death of a deceased was 
brought about by an act or omission prima facie amounting 

to an offence on the part of any person , that the Court is  

not precluded in its  analysis of the evidence ,  from 

commenting on an obvious offence by any person , which 

appears from the evidence . 

.... · .. 

--·t 
r1t - - - __ --

--· 
M.J.C. HODG N SC 

I 

Jtl�T 
N. H�NIN;-- -
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A INTRODUCTION 

A .  1 .  · The inques t  into the deaths of Matthew Goniwe , Fort 
Calata , Sicelo Mhlauli  and Sparrow Mkonto was re­
opened iri terms of section 1 7A ( 1 ) of Act 5 8  of � 9 5 9  
before the Honourable Mr Justice Z ietsman , Judge 
President of the Eastern Cape Division of the Supreme 
Court . 

Volume A p 3 ( 24 - 2 8 )  

A2 . The inquest  papers now consist  of : 

( a )  The record o f  the inquest  proceedings .in the Supreme 
Court (Volume A p 1 - 7 3· containing the introductory 

� addresses and the remainder of the record pages 1 -
3 3 5 3 ) . 

(b )  The 1
1 Bundles 1 1  of exhibits  and the original inquest  

record : 

Bundle 1 :  First  Volume of documents ( " the Signal 
do'cuments " ) . 

Bundle 2 :  Second Volume of documents ( State documents . 
of officials and committees ) �  

Bundle 3 :  Third Volume of documents ( Diverse aspects  
such as  the Hammer allegations , the 
roadblock allegations , the CB 1 06 2 7  number 
plate and parking tickets , etc . ) .  

Bundle 4 :  The 1 1 F" series of exhibit s  ( these are 
further affidavits ) . 
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Bundle 5 :  The "G"  series of exhibits  .( these are 
documentary exhibits ) . 

Bundle 6 :  The original inquest record . 

A3 • .  _There are also physical exhibits : 

Exhibit K1  
Exhibit K2 
Exhibit K3 

Detonator ; 
Limpet Mine ; 
Map ( thi s was handed in with F . 24 ) . 

A4 . The heads of · argument for the families present a thorough 
and useful overview of the facts and 6rganisations 
mentioned during thi,s · inquest . We will only repeat factual 
statements and references to the evidence ,  where they are 
necessary in the development of our argument. 

A4 . 1 .  

Families Heads 

The heads of Argument for the SADF deal primarily with 
:the Signal of 7 / 6 /85  ( and its interpretation>' and the 
.credibility of du Plessis . 

. . SADF .Heads 

A4 . 2 .  

A4 . 3 . 

The heads of Argument on behalf of the Police deal 
primarily with the credibility of Koni and those 
points in the Families Heads which allege or imply 
polic� involvement in the murders of Matthew Goniwe 
and his companions . 

Police Heads 

The heads of Argument on behalf of du Plessis· largely 
confirm and add to the points raised for the families 
(Families Heads ) , they also , inter alia , defend du 
Plessis ' credibility , deal . with · the ' Counter 

: Revolutionary . Warfare ' and operation Kat zen . 

Du Plessis ' Heads 

) 
./ 
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The main is sues raised and in dispute ,  at this stage , 
are whether van der Westhuizeri and other specified 
persons , the SADr and/or th� Police and particularly 
the Security Police murdered Matthew Goniwe and his 

/ . 

companions and furthermore whether . the Signal , du · 
Plessis , Koni and the evidence and documents as a 
whole cast any reliable new light on these questions . 

Families ' Heads paras . 3 . 2 ,  1 1 5 . 

AS . · The re-opened inquest  has had access to a number of top 
secret and secret document s  and information which was never 
before of public knowledge . The riew information has . placed 
this Court in a unique situation to consider how persons 
such as Matthew Goniwe were considered and viewed in 
structures and documents of government ( and the National 
Security Management System) which till now were largely 
secret and taboo . 

Bundles 1 & 2 & 5 generally . 

A6 . In these submissions we propose ,  while keeping in mind that 
thi� is an inquest , to cbnsid�r the factors suriounding and 
leading up to the murders on . 2 7  June 1 98 5 . We wil l  
consider the deceased and how they were murdered ; the 
possible suspects  their circumstances , pressures and 
possible mot ives . Thereafter we will examine how the 
Signal impact s  on the facts and . the general scenario : 
Finally we propose to evaluate .the c�rcumstances and submit 
what our conclusions are . 
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A7 . In these submissions commonly used abbreviations for the 
various bodies will be used ( see Families ' Heads ) .  Given 
the changing ranks of the role players and titles ·of the 
deponents , witnesses _and persons ref erred to , we wil l  as  
far ' as possible m�rely u�� · �ufriames - or  initials · and 
surnames . 

Families ' Heads esp� para . 2 1  - 2 1  . 7 .  

A7. 1 . 'Abbreviations or shortened forms (English and 
Afrikaans , in that order ) used hereunder are , inter 
alia : 

the Signal 
EPJMC or· OPGBS 

JMC or GBS 

E .P .  

NSMS or NVBS 

SSSC or SSVR 

SSC or SVR 
UDF 
CRADORA 
CRADOYA 
AZAPO 
SWAPO 

DET or "O  & O "  
Askari 

= 

= 

= 
= 

= 

= 

= 

= 

= 
\ = 

= 

= 

= 

= 

the Signal message of 7 June 1 9 8 5  

Eastern Province Joint Management 
Centre 
Joint Management Centre 
Eastern Province or Eastern Cape 
National Security Management System 
Secretariat of the State Security 
Council· 
State Security Council  
Unit�d Democratic Front 
Cradock ·Residents Association 
Cradock Youth Association 
Azanian Peoples  Organisat ion 
South West  African Peoples Organisation · 
( their armed guerrillas . known as PLAN 
members )  
The Department o f  Education & Training 
Turned terrorist ( former guerrilla of 
a liberation movement who now works 
with State forces esp . the Police ) . 

J 
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B THE INQUIRY IN THESE PROCEEDINGS 

B 1  The matters to  be  dealt with in  terms of  the Inques t  Act 
are pertinently and succinctly . set-out in the Introductory 
section .of the · record (Volume A)  at page 2 ( see p .  1 ·  - 3 
also)  namely : 

B 1  � 1 • 

1 .  The identity of the deceased persons . 

. 2 .  The causes or likely causes of their deaths . 

3 .  The date of their . deaths . 

4 .  Whether their deaths were brought about by any act or 
omission orima facie involving or amounting to an 

- offence on .the part of any person . 

The Mag�strate correctly on the information before him 
made findipgs in respect of all the points .  The 
Magistrate ' s  findings on questions 1 to 3 are conunon 
cause and may be accepted . The finding on question 4 
is  the subj ect of dispute at this stage . 

Section 1 6 ( 2 )  of Act 58  of 1 9 5 9  
Bundle 1 Forms J56  and findings . 

B2 Any inquiry could move directly to the 4 th question and 
consider the motives , opportunity and evidence pointing· to 
either individuals  or groups as suspects , in respect of the 
murders .  

B3 The very nature of this inquiry however cialls for a more 
detailed analysi s  than would usually be expected or 
required in an inquest . 



) 

B4 

1 .  

2 .  

3 .  

4 .  

B4 . 1 • 
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The questions posed by the Inquest Act can however serve as 
a useful framework to · build on : · 

Who were the persons murdered? 

How were they murdered? 

When were they murdered? 

Who murdered · them? 

These questions can be considered not narrowly but as  
ones to prompt an in depth consideration of the 
relevant facts ; they can be expressed as follows : 

1 .  Who were Matthew Goniwe , Fort Calata , a:hd Sparrow 
Mkonto Sicelo Mhlauli in the context of Cradock , 
the Eastern Cape and South Africa circa 1 9 8 5 ?  
1 1 C 1 1  hereunder . 

2 .  How were they murdered and more particularly what 
was the likely modus operandi? 
"D" hereunder . 

3 .  When were they murdered vis a vis other 
developments and events circa 1 98 5?  
1 1E 1 1 hereunder . 

4 .  Who murdered them or could have done so 
considering motive , .  ability , means , opportunity 
and the evidence . 
"F" hereunder . 
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BS . The requisite degree of proof in an Inquest ,  is  . a mat ter 
raised in the Families ' Head (paras . 4 - 20 ) . Section 
1 6 ( 2 )  ( d )  of the Act requires the Court to make a finding 
whether the death of a deceased was brought about by an aqt 
or omission orima facie involving or. · amounting to an 
offence on the part of any person . Since the Act itself , 
is  silent as to what is  meant by the term prima facie in 
this . context , regard must b� had to case ·1aw on this -point . 

BS . 1 • 

BS . 3 .  

The only · ( unreported) j udgment dealing specifically 
with the meaning of orima facie in section 1 6 ( 2 )  ( d )  
that we are aware of , is  that of  Stegmann J in  the 
inquest into the death of Dr David Joseph Webster , in 
the Supreme Court of South Africa . (Witwatersrand Local 
Division ) , dated 22  January 1 9 9 3 . 

See also Families ' Heads para . 9 .  

In the abovementioned j udgment the Court finds that in 
section 1 6 ( 2 )  ( d )  the legislature , requires proof 
beyond reasonable doubt of the commission of an 
offence �n the part . · of any person . 

. We find ourselves in respectful disagreement with his 
conclusion , although the following paragraphs are , it  
is submitted , correct : 

El8 · (  3 - 1 9 ) of the j udgment reads : -

"However , as Mr Wessels pointed out , in my view correctly , 
an inquest is  not such an adversarial proceeding . The 
authorities are quite . clear on the proposition that the 
j udicial officer holding an inquest is not to deal with the 
matter as if i t  were a criminal trial . ( Cf Timol ' s  case at 
2 1 9 H - 292 . B ) . It is  not a criminal trial . There is  no 
accu�ed person ; there is no indictment or charge alleging 

; 

B:;.2. 

} 
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the commission of a specified crime by a specified person 
at a specified time and place ; there i s  no prosecutor 
burdened with the duty of proving any such allegations ; 
there is  no stage at which any proponent ' s  case is  closed , 
and therefore no occasion to apply either of the tests  for 
a orima f acie case . An inquest is . in· these and other 
respects  entirely different from a trial . It  i s  simply an 
inquiry by a j udicial officer for the purpose of 
dete�mining the answers to the question posed by the 
legislature in section 1 6  of the Inquest  Act . "  

P�ges 1 8  ( 2 6 )  - 20  ( 1 0 ) of th� j udgment reads : 

" In my view it is clear as a matter of historical record 
that th� concepts of orima facie evidence and prima facie 
proof , both broader and narrower , in fact developed in the 
context of adversarial proceedings and depend upon the 
context for their meaning . I therefore consider Mr 
Wessels ' s  submission to be correct . 

This  conclusion leads to the further inference that 
the legislature in introducing the term prima facie into 
the context of · a proceeding which does not have the 
adversarial .features which ordinarily invest the term with 
each of its two technical meanings , ha� used the term with 
a meaning different from either of them . What then is  its 
meaning in this context ? 

In my view the term prima f acie , as used in the 
context of secti6n 1 6 ( 2 )  (d )  of the Inquests  Act has been 
introduced for the purpose of recognising and emphasising 
that as a matter of law the j udicial officer holding the 
inquest ,  although directed to record a finding in terms of 
section 1 6 ( 2 )  (d )  and accordingly to make a decision on both 
the facts  and the law .as to whether or not any person has 
been proved to have committed an offence which brought · 
about the death being enquired into , can nevertheless not 
make a final and binding determination which affects  the 
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legal rights and obligations of interested parties . It  i s  
i n  that sense that the finding i s  t o  be prima facie for i t  
i s  t o  remain subj ect t o  the .outcome of any other 
proceedings which may follow and in which precisely the 
same question may be enquired- into and decided upon by. 
another court in criminal proceedings , or by - another court 
in civil proceedings , between all or any of the parties 
having an interest in the outcome of the inquest. A 
finding under section · 1 6  ( 2 )  (d )  cannot give · rise_ to a 
s ituation of res judicata , even as between interested 
persons who may have been present at the inquest  and may 
have taken part in determining its outcome . It seems to me 
that · the term prima facie was introduced to remove 
uncertainty as to the - nature of the decision to be made . 
That the decision is merely prirna facie establishes that i t  
i s  not intended to  be , and a s  a matter o f  law cannot be , 
final or binding and · that it  is liable to be superseded by 
binding decisions made in . subsequent criminal or civil 
proceedings . 

As to the standard of proof , for the reasons· already 
given I consider that the words "orima facie 1 1  are equally 
applicable to the civil standard and the criminal standard . 
The phrase 1 1prirna facie" ·is  therefore no help in resolving 
that question . "  

Since an inquest is not an adversarial proceeding , 
there cannot be a question of an "onus of proof " in  
the traditional sense , on any party . The Court mus t  
make a finding based on the evidence (much o f  which 
the Court itself calls for in any event ) . What i s  
required is  that the Court , t o  be able t o  come to  a 
_finding , must '  b� satisfied to a certain degree , of .  the 
existence of certain facts . 

BS . 4 .  1 • . To what degree then must the Court be satisfied? 
Section 1 6  ( 1 )  requires ( in express  terms ) that the 

_ Court must be satisfied beyond reasonable doubt that 
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a 1 1missing person"  is  in fact dead , before recording 
a finding that a death has occurred . 

It  is submitted , in the absence of any s imilar express 
indication as  to degree of proof required in section 
1 6 ( 2 )  ( d ) , that based on the recognised rule of 
inclusive interpretation ex contrar i i s , it must be 
argued that section 1 6 ( 2 )  (d )  of the Act requires only 
proof on a balance of probabilities . The rul� above 
referred to , is  formulated as follows : 

"Where an enactment expressly provides for certain 
circumstances , it is inferred that for opposite 
circumstances  the contrary obtains " 

See The Law of South Africa , Volume 2 5  
para . 3 1 1 ( b )  and the authority quoted . 

We therefore submit that the · term orima f acie in 
section 1 6  ( 2 )  ( d )  is not indicative of proof beyond 
reasonable doubt being required , but merely means ( in 
its  ordinary sense ) "at first sight " or "on the face 
of it " , Families ' Heads (p 9 par 1 8 ) , and that , �n 
these proceedings , all that is required is  that the 
Court must  make a finding on a balance of 
probabilit ies . 
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C WHO WERE MATTHEW GONIWE AND HIS COMPANIONS IN THE CONTEXT 
OF CRADOCK , THE EASTERN CAPE AND SOUTH AFRICA IN 1 9 8 5 ?  

C 1  I n  both State and more particularly the National Security 
Management System (NSMS or ."NVBS" ) organs , Matthew Goniwe 
was the subj ect of  attention , discussion and debate .  

C 1  . 1 . The National Security Management System is described 
and set out by A . P .  Stemrnet and Van Rensburg .  

Bundle 5 ,  · G 1 & G2 
R p 20 ( 8 )  - 2 1  ( 2 0 )  (Van Rensburg )  
R p 22 1  ( 28 )  - 2 23 ( 2 3 )  ( Sternrnet ) 

C2 A perusal of the documentary- exhibit s in Bundles 1 & 2 
indicates the profile Matthew Goniwe had : 

C2 . 1 • 

C2 . 2 .  

The OPGBS ( the E . P .  Joint Management Centre ) chaired 
by Brigadier C . P .  van der Westhuizen , on 23  May 1 9 8 5 , 
recommended to the SSVR ( secretariat of the State 
Security Council)  that Matthew Goniwe and Fort  Calata 
should never ever be re-appointed ( to any pos t  in the 
DET ) . 

Bundle 2 p 20  (para . 26 ) and p 4 5  and 46 
See also Bundle 1 p 5 - 7 (Merbold ) .  

The "GVS/GOS Aksiekomitee" (Jo�nt . Security or 
Operational Centre Action Committee ) chaired by Deputy 
Minister A .  Vlok on 6 June 1 985 , referred the decision 
on Matthew Goniwe ' s re-appointment as teacher to a 
committee . under the direction of the SSVR . 

Bundle 2 p 5 4  para 5 
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C2 . 4 .  

C2 . 5 .  
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The special committee under the direction of the SSVR 
was �haired by Brigadier Geldenhuys of the SSVR 
(hereafter called the Gelden�uys Committee ) .  It sat 
on 7 June 1 9 8 5  and considered in detail the position 
of Matthew Goniwe . 

Bundle 1 p 1 3 7 - 1 6 7 
R p 1 0 1 5  ( 3  -20 ) 
R p 50 1  ( 4 )  - 5 1 3 ( 1 4 ) 

The results  of this Committee ' s  deliberations are 
contained in a detailed minute sent by diskette to 
Cape Town on 1 2  June 1 985  by Brigadier Geldenhuys . 
This  minute al so made passing reference to possible 
action against 1 1 meelopers "  or associates of Mat thew 
Goniwe such as Fort Calata and Mbulelo Goniwe . 

- Bundle 2 p 7 0  - 7 7  ( a ) , Bundle 1 p 1 59 - 1 6 7 

The top management of the Department of Education and 
Training ( DET) considered Matthew Goniwe ' s  possible 
re-appointment as teacher . 

Bundle 2 p 8 0  - 8 3  

The Commis sioner o f  Police sent a minute dated 2 5  June 
1 98 5  to the Minister of Law & Order setting out his 
recommendations in respect of Matthew Goniwe . .  

Bundle 2 p 8 4  - 1 1 5  

) 
/ 
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The Security Police Head Office , on 23  May 1 98 5 ,  
urgently required · information · on Matthew Goniwe ' s 
recent movements and act ivities ( and also those of his 
" geesgenote" ) , including his visits to  other areas 
which ·resulted in unrest . This informat ion would �  it  
is  submitted , have been available to  the Security 
Police Headquarter ' s  staff on both 7 June 1 98 5  (when 
·the Geldenhuys committee sat ) and when the 
Corrunissioner of Police drafted his minute dated 2 5  
June 1 98 5 � 

Bundle 4 ,  F6 para . 7 & F6 annexure A ,  section C . 1 . 
R p 9 6 6  ( 3 0 )  - 9 6 7  ( 5 ) , 
R p 1 0 2 1  ( 5 - 1 8 )  

The document s  above indicate that persons a t  a high 
level in the NSMS and the State  considered Matthew 
Goniwe as an important figure and that the problems he 
posed to the State required urgent attention . 

See also R p 1 008  ( 1 0 ) - 1 009  ( 1 8 ) . 

C3 . The evidence also confirms Matthew Goniwe ' s profile not 
only locally but nationally . 

C3 . 1 . Commandant G . B .  Marais identified Mat thew Goniwe , Fort 
Calata and "Molile" Goniwe ( or more correctly 
"Mbulelo" R p 3054 ( 3  - 4 ) ) as prominent figures ·  in 
the unrest , in his minute dated 3 February 1 98 5 . 

R p 304J ( 27 29 ) . & Bundles 5 ,  G54 _ especially 
paragraphs 3 & 6 and its "aanhangsel A" paras 5 & 1 1 .  
See also R p 307S ( 30 )  - 3079 ( 2 ) . 
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The Cradock Mini GBS was strongly against the re­
appointment of Matthew Goniwe & Fort . Calata as  
teachers . 

. R p 3046  ( 4  - 1 2 ) & Bundle 5 ,  G53 para . 6 .  

Annexures "A" to "B"  of the minute by Commandant G . B .  
Marais ( Bundle 5 ,  G53 ) sketch the perceived origins of 
unrest in Cr�dock and the people and organisations 
associated with it  . and set out a "diary" of events 
( annexure "B" ) . Key role players are given as , inter 
alia : 

( i )  

( ii )  

( iii ) 

Cradoya ( Cradock Youth Association) 

Cradora ( Cradock Rate Payers ( sic ) 
Association , or more correctly Cradock 
Residents '  association) . 

Matthew Goniwe ( "Vir al hierdie vergaderings 
word as voorsitter verkies  . . .  � )  

( iv )  Fort Calata ( "Vir al die vergaderings word 
as sekretaris verkies . . .  " )  . Fort Calata 

was also grandson of Rev . Calata , one of the 
founding members of the ANC ) . 

C3 . 1 . 2 . 1 . The following factors were also mentioned : 

( i )  Cradora was affiliated to the UDF . 

l 
/ 
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C3 . 3 .  1 • 

C3 . 3 . 2 .  

. ( ii )  

1 6  

Cradora ( and Matthew Goniwe ) had links or 
contact with the UDF , the· Black Sash , the 

S . A .  Counci l  of Churches ( " SARK" ) and PEPCO 

( "PEPKO" ) 

See al so Bun�le 2 p 84  - 1 1 5 esp . p 9 4  para . 

8 - 1 0 . 

Snyman in mid 1 985  was strongly opposed to  Matthew 

Goniwe ' s re-appointment as a teacher , due to his 

activities in Cradock , Graaff-Reinet and in the 

· surrounding areas as organiser of the UDF , and due to 

his previous conviction for furthering the aims of 
communism . 

Record p 1 007  ( 7  - 1 1 )  

Bundle 4 ,  F6 , annexure _ B  esp . para . 7 & R p 9 6 5  ( 3 1 ) -

966 ( 1 9 ) . 

Also R p 9 9 9  ( 6  - 1 3 ) & R p 986  { 27 )  - 9 8 7  ( 6 )  

Nieuwoudt identified Matthew Goniwe as the key figure 
in implementing the "G"  plan ( for Goniwe Plan ) , which 

contributed substantially to the unrest and 

"ungovernability" in the Eastern Cape . 

R p 1 583  ( 1 3 ) - 1 584 ( 2 1  ) 

Matthew Goniwe as UDF Regional Organiser extended his 

influence to various areas in the Eastern Cape . 

R p 1 5 8 4  ( 1 - 5 )  

Nieuwoudt regarded the UDF and their sub-bodies such 
as Cradora as the internal section of the ANC and as  

representatives of the ANC . 

R p 1 584  ( 7  - 2 3 ) 
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Nieuwoudt regarded such organisations as responsible 
not only for the 1 1 G"  Plan -but also the establishment 
of the ' amabuthos ' · that carried out intimidation and 
the necklace (murders ) . 

R p 1 584 ( 1 5 - 2 1  ) 

Van der Westhuizen considered the Eastern Cap� to be 
the flashpoint ( "brandpunt " )  of the revolution against 
the State . in 1 9 84 / 5 , with the unrest deteriorating to  
anarchy in  sections thereof . Goniwe in his view : 

( i )  Played a very prominent roll in the 
revolutionary '. 'attack" (aanval ) ,  

( ii )  

( iii )  

Was a leading figure in the U . D . F . , 

.Implemented "alternative structures "  namely 
the "G"  or "M" plan , beginning in Cradock , 

( iv)  Was a leader of the militant youth movement s  
i n  the Eastern Cape , 

( v )  Enj oyed prominence in  the media ( and with 
the Security Police and the Department of 
Education and Training) . 

Bundle 1 p 1 05 - 1 07 esp . � para . 4 ,  8 ,  9 �  J O . 
R .P 24 5 1  ( 4 )  - 2454 ( 1 0 ) & 24 58  ( 3 0 -
2459  ( 3 )  & 24 6 3  ( 1 ) .  

Bundle 5 ,  G53 & R p 2495  & 24 96 ( 1 9 )  - 2 4 9 7  
( 3 1 ) give further background . 
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C3 . 4 .  1 . Fort Calata was an associate ( "meeloper" ) of Goniwe . 

Bundle 1 p 1 08 para � 1 3 . 

C4 . The documentary exhibits give additional insight into the 
people who were in contact with Matthew Goniwe . It  is  not 
necessary to quote in .detail , but a few examples are 
useful . 

C4 . 1 .  

C4 . 2 .  

C4 . 3 .  

C4 . 3 .  l .  

Mr White · ( first Secretary) of the British Embassy 
telephoned on 2 5  June 1 985  and arranged to see Matthew 
Goniwe on Sunday ( 30 June 1 98 5 ) . 

Bundle 5 ,  G 1 0  p 233  ( &  last para . p 2 3 2 )  
also G 9  page 1 1  ( 2 9 & 30/6/85 report ) .  

Molly Blackburn (M . P . C . ) was in regular contact with 
Matthew Goniwe . 

Bundie 5 ,  G1 0 p 233 (b )  entry 2 6 / 6 / 8 5  - p 2 3 5  
Bundle 2 p 85 , p 1 02 (para 34 . 1 ) & 1 03 .  

In Bundle 2 ,  the memorandum of the Commissioner of 
Police indicates various people who had contact with 
Matthew Goniwe e . g . : 

EX MEMORANDUM 

( i )  Helen Suzman 
( ii )  Oscar Mpetha 

EX ANNEXURE B 
( iii )  

( iv)  

Senator Edward Kennedy 
Bundle 2 ,  p 1 0 5 

· Sheena Duncan (Black Sash ) 
Bundle 2 ,  p 1 07 
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(v) 

( vi ) 

(vii ) 

(viii ) 

1 9  

Overseas j ournalists  
Bundle 2 ,  p 1 1 1  
Michael Robinson ( attached to the BBC ) 
Bundle 2 ,  p 1 1 1  
Molly Blackburn 
Bundle 2 ,  p 1 1 2 ,  1 1 4 
Dr Allan Boesak 
Bundle 2 , · p 1 1  4 

C4 . 3 . 2 .  Although Fort Calata and Sparrow · Mkonto have a much 
lower profile in the papers they , together with 
Mbulelo Goniwe , are also ment ioned . 

C4 . 4 .  

e . g .  Bundle 2 p . s .  7 7  (p�ra . 4 0 ) , 9 7 , 1 04 and 1 07 .  

The signal message of 7 June 1 9 85  confirms the profile 
of Matthew Goniwe and to a lesser extent Fort Calata 
and Mbulelo Goniwe , both locally and nationally . 

Bundle (Volume ) 1 p 73  para . 4 .  

CS . Fort Calata , Sparrow Mkonto and Mbulelo Goniwe were all 
regarded as 1

.
1meelopers I I  or 1

1 geesgenote I I  or "militante 
lui tenante  I I  of Mat thew Goniwe . Fort Cal a ta , Sparrow Mkonto 
and Sicelo Mhlauli were also UDF members . 

See above , also Bundle 6 ,  A1 0 .  

C6 . Fort Calata was also a grandson of Rev . Calata ( a  founder 
member of the ANC ) , secretary in organisations such as 
Cradora and a fellow teacher with Matthew Goniwe . 

See above . 
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C7 . Matthew Goniwe however was the key figure and was $een at  
the centre of the web of unrest that began in Cradock and 
spread its  strands into virtually every corner of the 
Eastern Cape and beyond . 

See above . 

C8 . Sicelo Mhlauli although also a teacher ( Bundle 6 ,  A42 )  and 
a member of the UDF was not it appears a key political 
figure , in Cradock or the Eastern Cape � 

C 9 . The probabilities are that anyone with Matthew Goniwe , on 
the night of 27  June 1 9 8 5 , would have been killed to 
prevent identificat ion of the murderers .  
was � i t  is  submitted , the main target . 

Matthew Goniwe 
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D HOW WERE THEY MURDERED AND WHAT WAS THE MODUS OPERANDI ? 

D 1 . The final finding of Mr E .  De Beer in the original inquest  
proceedings was that Matthew Goniwe , Fort Calata and 
Sparrow Mkonto died . as a result of multiple s tab wounds ·  and 
that Sparrow Mkonto died as a result of a bullet wound to 
the head ( ' deur die kop ' ) and a s tabwound to the heart 
( ' tot in die hart ' ) .  

D 1  • 1 • 

Bundle 6 :  finding p 2 ( 20 )  - p 3 ( 2 )  and J . 56 forms , also 
A 46 , A 48 , A 50  and A 52 . 

Key point s from post-mortem findings and photographs 
are , inter alia : 

( a )  In respect of Sparrow Mkonto : 

( i )  Extreme burning of .the body , 
identification very difficult . 

making 

( ii )  A bullet wound through the skull and brain 
and a second shot in the chest .  

( iii ) Stabwounds to both the front and back of the 
chest ( 3 front , 3 back) with one of the 
stabwounds from the front penetrating into 
the chest. cavity and right through the 
heart . A more superficial stabwound at the 
back of the neck . 

( iv )  Death was caused by the bulletwound t o  the 
head and the stabwound to the heart . 

Bundle 6 ,  A4 6 and A3 1 ( photos ) .  
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(b )  In respect of Sicelo Mhlauli :  

( i }  Extensive burning o f  the body , making 
identification very difficult .  

( ii } Multiple stabwounds to the body , 2 5  to the 
front of the body , 7 to the back and a large 
stabwound to the right and centre of the 
neck . 

( iii ) Death was as  a result of the multiple 
stabwounds . 

( iv) The right hand ' was missing from the wrist  
and there was also a stabwound j ust  above 
the wrist . There was a stabwound to the left 
wrist and a s tabwound through the skin of 
the palm of the left hand . 

(v) Sicelo Mhlauli  was big and s trong ( "groot en 
f ris " ) , while the other deceased were either 
small (Mkonto )  or average ( Calata & Goniwe ) 
in size (per A4 6 ,  ASO ,  A52 ) . 

Bundle 6 ,  A4 8 and A32 (photos ) .  

( c )  In respect o f  Fort  Calata : 

{ i )  Extensive burning of the body , making 
identification extremely difficult . 

( ii )  Stabwounds into the front o f  the chest  ( 4 ) , 
( front ) stomach ( 2 )  and back bf chest  ( 4 )  
and back of neck ( 1 ) and probably two to the 
back of the neck and o�e in the vicinity of 
the . 1 0th and 1 1 th ribs . 
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The stabwounds to the front of  the che s t  
area a l l  penetrated _ the heart cavity and the 
right ventrical of the h�art . 

( iv) Death was caused by the stabwounds into the 
heart . 

Bundle 6 ,  ASO { esp .  annexure 1 & Sketch ) and 
A33 ( photos ) 

(d )  In respect of  Matthew Goniwe : 

( i )  Extensive burning of the body , making 
identification . very difficult . 

. ( ii )  

{ iii ) 

Stabwounds , 9 to the front of the body ( from 
the neck to the abdomen) and probably two to  
the back of the body , one in  the neck and 
one in the vicinity of the 1 0th and 1 1  th 
ribs ( the entry wound in respect of the 
latter could not be found due to the burning 
of the body) . 

One of the stabwounds penetrated right 
through the heart . 

( iv) Death was caused by the multiple stabwounds . 

Bundle 6 ,  A 52  (esp . annexure 1 ) and A34  
( photos ) .  

D2 . The bodies were found spread �ut over some distance in the 
Redhouse / Bluewater B�y area on the out skirt s  of Port 
Elizabeth and the deceased had probably been killed at the 
places where their bodies were set alight ( i . e .  the site  
wher� the bodies were found) . 

Bundle 6 :  finding esp . p 2 ( 20 ) , also p 2 ( 20 )  - 3 ( 7 ) .  
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D3 . The deceased were last seen alive by Derrick Swarts  at  
approximately 9 pm ( 2 1 h1 0 )  on 2 7  June 1 985 , when the 
deceased left 7 6  Kemdrick St , Gelvandale , in Matthew 
Goniwe ' s  Honda B�llade car with registration CAT 84 7 9 . 

Bundle 6 :  finding p 2 ( 1 2 - 2 1 ) & A 1 0  ( affidavit of D .  
Swarts ) .  

D4 . While Sparrow · Mkonto ' s body was at Stone Hill  Veeplaas 
(near Redhouse ) , the bodies of the other deceased were 
found on the seaward side of the N2 National Highway and on 
the ·Eastern side of the Swartkops river . Matthew Goniwe ' s  
car was found burnt-out near the Aldo Scribante race-course 
on the Eastern side of the Swartkops river but on the 
landward side of the N2 National Highway . 

Bundle 6 :  A 1 6 (W/0 Els )  and A3 9 (W/0 Lottering ) 
Bundle 4 :  F24  & annexure ( plan of relevant area which is  

also exhibit K3 ) . 

DS . The bodies of Matthew Goniwe and Fort Calata were found 
approximately 1 , 7 km from the body of Sicelo Mhlauli ,  all 
3 bodies  having been found in the bush area between 
Bluewater - Bay and St Georges Strand . The bodies of Goniwe 
and Calata were only about 5 yards from each other . 

Bundle 6 :  A1 6 ( W/0 Els ) and A3 9 (W/0 Lottering) . 
Bundle 4 :  F24 & annexure .  
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The body of  Sicelo Mhlauli was found on 2 9  June 1 98 5 , 
only after a . fairly long search resulting from a 
report by an unknown person . . The bodies of Matthew 
Goniwe and Fort Calata were found on 2 July 1 98 5  after 
an extensive search invol v.ing , inter alia , Lt-Col . 
Strydom and Defence Force members . · 

Bundle 6 :  A1 5 ( Lt Col Ferriera ) ,  A1 4 (Molendorff ) & 

A1 6 p 2 (W/0 Els ) . 

D6 . The deceased bodies all were burnt and stabbed . In 

D6 . 2 .  

D6 . 3 .  

appearance , it is submitted , they could easily have been 
mistaken for unrest  victims (many of whom were stabbed and 
burnt with petrol ) .  

( Nieuwoudt ) R p 1 588  ( 26 )  - 1 58 9  ( 9 )  · 

Bundle 6 :  A46 , A48 ,  A50 & A52 ( P . M .  reports ) A3 1 , A32 , 
A3 3 ,  A34 ( Photographs ) .  

The numerous stab wounds could in isolation have 
suggested low tech . , unsophisticated murders (with the 
exception of Mkonto ' s  shooting) . 

The deceaseds ' murderers inflicted sufficient stab 
wounds to ensure that their victims died . The burning 
of the deceased was clearly not designed or necessary 
to cause their deaths . 

The burning of the deceased and more particularly .of 
their faces , the fact . that the bodies were scattered 
over a wide area and a distance . from where Matthew 
Goniwe ' s  burnt out car was found all point to a desire -
to hide the identity of the bodies and to make them 
appear to be random · (unidentifiable ) unrest  victims . 
There were numerous bodies (many unidentified ) of 
unrest victims in the Port Elizabeth / Eastern Cape 
area during 1 98 5 . 

} 
,/ 
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There were other unidentified bodies in  the Bluewater 
Bay I St George I s Strand area , which were found 
earlier on in 1 9 8 5 . They have never been identified . 

R p .  1 1 7 7 ( 8 )  - 1 1 7 8 ( 7 )  

R p .  9 35  ( 24 )  - 9 3 6  { 6 ) . 

D7 . The Bluewater Bay / St George ' s  Strand murders of Goniwe , 
Calata and Mhlauli had the appearance of unrest murders  and 
if  the bodies had not been found fairly soon after the 
murders , may never have been linked to the deaths of the 
deceased . The body of Mkonto was found where an unrest 
victim I s body could be expec.ted , while the other bodies 
were all found at fairly isolated spots in the area of the 
Bluewater Bay / St  George ' s  Strand and were difficu+t to 
find . 

D7 . 1 . · The fact that Sparrow Mkonto was shot , is · not in 
keeping with the modus operandi in respect  of the 
other 3 deceased and would suggest that the dynamics 
surrounding his death {a distance from the other 
deceased) differed from the . others . 

DB . The deceaseds 1 murderers it is submitted must have taken 
both the deceased and their vehicle into the murderers 1 

control on the night of 27 June 1 9 85 , probably before the 
car and its occupants  left Port Elizabeth and its enviro�s . 

DB . 1 • The Honda Ballade and its passengers probably stopped 
without a struggle and were taken into the control of 
the murderers . 

Bundle 6 ,  A57  ( Klat zow) 
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The 1.ack of physical damage t o  the Honda Ballade and 
lack of reports of a high speed cha�e or any other 
unusual circumstances involving .the deceased and their 
car would suggest that the deceased surrendered to  
either someone they knew and/or to  someone who they 
accepted could take them from their car . 

Bundle 6 ,  A57 (Klat zow) 

DB . 1 . 2 .  · Given the tensions between the U.  D .  F .  and AZAPO in 
Port Elizabeth it is highly unlikely that the deceased 
would have merely stopped and surrendered themselves 

) to AZAPO members . 

/ 

D9 . The murderers obviously mus t  have had vehicles to convey 
the�selves and the deceased to the various places where the 
bodies were later found and where the burnt out , Honda 
Ballade was found . 

D 9 . 1 .  

D9 . 2 .  

The burnt number plate CB 1 0627  found on the scene 
where the deceased ' s  Honda Ballade was burnt out is a 
vital clue . The fact that various parking tickets 
were issued· to  both a Datsun and a Ford Cortina during 
1 984 and 1 983  in Strand Street , Port Elizabeth , is  
also highly relevant . 

Families ' Heads para . 9 2  - 92 . 8  
Police Heads para . 6 . 1  - 6 . 1 2 . 

It is common cause that the Security Police Offices 
were in Strand Street during 1 983 , 1 984  and part of 
1 98 5 . It is also accepted that the SADF , other Police 
units and government departments had offices in or 
near Strand Street . At this stage it  is clear 
that the Security Police , SADF and others at times 
used false number plates . 

Police Heads paras . 6 . 7 ,  6 . 8  & 6 . 9 .  

I 
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The Security Police parking at  Strand Street would not 
necessarily have been used by the per son using the 
false CB1 0 6 2 7  number plates , _even if he was a member 
of the Security Police , as it would have drawn 
attention t o  himself and the false number which was 
not on record ·( the use of such numbers did not carry 
official sanction )  . If the car with the false 
registration numbers was used for covert operations , 
one would obviously not park in the official Security 
Police parking area as the car ' s  registration and 
cover would be "blown" . 

The person who parked the vehicle was not overly 
concerned about parking tickets  and being prosecuted 
( for both the parking tickets and using false number 
plates ) .  The person ( s )  parking the · vehicles using the 
fals� CB · 1 06 2 7 number plates does not seem to have 
worried about inquiries and seems t o  have expected 
that the t ickets would be withdrawn without difficulty 
and that he would not be arrested or prosecuted for 
using vehicles with false number plates . 

The area where the false CB 1 06 2 7  number plates were 
used , the identity of the person ( s )  using them , the 
groups that used such false plates all point strongly 
to members  of the Security Establishment (veiligheids­
gemeenskap) and persons in the organisations 
represented on the OPGBS such as the Security Police 
or SADF . 

The number plates CB 1 0627 appeared t o  have come off 
Matthew Goniwe ' s  Honda Ballade and the strong 
inference is that the murderers used this re�istration 
when moving the deceased ' s car · to the spot where it 
was burnt . 

· Bundle 6 , A 1 6 . { 1 s t  page ) . 
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The murderers would , i t  i s  submitted , have ran the 
risk of being linked with the deceased ' s  death if they 
drove his ( well  known) vehicle . with its usual ( also 
known ) CAT registration . They would obviously wish to 
remove any l inks to the false registration when the 
vehicle was to be burnt . It is submitted they would 
with proper planning and execution have envisaged 
removing the CB 1 0627  number plates . However as with 
any complex act ion undertaken at night , even tbe best 
planning may result in someone mistakenly leaving the 
one CB numberplate on the scene . 

The presence of the CB 1 06 2 7  number plate is a further 
indication that the murders were a planned operation 
by- persons in State agencies ( such as the Security 
Pol ice , SADF , etc . ) .  

D 1 0 .  There mus t  have been sufficient persons in the murderers ' 
group to  control the deceased , especially as each one 
realised that he ( or his companion ( s ) ) was to be murdered . 

D 1 1 .  Although . the deceased could theoretically have been 
murdered one after the other in the presence of the other 
surviving members , the surviving members would . undoubtedly 
then have resisted as much as possible and tried to raise 
the alarm . The murderers would then , at some stage , have 
had to t ransport · the survivors or survivor across the 
National Highway and on public roads to the other main 
execution area . 

D . 1 1 . 1 .  Given the abovementioned circumstances the most likely 
scenario is that Sparrow Mkonto was held separately 
and killed separately from the other deceased . The 
modus operandi of his murder also differed f,rom the 
others , which , it is submitted suggests  the actions of 

. different members in the group that stopped the 
deceased . 
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It i� also easier to  restrain and murder one 
preferably unsuspecting victim at a time or at the 
most two . It i s  submitted that Sicelo Mhl·auli was 
probably murdered separately from Messrs  Goniwe and 
Calata . Sicelo Mhlauli was in professor Knobel ' s 
words "groat en fris "  (Bundle 6 ,  A48 ,  p 2 of G7 /1 5 )  
and would not have been an easy victim to overpower 
and murder . The wound through his one hand , the fact 
that his other hand was cut off and the extent _ of his 
inj uries suggest  maj or resistance on his part and the 
presence of , it . is  submitted , probably 3 to 4 people 
to effect his murder . 

D 1 2 .  The probabilities strongly suggest that a group of persons 
working together and numbering at least 8 ( 2  per deceased ) 
but · probably more ( 1 0 to 1 2 )  , were involved . They 
undoubtedly had vehicles , petrol and weapons ( they 
definitely had one firearm) . 

D 1  2 .  1 . The group must  have been and probably still  is 
extremely tight-knit and disciplined , to have 
maintained its  silence and secrecy since 1 9 8 5  . . The 
chance of a large diverse group maintaining its  
discipline and silence ( in the face of  the p�essures 
and large .reward ) since 1 985  are extremely low . While 
some of the group may have died , the probabilities are 
very strong that most of them are alive and probably 
following developments in the · inquest  with keen 
interest . 

D 1 3 .  The murder of the deceased , at night , by a group acting out 
their deeds over a wide area , removing all leads and clues 
to their identities , keeping solidarity and preventing any 
of their members  from giving away or admitting their 
actions suggests  a highly cohesive , motivated group with 
experience in killing others and high organisational 
ability . 
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D 1 4 . The murderers obviously must have planned the operation ,  
assembled their group and its equipment for action on the 
night of 2 7  June 1 98 5 ; in the knowledge of where their 
proposed vict ims would be · on that night . Given Matthew 
Goniwe ' s  unpredicable movements  ( especially on the 2 7 th ) , 
they almost certainly had to come together at speed o� the 
2 7th to do this final planning and organisation .  

D 1 5 .  A detailed knowledge of the roads in the area wou�d have 
been essential , for the murderers to work at night , with 
about 4 different widespread point s .  Lack of knowledge of 
police movements and especially the existence of roadblocks 
could also be fatal to such a mission . If the planning was 
not to be flawed , the murderers would have needed to know 
if  any roadblocks were to be set-up on the night of the 
2 7 th .  The pol ice  keep records and primary control over 
roadblocks . 

Bundle 4 ,  F2 3 . 

Di  5 .  L 

D1 5 . 2 .  

An ability to  communicate by radio would have been a 
distinct advantage and the ability to  monitor police 
radio report s  would also be extremely useful ( e . g .  it 
would help with checking movements of the police , pin­
pointing accidents (which could lead to blocked roads 
or extra controls on traffic , · etc . ) ) . 

Given the transporting . of the deceased , the movement 
between the different sites , the moving of the 
deceaseds ' vehicle , the transporting of the murderers 
after the murders with their blood stained clothing 
and weapons , only the · most foolhardy would "have 
followed the modus operandi of the murders in this 
case , without knowledge of police and traffic police 
movement s  and/or th.e authority to overrule or deflect 

· any unforeseen problems with rout ine patrols of the 
traffic or S . A .  police and the like . 

) 
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The deceased were murdered : 

( a )  In respect of · Mkonto near V�eplaas /Redhouse ,  a 
spot near where concentrations of Black people 
lived and given the unrest  circumstances ,  where 
necklace and similar murders could be expected to 
occur . 

(b )  In respect of Mhlauli , Calata & Goniwe : between 
Bluewater Bay and St Georges · strand . As close as  
500  metres from the ( then White ) beach at  
Bluewater Bay (Bundle 6 ,  A3 9· ( Lettering ) ) and far 
from and separated . by maj or roads and/or the 
Swartkops river and/or the (White ) residential 
area of Bluewater Bay , from the Black townships 
of Port Elizabeth .  

Bundle . 4 F24 & Annexure 
Bundle 6 ,  A3 5 .  

D 1 5 .� 3 .  1 .  The Veeplaas / Redhouse area was a be-t ter choice to 
disguise the murders as  unrest related but it  had the 
disadvantage of being nea·rer concentrations of people 
( and circumcision groups , see Bundle 6 ,  A1 1 )  and an 
area where discovery was far more likely . With wel l  
known figures such a s  Matthew Goniwe and Calata , the 
more isolated and deserted area of the bush between 
Bluewater Bay and - St George ' s  Strand was a better 
choice ( the . fact that other bodies had at the t ime 
recently been found there also indicated that even 
there , people might expect the bodies of apparent 
unrest victims ) . 

} 
; 
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WHEN WERE THEY MURDERED VIS A VIS OTHER DEVELOPMENTS IN 
1 9 84/5 

E 1 . They were murdered at  a time when there was revolution and 
anarchy in the Eastern Cape . 

See above esp . C3 . 4 .  
Bundle 1 p 1 0 5 (van der Westhuizen ) 
R p 2034 ( 1 2 - 1 7 )  . 

E2 . At a time when the Security establishment of the State was 
_ extremely hard pressed to maintain order in the Eastern 
Cape and when great pressure was exerted for the problems 
in the Eastern Cape · to be solved . 

See above 
R p 203 5 ( 6  - 2 l ) , 2 1 6 4  ( 3 0 )  - 2 1 6 5  ( 1 1 )  
R p 2640  ( 2 2 - 24 ) . 

E3 . During 1 98 5  there had also been problems between the UDF 
and AZAPO in the Port Elizabeth area , including attacks and 
murders .  This however did not apply to Cradock and Matthew 
Goniwe had not personally had problems with AZAPO . 

E3 . 1 . 

Bundle 6 , .  A9 ( Coet zee ) , A 1 0  ( Swart s ) , A 1 (N . Goniwe ) 
Rp 32 1 1 ( 2 7 & 28 ) 
Rp 702  ( 1 0  - 1 3 ) 
G Botha Marais R p 3 0 74  ( 30 )  - 3075  ( 3 ) . 

Given . this background , an AZAPO attack on Matthew 
Goniwe and · his  companions in Cradock , was extremely 

unlikely , but could be possible in Port Elizabeth , 
. . 

especially where ·· AZAPO members _ would know t-hey· could 
find UDF members ( e . g . at the UDF offices ) .  

Bundle 6 ,  A9 & A1 0 .  
Bundle 2 ,  p .  3 6  ( par . 4 . 6  i & ii )  

. R  p 3 2 1 1 ( 2 7 & 2 8 ) 

) 
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E3 . 1 . 1 . Azapo' members  were therefore potential suspects  or 
convenient potential scapegoats . 

E4 . The persons mentioned in the June 7 Signal Message , namely 
Godolozi , Hashe and Galela , the PEPCO office bearers 
( "PEPCO AMPSDRAERS" ) , went missing in May 1 985 . They have 
never been seen since 1 985 . 

E4 . 1 • 

Bundle 1 ,  p .  7 3  ( Signal ) p .  72  ( comment on disappearance of 
Godolozi , Hashe & Galela & Signal ) 
R p 2 1 1 3  ( 2 7 )  - 2 1 1 5  ( 2 5 ) . 

PEPCO in Port Elizabeth and CRADORA in Cradock were 
regarded in a similar light by Maj or Nieuwoudt , as the 
groups responsible for alternate (government ) 
structures , intimidation and murder . Tremendous 
pres sure was placed on those favourably disposed to 
the Government and working with Government 
institutions ( 3rd level government ) .  

R p 1 584  ( 1  - 2 7 )  
R p 1 5 8 0  ( 1 - 2 1  ) . 

E4 . 1 . 1 . The unres t  created a breeding ground for terrorists 
( and terrorist infiltration ) , with the Black 
residential areas made so ungovernable that they 
became safe harbours for terrorists . 

Rp . 1 582  ( 2 3 )  - 1 583 ( 3 )  . .  

ES . The Signal Message of 7 June 1 9 85 was sent 20 days before 
the murders of Matthew Goniwe , Fort Calata and their 
companions on the night of 27  June 1 98 5 . 

Bundle 1 ,  p 7 3 . 

) 
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The Signal was sent at a time when it seemed that the 
higher Government authorities outside the Eastern Cape 
were going to dismiss or ignore the strong views and 
reconunendations from the Eastern Cape and cornpro�ise 
with Goniwe . 

R p 9 66  ( 1 2 - 1 4 ) 
Background R p 9 5 9  - 9 6 6  
R p 9 6 6  ( 24 )  - 9 6 7  ( 1 ) Col . MacDonald would have had 
Snyrnan ' s  signal available on 7 / 6 / 9 5  
R p 9 9 1  ( 20 - 2 7 )  & also R p 1 000 ( 4 )  - 1 00 1  ( 2 9 ) . 

) 
; 
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F • WHO MURDERED THE DECEASED OR COULD HAVE DONE SO , 
CONSIDERING 

(A )  MOTIVE 

( B )  ABILITY , MEANS . & OPPORTUNITY 

F (A )  MOTIVE 

F (A )  1 • 

F (A) 2 .  

Various . organisations or groups have been mentioned as  
pos sibly having a motive to kill the deceased , the 
organisations mentioned are : 

( a )  The ANC or UDF 
( see F (A) 2 .  hereunder ) .  

( b )  AZAPO 
( see F (A) 3 hereunder ) .  

( c )  The NSMS and the State Structures 
( see F (A) 4 hereunder ) .  

( d )  The E . P .  Security Police (The Eastern Province 
Security Branch of the S . A .  Police ) 
( see F (A) S hereunder ) .  

( e )  C . F .  van der Westhuizen and the SADF 
( see F (A) 6 hereunder ) .  

The ANC or UDF was mentioned as a possibility by 
Nieuwoudt . 

1 1 • • • di t moont lik sy eie kamerade kan wees wat horn 
vermoor het , . . .  " .  

· R p 1 5 8 8  ( 1 5 & 1 6 ) • 

) 
,/ 
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F ( A )  2 .  1 • The motive for such murders that he gives is : ·  

1 1 want weens die feit dat hy onderhandel het , en 
di t is nie die UDF se beleid volgens my mening op 
daardie stadium nie om met die regering te 
onderhandel ,  hulle wil j uis dan die derde vlak 
regering nie daar he nie , en dit is al afleidinq wat 

. ek kan maak . "  

R p 1 5 88  ( 1 6 - 20 ) - My underlining 
See also R p 1 5 94  ( 1 2 ) - 1 5 9 5  ( 3 ) , 
R p 1 5 9 5  ( 2 1 ) - 1 5 97  ( 1 4 ) , 

F (A) 2 . 1 . He later also gives the possibility of a power 
struggle in the leadership of the ANC/UDF as a motive 
for the murders . 

R p 1 5 9 2  ( 1 4 - 1 9 )  . 

F (A ) 3 .  AZAPO has been mentioned as a group which could have 
been responsible for the murders . 

F (A ) 3 . 1 . Nieuwoudt gives AZAPO (and the ANC/UDF ) as his prime 
suspects  and he mentions AZAPO being involved in 
conflict with the UDF ( ie .  his opinion , giving a 
motive or a basis · for AZAPO members  to murder the 
deceased ) . 

F (A ) 3 . 2 .  There was undoubtedly conflict between AZAPO and the 
UDF in Port Elizabeth during 1 985 . 

Bundle 6 ,  A8 ( Fazzie ) , A9 ( Coetzee ) & A1 0 ( Swarts ) 
Bundle 2 ,  p 3 6 , para , 4 . 6 �  i & ii . 
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F ( A ) 3 : 2 . 2 .  
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The persons i n  the UDF alliance ( according to  the 
' Spesiale GOS ' meeting of 7 June 1 98 5 )  on the 
AZAPO list ,  whose "heads should go" ( "koppe 
waai " ) , were : 

Edgar Ngoyi (UDF ) , Henry Faz zie ( UDF ) , Mono 
Badela ( UDF & ZWIRU) , Africa Maqolo ( PEPCO & 

PEYCO) and Mkuzeli Jack ( President of PEYCO ) . 

Bundle 2 p 3 6 , para . 4 .  b . i .  

The AZAPO members  under the protection of Rev . 
Maqina were apparently well monitored by 
informers . 

Bundle 2 p .  3 6 , para . 4 . b . i .  

F (A ) 3 . 3 .  On 28  June 1 98 5  Maj or Winter , regarding the 
disappearance of the deceased , allegedly stated "Azapo 
het hulle gekry" . 

F (A ) 4 .  

Bundle 4 ,  F3 4 par . 4 3 . 
R p 3 2 1  1 ( 1 2 - 2 6 ) , Koni . 
R p 6 85  ( 1 9 & 2 0 ) , Winter . 

The National Security Management System and State 
organs consid�red Matthew Goniwe ' s position in some 
deta�l . It is  obvious that he was a maj or concern for 
the NSMS . (especially the security establishment ) and 
the State . 

See.. above , 1 1 C" . 

F (A) 4 . 1 . While the persons and structures in the Eastern Cape 
took a hard-line approach to Matthew Goniwe ( and his  
"geesgenote " )  and were obviously not enamoured with 

-him , the NSMS _ and State organs in Pretoria (higher up 
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in the chain of command) took a more pragmatic and 
conciliatory stance , favouring some form of re...; 

appointment of Matthew -Goniwe· as  a teacher . 

See above , · "C" . 

F {A) 4 . 2 .  What strikes one is that , despite the differences in 
. approach , the NSMS and State Structures appear to have 
been involved in a legitimate process , with legitimate  
{ legal ) . · recommendations and actions by the 
Commis sioner for Police , the Geldenhuys Committee , the 
Department of Education and Training and the 
Directorate of Security Legislation . 

See above 1 1 C 1 1  and Bundle l ,  p 1 8 1 - 1 8 3 (du Bruyn ) . 

F (A ) 4 . 3 .  The concern of these structures ,  especially at ground 
level ( ie .  in the Eastern Cape ) provides a basis for 
certain of these structures or members of these 
structures to wish they could permanently rid 
themselves of  Matthew Goniwe ( and to  a lesser extent 
his 1 1 geesgenotel' ) .  , This is especially so considering 
the fact that he had previously been imprisoned { in 
Transkei - for furthering the aims of communism) , he 
and his ' geesgenote ' had been detained , he had been a 
teacher - and was no longer teaching , yet he was more 
persistent and effective and seemed to grow in · 

s trength and stature each time steps were taken 
against him . 

See above and esp . Bundle 4 ,  F 6 ,  Annexures A & B .  
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To persons in  these State Structures Matthew 
Goniwe was the kingpin figure and the vortex of 
the hurricane that was· devastating the government 
structures and peace in the Eastern Cape . Yet 
unlike the ANC terrorists and Swapo guerrillas , 
who were fair game ( and possibly less effective ) , 
Matthew Goniwe was entitled to the full 
protection of the law . 

This must have been particularly galling to those 
individuals in the structures who had fought and 
killed on the borders ,  yet had to play kid gloves 
with persons they regarded as equally or more 
dangerous than " the enemies " they had been 
allowed to kill . 

Generally 
Also R p 686  ( 1 7 & 1 8 ) Winter 
du Plessis ' Heads p 1 7  para . 3 8 . 

The ultimate frus tration must have been that 
persons in the Eastern . Cape , dealing with the 
problems posed' by Matthew Goniwe , had in effect · 
run out of legal options to effectively and 
quickly curb Matthew Goniwe and his activities . 
On top of this retreat was envisaged in Pretoria 
by persons who did not on a daily basis  have to 
deai with the terrible pressures in the Eas tern 

. -
Cape and could be perceived to be out 6£ touch 
with the Eastern Cape realities and view Mat thew 
Goniwe through rose coloured spectacles . 

) 
/ 
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F (A) 4 . 4 .  The frustrations Matthew Goniwe caused in 1 98 5 , would 
thus have provided fertile ground for any conspiracy 
or plot to kill him , by any disaffected person in the 
NSMS and State , especially those who had reason to 
disagree with the direction the official NSMS and 
State hierarchy were taking . 

F (A) 4 . 5 . There was also tremendous pressure for the persons on 
. the ground to solve the problems in the Eastern Cape . 
Particular pressure was brought to bear on Brig . C . F .  
van der · westhuizen who was then ( 1 9 8 4 / 5 )  chairman of 
the OPGBS ( Eastern Province Joint Management Centre ) . 

R p 2 6 4 0  ( 2 2 - 3 1 ) (vd Westhuizen ) , 
R p 2034  ( 3 )  - 203 5 ( 2 1 ) ,  R p 2 0 5 5  ( 1  - 2 4 ) , 2 1 64 ( 1 1 )  -
2 1 6 5 ( 1 5 ) ( du Plessis ) .  

F (A) 4 . 6 .  The NSMS bodies and members therefore tended to  
include both doves and hawks . In addition the 
"veiligheidsgemeenskap" in the Eastern Cape and 
particularly van der Westhuizen (who wore both OPGBS 
& SADF caps ) and the Security Branch of the S . A . P .  
(who were particularly involved with security in the 

F ( A ) 4 . 6 . 1 . 

F ( A ) 5 .  

Eastern Cape ) were , it is submitted , under great 
pressure to solve the "Goniwe problem" . 

Given the circumstances of Snyman and the 
Security Police in the Eastern Cape , and van der 
Westhuizen and the SADF , it is appropriate · to  
specifically consider them in  respect of  mot ive . 

The Security Police headquarters in the Eastern Cape 
were in Port Elizabeth . The Cradock Security Police 
fell  under and reported to Port Elizabeth . Lt . Col . 
Snyrnan (as  he then was )  was Divisional Commander of 
the Security Police in the Eastern Cape from the 
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beginning of 1 984  till June 1 98 6  ( ie .  for all of the 
relevant period ) . He had also been a member of the 
Port Elizabeth Security Police since 1 96 7 . 

R p 9 6 7  ( 1 5 - 2 9 )  
R p 9 54 ( 1 8  - 2 1 ) 
R p 9 68  ( 2 7 - 3 1 ) .  

F (A ) 5 . 1 . The relevant lines of authority a�d official channel s  
o f  communication for the Security Police , were Cradock 
to Port Eli zabeth , Port Elizabeth ( on behalf of the 
Eastern Cape Division) to Pretoria� 

R p 9 6 9  ( 1 6 - 2 1 ) 
R p 1 0 2 1  ( 1 2 - 1 8 )  . 

F (A ) S . 2 .  Snyman was both the Divisional Commander of the 
Security Police and their top representative in the 
OPGBS and also its  sub-committees . To a degree his 
position was similar to that of van der Westhuizen 
( ie .  he wore both Security Police and OPGBS caps ) . 
His Security Pol ice line of command covered both the 
Cradock branch (Winter et al ) the B section of the 
Port Elizabeth Branch {Maj or Herman B .  du Plessis , Lt . 
G . J �  Nieuwoudt { as he then was ) , Capt . J . M .  van Zyl , 
etc . ) . These two sections were responsible fot 
monitoring Matthew Goniwe in Cradock and Port 
Elizabeth . 

Bundle 3 p 1 24 - 1 2 6 )  esp . B section members , 
R p 9 6 7  { 1 5 - 22 ) , 9 6 9  ( 1 5 - 20 ) , 97 0 { 7  - 2 1 ) 
Bundle 4 F 5 
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While the Security Police used their own channels  
between Cradock and Port Elizabeth and Pretoria 
( i . e .  they worked within their " line-function" 
and chain of command) , Commandant G . B .  Marais 
(Botha Marais ) of the Cradock Commando as  
chairman of the Mini GBS reported to Brig . van 
der Westhuizen ( chairman of the OPGBS ) along NSMS 
channels . 

See above 
Bundle 5 G2 , G53 . 

F (A) S . 3 .  The frustration felt by Lt . Col . Snyman ( echoed to  a 
degree by Nieuwoudt , see above ) clearly comes through 
in the annexure to Snyman ' s  affidavit ( annexure B ) . 

F' (A) 6 .  

Bundle 4 ,  F6 - Annexure B (esp . para . 7 )  
Rp 24 7 9  ( 9  - 28 ) . 

C .  F .  ( 1 1 Joffel 1 1 ) van der Westhuizen was in 1985  both 
Commander in the Eastern Cape of the South African 
Defence Force ( stationed at E . P .  Command in Port 
Elizabeth ) and cha1rman of the OPGBS (which operated 
frcm E . P .  Command in Port Elizabeth ) and held the 
rank of Brigadier at that time . He had approximately 
3 0 , 000  Defence Force members under his command in the 
Eastern Cape . 

R p 2 4 5 1  ( 1 6  - 28 ) , R p 24 52 ( 1 5 - 2 1 ) ,  ( ex Bundle 1 
p 1 0 5 - 1 06 )  
also Bundle 3 p 1 - 4 ( a ) . 

F (A) 6 . 1 . Van der Westhuizen mentions his responsibilities both 
in his affidavits and evidence ( see above F (A ) 6 ) : 
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They also included stopping threat s  of  military 
insurgency in South Africa and as part of his military 
duty sheet his role in the · NSMS could in certain 
circumstances include pro-active action to prevent a 
revolutionary clim�te in his area of responsibility . 

R p 24 7 0  ( 1 - 1 0 )  
R p 24 7 1  ( 1 9 � 2 9 )  

· Bundle 5 ,  G50 . 

F (A ) 6 . 2 .  Van der Westhuizen would have been and was well aware 
of Matthew Goniwe ' s  actions and the unrest situation 
in the Cradock and Eastern Cape in 1 9 84 / 8 5 . 

Bundle 1 ,  p 1 05 (para . 4 ) , p 1 06 (para . 8 )  - p 1 07 
( para . 1 0 ) 
R p 24 ( 4  - 2 7 ) : (Bundle 2 p .  7 ,  p .  1 2  para j & p .  1 9  
( para . 1 6 ) )  
R p 24 9 1  ( 1 - 1 8 )  
R p 2495 ( 1 ) - 24 9 9  
Bundle 5 ,  G53 . 

F (A )  6 .  3 .  There was tremendous pressure on van der Westhuizen 
( and others )  to solve the unrest /political problem 
locally and he had the impression that his j ob was on 
the line , if he did not . 

R p 246 1 ( 22 )  - 24 6 1  ( 8 )  
See also F (A) 4 . 5  above , especially du Pless i s ' 
evidence that van der Westhuizen could be fired or 
transferred if he did not solve the problem , at 
R p 2 1 64 ( 1 1 )  - 2 1 65 ( 1 5 ) but also R p 2034 ( 3 )  - 2 0 3 5 ( 2 1  
& R p 2055 ( 1  - 24 ) . . 
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Van der Westhuizen obviously would have had ample 
reason to wish to get rid of Matthew Goniwe ( and 
to lesser extent hi"s ·

1 geesgenote I )  in 1 9 8 5  • 
Obviously sufficient basis  for motive exists in 
his case . 

F (B )  WHO HAD THE ABILITY , MEANS AND OPPORTUNITY TO MURDER THE 
DECEASED 

F ( B ) 1 • The ability to murder the deceased (when it was done ) 
required accurate intelligence ( information) . I t  i s  
neces sary t o  consider who had the means , ability and 
opportunity to obtain this information . 

F (B ) 1 . 1 .  Given the facts of the deceaseds ' deaths , it is clear 
that the killers would have to have known where  
Matthew Goniwe .and his companions would be on the 
night of 27 June 1 985 . 

F (B ) 2 .  

See above , especially "D" 
Bundle 6 ,  p 1 4 9 - 1 5 9 (of transcribed record ) . 

Derrick Swarts  ( of the UDF ) knew of the deceaseds ' 
t ime of departure and plans to return to Cradock , we 
also know that the Security Police had tapped the 
Goniwe telephone and also had access to this 
information . In addition we know that the Securi ty 
Police  monitored Matthew Goniwe ' s  movements and 
act ivities on a regular basis ( this included following 
him ) in Cradock , Port Elizabeth and elsewhere in the 
country . 

) 
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While the SADF and van der Westhuizen had the 
technical ability to tap telephones , much of their 
information on Matthew Goniwe was obtained via NSMS 
channels ( especially briefings etc . by the Security 
Police ) . One also would not have �xpected the SADF 
and Security Police to fall over each other in respect 
of such activities as monitoring activists  as this 
would be totally -counter productive and cause stress  

· between van der Westhuizen and Snyman . 

R p 2 1 54 ( 24 )  - 2 1 55 ( 9 )  but see also R p 2 1 56 ( 1 8 ) 
2 1 57 ( 23 )  
p 2 1 78  ( 8  - 1 1 ) . 

F ( B )  3 .  1 . AZAPO could theoretically have had people- who saw 
Matthew Goniwe in Port Elizabeth . They obviously ( in 
1 985 ) would not have had nearly the same intelligence 
gathering capabilities as the Security Police or the 
SADF . 

F (B ) 3 . 2 .  If persons ( or groups ) in the higher echelons of the 
NSMS were conspiring to kill  Matthew Goniwe , they 
would obviously have had to obtain details of Matthew 
Goniwe ' s movements on 27 June 1 9 8 5  to murder him 
themselves . To work without the knowledge of the 
Security Police would have invited apprehension by and 
conflict with the Security Police . Given Matthew 
Goniwe ' s movements  it is unlikely they could have 
launched an operation such as these assassinat ions on 
27 June 1 98 5  without extensive local Eastern Cape 
assistance . 

j 
/ 
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The Security Police also had established informers t o  
monitor activities  of persons such a s  Matthew Goniwe 
( and AZAPO , etc . ) .  The other members  of the 
"veiligheidsgemeenskap" in the NSMS would have 
obviously known this . Any person in the NSMS , 
planning the murders in this case , would logically 
check with the Security Police , before assassinating 
persons such as Matthew Goniwe and his companions , as  

- one or more of them , could in theory , have been key 
informers for the Security Police . 

The Security Police ( and SADF to lesser extent ) would 
in 1 98 5  have had access to information regarding 
potential road blocks , police patrols and other 
possible impediments  to murdering the deceased , and 
disposing of their car in the area used by the 
murderers .  Any other groups planning the murders 
would have been extremely reckless to operate as the 
murderers did , without this intelligence 
( information )  . 

F (B ) S . 1 . The Security Police ( and to a lesser extent the SADF ) 
would have had the, added advantage of being - able to 
finesse through unforseen roadblocks or unforseen 
queries such as  spot checks by off duty policem�n and 
others ( e . g . the traffic police ) . 

F (B ) 6 .  All the potential suspect s /organisations had manpower 
or potential manpowef with the ability to kill 
persons . 

See above . 

l 
./. 
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F (B ) 6 . 1 . The unres t  murders  and , the fued between AZAPO and UDF 
(and their member organisations ) show that parties  
other than the Security forces had the ability and 
means to ki ll persons . 

See above . 

F (B ) 6 . 2  . .  rn respect of the Security Forces , both the SADF and 
the Security Police h?d manpower _with the ability to  
kill persons . 

F (B ) 6 . 3 .  The SADF had been involved in war on the borders of 
SWA/Namibia and Angola and had given back-up support  
to the Police in  respect of  the unrest .  The SADF 

forces are obviously trained to kill and this abi lity 
could be used both for conventional and unconvent ional 
actions . Theie were approximately 30 , 000  personnel 
under van der Westhuizen . They would have included 
persons capable of killing others in the manner the 
deceased were ki lled in this case . 

Above ( generally )  + Bundle 1 p 1 0 5 - 1 06 ,  Bundle 3 p 
1 - 3 (van der Westhuizen ) 
Bundle 5 ,  G 33 , 6 3 4 , 6 3 5  & 6 3 6  
Bundle 4 ,  F 2 4  & annexures . 

/ 

F ( B )  6 .  4 .  · The Security Police also had experience of the war 
situat ion on the borders and particularly on the 
SWA/Namibia border . Their ranks in the Eastern Cape 
included persons who has served with Koevoet in 
SWA/Namibia : Koevoet was regarded as one of the most  
effective uni ts  fighting against SWAPO guerrillas/  
insurgent s , with a high · 1 1kill 1 1  rate . The Security 
Police also  had access to and the services of Askaris 
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( or former terrorists , who . ha� changed alliance ) many 
of whom would have training for and had experience of 
killing . 

Winter : R p 620 ( 22 )  - 6 2 1  
R p 7 03 ( 6 )  � 7 04 ( 2 ) , p 7 0 5 ( 2 5 - 3 1 ) 
R p 706 ( 1 2  - 24 ) ( - each commander could use 
his own unorthodox methods and this often 

. caught the enemy offsides ) .  

R p 707  ( 6  - 9 )  
R p 7 1 6 ( 1 0  - 1 5 )  

R p 722  ( 1 0  - ? 9 ) I p .  723  ( 4  - 1 6 ) . 
R p 1 4 0 7  ( 1 0 )  

The Askari , Charles Jack also known as Xolile 
Sakati , blown-up by the Motherwell  bomb ( in 1 9 8 9 ) 
was at tached to the Port Elizabeth Police in 1 9 8 5 
( as were w/o Mgoduka , Sgt Faku and Const .  
Mapipa ) . Jack/ Saka ti  was not on the official 
staff list . 

Bundle 5 6 1 7 & Bundle 3 p 1 24 - 1 2 6 .  
R p 1 3 6 8  ( 2 1  - 2 6 ) . 

The points above indicate that van der Westhuizen and 
the SADF and Snyman and members of hi s Security Police 
had the best ability and means to carry out the 
murders in this case . While UDF and Security Police 
would have known that the opportunity existed to have 
Matthew Goniwe in Port Elizabeth . 
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THE SIGNAL OF 7 JUNE 1 9 8 5  

How the Signal · impacts  on the point s. above is  of  key 
imps>rtance , because although the documents  produced and 
evidence led since this inquest was re-opened are highly 
relevant ( as indicated above ) , the Signal is the one 
document which can be interpreted as · a recommendation that 
Matthew Goniwe , Mbolelo (Mbulelo ) Goniwe and Fort Calata be 
murdered . 

du Plessis  R p 2 0 1 8 ( 1 0  - 1 2 ) 2063  ( 3 0 )  to 2064 ( 2 )  
Bundle 4 ,  F4 para . 5 & para . � -
van · Rertsburg R p 54 ( 1 2 ) , p 60  ( 1 4  � 22 ) . 
Vermaak R p 4 4 5  ( 1 3 ,  1 4 ) , · ( 23 )  
Stemmet R p 3 4 1  ( 20 , 2 1 ) 342  ( 1 -2 ) 
Families '  Heads p 38  - 1 08 but especially p 1 1 8  para . 8 2 . 

The question of the Signal , its formulation , i t s  
import, and security classificat ion are dealt with in 
detail in the families ' Heads . Many of their point s 
are not in dispute '  and I will not repeat them . 

Families ' Heads p 38 - 1 08 and p1 1 8  para . 82 . 

G2 . Taking an overview of the Signal one has an extremely 
unusual set of circumstances which I will set out 
hereunder . 

G3 . The Signal was drafted and signed by du Plessis , nobody 
other than him and the Signaller ever admit seeing it  in 
the Eastern Cape . 

) ,, 
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Du  Plessis was also party to  meetings with Sisulu ( of 
the · "New Nat ion" newspaper which first published the 
Signal ) and others in unusual circumstances and had a 
close friendship with Holomisa , who supplied a copy of 
the Signal to the "New Nation" . 

R p 2 2 7 3  - 2274 
Bundle 1 p 6 9  
SADF Heads p 6 1  para . 5 1 , p 6 3  para . 53 . 

No other copies of the Signal have been found , in 
either the Eastern Cape or Pretoria . 

Bundle 1 p 80 and p 3 9  
Bundle · 1  p 6 0  and p 6 3  
Bundle 1 p 2 0 6  par . 7 and p 2 1 2 .  

' Du Plessis  confirmed the authenticity of the Signal to  
both Sisulu and to  the legal representatives of  the 
SADF . 

Du Plessis R p 20 1 9 ( 1 8  - 2 5 ) , p 2274  ( 1 0 e . v . ) 
Bundle 1 p 1 02 - 1 04 ,  Bundle 4 ,  F4 . 

Du Plessis has made two affidavits , the first giving 
a, innocent interpretation of the Signal , the second 
explaning why he gave the first affidavit and 
explaining that · the Signal was in fact a 
recommendation that Matthew Goniwe and Mbulelo Goniwe 
and Calata be killed . 

Bundle 1 p 1 02 - 1 04 & Bundle 4 ,  F4 . 

The SADF Heads mention various weaknesse·s in du 
Plessis ' evidence . 

See esp . SAri� Heads and response in du Plessis ' ( and 
Families ' )  Heads . 
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Normally with a background of this nature and with the 
concessions extracted by the representatives of the 
S . A . D . F .  one would , despite the refreshing honesty 
that du Plessis  ·often displayed when giving evidence 
( especially on the circumstances during 1 98 4 / 5 / 6 ) , 
have to consider his evidence with caution and only 
accept it if it  was corroborated or not disputed or 
supported by the probabilities and logic . Much of his 
evidenc� is thus supported and weight can , it is 
submitted , be attached to such evidence . 

G3 . 5 .  1 . It  may be mentioned in pass ing that the maj ority of 
witnesses in this inque�t did not · impress as being 
absolutely frank , truthful and open with the Court . 

G4 . The evidence of the very persons who could theoretically 
explain the · innocent . meaning of the Signal , tends if  
anything to  negate the innocent interpretation of the 
Signal . 

G5 . · The event s surrounding the date of the Signal were : 

( i )  2 3 / 5 /85 : OPGBS Meet ing and recommendation that 
Matthew Goniwe and Calata must never ever be re­
appointed ( as teachers )  . Van der Westhuizen , du 
Plessis , Snyman and Vermeulen present . 

Bundle 2 p 7 et  seq . 

( ii )  2 3 / 5 /85 : A signal message to the SSVR ( only 
' Vertroulik ' )  "persoonlik" from van der Westhui zen , 
which is sent by Vermeulen with du Plessis ' name given 
for inquiries . Van · Rensburg receives it and "O & · O " 
are informed of its contents .  This signal pertinent ly 
s tates the OPGBS unanimously decided to recommend that 
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Goniwe and Calata under no circumstances ever be 
. ' 

appointed to  a post in the . DET again . 

Bundle 1 p 6 5  ( S.ignal typed and notes written thereon , 
p 6 8  ( Fourie ) ,  p 53  & 54  (handwritten signal ) .  

( iii )  6 /6 /8 5 : A ' GOS Aksiekomitee ' meeting chaired by Vlok 
in Pretoria  refering a decision on Goniwe � s re­
appointment to a committee under the direction of the 
SSVR .  

( iv) 7 /6 /8 5 : The Geldenhuys committee sits  to discuss and 
draw-up a report for Vlok on the possible re­
appointment of Matthew Goniwe to a post  in the D . E . T .  

R p 503 ( 1 6 - 1 7 )  . 

( v )  7 /6 / 8 5 : The Signal is  sent , marked · 1 1 uiters geheim 1 1  

and for the personal attention of van Rensburg .  It  
has no reference to  the appointment of  Goniwe to a 
D . E . T .  post whatsoever . It has no mention of an OPGBS 
meeting , i t  is  not a confirmation of the 2 3 / 5 / 8 5  

signal and makes no reference thereto .  

Bundle 1 p 7 3  Geldenhuys R p 5 1 9 ( 1 8  - 2 1 ) 

( vi )  27 /6 /85 : Mat thew Goniwe , Fort Calata and their two 
companions are murdered . 

G6 . The fact that the Signal was sent and received is  confirmed 
--

by the Signaller and van- Rensburg . IL and its contents 
then could always  have_ been drawn to van der Westhuizen ' s 
attention or he could have demanded to see the Signal ' s  
exact wording . Du Plessis could not therefore have 
afforded to have a signal �hich conflicted with what he was 
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told to confirm ( even if he kept control of the OPGBS file 
copy) . Van Rensburg would also . haye · seen if  a nonsensical 
signal was received which had no relationship to the 
telephone conversation .  I t  i s  clear that the wording of 
the signal is  correct ( Signaller ' s  confirmation ) and that 
it was close enough to the telephone conversation for van 
Rensburg not to query van der Westhui zen , even if he did 
not like the word choice . One can therefore acce�t that 
paragraphs 1 , 2 and 3 conveyed to van Rensburg the essence 
of the telephone conversation which it  is  meant to confirm . 

Bundle 1 p 74  - 7 5  
R p 3 0  ( 1 0 - 1 2 ) 

G7 . Mbulelo Goniwe ( also referred to as Mbolelo ) was never 
n:tentionF=d for consideration for appointment to the DET , the 
Geldenhuys Committee were not entrusted with the task of 
making recommendations in respect of him . Why his name 
should be included in a top secret signal to evaluate the 
re-appointment of Matthew Goniwe , is extremely strange and 
cannot be adequately explained by the Geldenhuys 
Conunittee ' s  passing reference to ' optrede teen Goniwe 

. Meelopers ' . 

Bundle 2 ,  p .  7 7  para . 40 . 
Contra : SADF Heads 
Families ' Heads 

GB . There was a Security Police representative on the 
Geldenhuys Committee who would have been aware of the 
detention option . Van Rensburg would undoubtedly have 
known this· and that . such a member would know of his E . P .  
Divisional - Commander ' s -views ( i . e .  Snyman ' s  attitude ) . Why 
would van Rensburg need a superflous recommendation for 
detention , by s ignal , if the party that primarily dealt  
with such mat ters was present? · 

, I 
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He had no expectation that the Signal  would arrive on 
the 7th , yet t ries to say he needed the Signal in case 
the line function canal ( Se�urity Police) overlooked it . 

R p 208  ( 4  - 1 1 )  
also see Families ' Heads and SADF Heads . 

The clear ' line function ' for detentions lay with the 
Security Pol ice . There is no good reason why van der 
Westhui zen would trespass so blatantly into their area 
of j urisdiction ( and be allowed to do so by van Rensburg · 
who would have known of McDonald ' s  presence ) .  
Furthermore there is no evidence that van der Westhuizen 
contacted anyone about his proposal , not even Snyman who 
was with him on the 7th .  There was also no indication 

. that the Signal ' s  proposal was ever that of a committee 
of the , OPGBS . The Signal therefore appears to contain 
the personal recommendation of van der Westhuizen . 

Swart , Bundle 1 p 87  - 8 9  
Snyman , Bundle 1 p 96  - 98 , p 2 0 5  ( 1 2 - 20 ) 
van der Westhuizen R p 248 1  ( 2  - 3 )  
du Plessis R p 2 1 4 7  ( 1 3 - 1 8 ) . 

The Signal stands in solitary isolat ion yet the signal 
of 2 3 / 5 / 8 5  has it s origin in the OPGBS minutes , it was 
on file in OPGBS files and it was on file in the S SVR 
(Pretoria ) with its relevant �e�s thereon . 

Bundle 1 p 3 2 , p 50  - 54 , p 6 3  - 6 8 . 

G9 . Van der Westhuizen had a reputation for exactness .  The idea 
of him sending a poorly worded obscure communication , when the 
signal needed to clearly convey it s message , to not only van 
Rensburg ,  but others ,  was extremely s trange ( unless the · Signal 
had to use veiled language t� convey something other than mere 
detention) .; 

Van Rensburg R p 2 0 5  ( 26 - 3 1 ) .  
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Du Plessis  was a trusted and reliable officer holding 
key posts ,  who even after the· death of Goniwe and his 
companions , was entrusted with key , sensitive 
operations and information .  He was not a person one 
would expect to use insensitive , obscure language in 
his communications , unless veiled terms were needed . 

· van der Westhuizen R p 2 9 7 9  ( 9  - 1 9 ) ;  2 9 80 ( 1 1 - 1 7 ) 
du Plessis  R p 1 940 ( 1 )  - 1 94 1 ( 3 )  
du Plessis ' and Families ' Heads 

When du Plessis  sent the Signal on 7 June 1 98 5  and if  
he  and van der Westhuizen ( and van Rensburg )  only 
intended it to be a recommendation that Calata , 
Matthew and Vibulelo Goniwe he detained , none of them 
could have known that Matthew Goniwe and Fort Calata 
would be murdered on 27 June 1 985 or even that such a 
possibility existed . Neither Du Plessis · nor van der 
Westhuizen could , it is submitted , at that time have 
had any hidden motive in using obscure emotive 
language to convey and support their proposal for . 
detention . On the innocent explanation of the Signal 

. ( SADF Heads ) one would have expected clear easily 
understood language that could be conveyed to  a 
diverse group and be understood by them . 

The signal of 23  May 1 985 , drafted by du Plessis ' 
j unior , shows how one would have expected the Signal 
to be drafted ( i . e .  in clear unequivocal terms ) . 

Bundle 1 p .  53  & 54 . 
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Paragraph 4 of the Signal was supposed to  .relate to  a 
proposal for detention�  Instead we have in 4 . A .  a 
warning that interdicts such as in the Godolozi , Hashe 
& Galela disappearances could be expected � 

Van Rensburg R p 37  ( 2 1  - 2 4 ) . 

G9 . 2 .  3 .  1 .  The interdicts  in that matter were. habeas corous 
interdict s  and the three PEPCO officials mentioned , 
have disappeared permanent ly from society . 

G9 . 2 .  3 .  2 .  It  is strange that a Commandant , Du Plessis , would 
mention the interdicts , which related to a case 
involving the complete disappearance of individuals , 
in a signal recommending legal detention , all the time 
knowing General van Rensburg and Brigadier van der 
Westhuizen , would and could ( respectively ) see the 
Signal and could severely criticise him for implying 
that the "permanent removal from society" meant that 
Goniwe Calata , Matthew and Mbulelo Goniwe would 
disappear completely like the PEPCO 3 .  In doing so du 
Plessis was either highly negligent or paragraph 4 . A .  
of the Signal in fact was warning of the possible 
results  of causing the Goniwes and Calata { the UDF 3 )  

. to disappear permanently ( i . e .  no� into detention) and 
that this was what the Signal was intended to conv�y . 

Bundle 1 p 7 3  ( Signal ) 

G 1 0 .  The Signal was sent on 7 June 1 985  and van der Westhuizen 
was in Pretoria , at the SSSC ( SSVR) for some days after 9 
& . 1 0  June 1 9 8 5  ( at least on 1 2  June 1 98 5 ) . It is  
surprising that van Rensburg did not raise the Signal at 
all with him and that they did not on their evidence , 
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discuss the proposal ( even if van Rensburg did not have the 
Signal yet , which is u�likely ) .  

van der Westhui zen R p 2829  ( 4  - 1 0 ) 

· Bundle 2 ,  p .  3 9  para . 1 4  

van Rensburg R p 205  ( 26 - 3 1 ) 

G1  0 .  1 . There was presumably time for both van der Westhuizen , 

van Re�s9urg and others to discuss the Signal ' s  

recommendation while van - der Westhuizen was in 

Pretoria and to plan how best  to put it into 

operation . 

G 1 1 .  The . Signal was sent · to General van Rensburg , the head of 

the Strategy division of the SSSC ( SSVR) who was in a key 
position , and liaised or saw on a regular basis persons in 

various government departments ,- but especially the security 

establishment . He met Brig . Willem Schoon on occasion . 

Van Rensburg R p 22 ( 4  - 1 0 ) p 22  ( 2 6 - 2 9 )  & p 4 9  ( 1 0 -

1 7 ) . 

Stemment R p 3 7 9  ( 22 - 3 0 )  

G 1 2 .  While various meanings can be ascribed t o  the words in the 
signal , these do not really assist  this inquiry , because 

the circumstances make . an innocent interpretation extremely 

unlikely . The logical interpretation , on all the facts , is  

that the signal cannot fit in with the current suggested 

innocent interpretation . 

See also SADF Heads vs . Families ' & du Plessis ' Heads 
On probabilities see S v Sinah , 1 9 7 5 ( 1 ) SA 227  N 228  G 

S v Guess , 1 9 7 6 ( 4 )  SA 7 1 5 A 7 1 8 H 
S v Texeira , 1 9 80 ( 3 ) SA 7 5 5  A 76 1 A 
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G 1 3 .  If , on all  the evidence , it  cannot be found that a nexus 
exists  between the signal and the- eventual deaths of the 
deceased , it is submitted that this Court is not called 
upon to make a finding on the question whether any 
individual person may prima facie , have committed an 
incitement or conspiracy to commit murder . 

See Section 1 6 ( 2 )  ( d )  of Act 58 of 1 95 9 . 
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H .  EVALUATION 

H1 . In final analysis we have a situation where various persons 
and organisations had the basis for a motive to  murder 
Matthew Goniwe and his companions . 

H2 . The suggestion by Nieuwoudt that the ANC/UDF or their 
leaders/members  committed the murders does not have meri t  
and the reasons he suggested , namely that Matthew Goniwe 
negotiated or a leadership struggle , ignore the fact that 
Goniwe was a highly effective member of the UDF and had 
spread its influence especially in the rural platteland . 
He was obviously liked and well considered by the " l inkse  
poli tici 1 1 

( to use the language of the Signal ) . Thi s  
suggestion i s  not one o f  the options considered by either 
van der Westhuizen (now Head of Military Intelligence ) or 
Winter ( former Cradock Security Police commander ) . 

R p 92  ( 1 4  - 2 7 ) ; 93  ( 1  - 7 ) ; 9 9  ( 1 8 - 3 0 ) . 

H3 . The suggest ion that AZAPO had reason to kill Matthew Goniwe 
and �is companions , is based on the feud between AZAPO and 
the UDF in Port Eli zabeth . AZAPO in addition had the 
ability to kill UDF members in Port Elizabeth at the time 

H3 . 1 . 

( al though its human and material resources were fairly 
limited compared with the SADF and Security Police ) .  

The AZAPO list of persons whose heads should roll 
( "koppe waai " )  as reported at the 1 1 Spesiale GOS ( Port 
Eli zabeth ) 1 1  meeting of 7 / 6 / 85  ( attended by both van 
der Westhuizen & Snyman ) did not include Matthew 
Goniwe or his companions . He therefore does not seem 
to have been one of the specific targets  of AZAPO in 
Port Elizabeth and it seems unlikely , · 
even if they could , that AZAPO would have s taged the 
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of Matthew Goniwe 

Bundle 2 ,  p .  3 5  - 3 7  ( esp . para . 4 . 6 . ) 

and his 

AZAPO and Rev . Maqina were obviously well  monitored by 
the "Veiligheidsgemeenskap" . Snyman confirms that 
Maqina was the "protector" ( "beskermheer " ) of AZAPO in 

· Port Elizabeth ( in 1 98 5 )  and the AZAPO members stayed 
with him at that time . 

Snyman R p 1 1 7 3 { 22- 2 9 ) . 

The monitoring of Maqina and the AZAPO members would 
therefore not have been difficult . 

Whether Maqina and the AZAPO members needed monitoring 
by the Security Police { or the SADF ) was another 
matter as Maqina worked both for the Security Police , 
with Maj or Herman du Plessis  as his handler , and 
thereafter became move involved with Eduguide CC . 
Maqina later founded ' Arna Africa ' , which the State 
funded ( this was after he was thrown-out of AZAPO ) . 

Du Plessis  R p 2 1 46  { 4  - 3 1 ) .  

While Nieuwoudt suggested that not every action of 
AZAPO could be monitored and that they had vehicles , 
etc , the mounting of a co-ordinated operation such as 
the Goniwe murders , on their own , without being foiled 
or apprehended . or ever found-out , would , it is 
submitted , have been beyond their capabilities . 

H4 . Both van der Westhuizen and Snyrnan and the persons working 
under them had the capability to mount an operation such as 
the Goniwe murders  in extreme secrecy and silence . 
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HS . The Signal , together with Snyman ' s telegram ( or signal ) and 
the evidence and copies of documents  show a high degree of 
polarisation and a war mentality in the country during the 
8 0 ' s ,  with persons such as Goniwe regarded as  the enemy . 
The unrest and anarchy j ustified and prpvide a very clear 
basis  for a motive to kill Goniwe and his ' militant 
lieutenants , especially by those in the front ranks in the 
Eastern Cape . As stated above , the "dovish" moves by 1

1 0 & 

0 1 1  to accommodate Mat thew Goniwe must have been well nigh 
the last st�a� for those who had to deal with the unrest 
and spreading chaos that Matthew Goniwe was perceived to 
cause in the Eastern Cape . 

H6 . Koni gave valuable insights into the workings of the 
Cradock Security Police . The tra_nscript of the call 
between Matthew Goniwe and Derrick Swarts  support s  Koni 
that the call was early in the morning ( see Goniwe ' s 
reference . to the time as 5 : 30 - Bundle 5 ,  qg p 2 3 9 ,  first 
entry dated 2 7 / 6 / 8 5 ) . Koni was however not an insider in 
respect of much of what happened . There may be a doubt as 
to when Winter made the remark "AZAPO het dit gedoen" , 
s ince it  appears from the affidavit of Basson (A1 3 )  that 
Goniwe ' s  vehicle was only discovered at about 1 6h00 , and 
that Koni could only have known about it after then , by 
which time , on his own evidence , he was not at the office 
any more . 

H6 . 1 . What can however not be denied , is  Koni ' s  s tatement in 
evidence that Winter left the office on the morning of 
the 27th and did not return on that day . · It is 
significant that this part of his evidence is  not 
specifically denied in their heads by the 
representatives of· the SAP . Although they submit that 
Koni ' s  evidence relating to leaving Cradock is  
unreliable , Koni while confirming they left the 
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office , conceded that he could not say whether Winter 
and the others had in fact left Cradock . It i s  

however never specifically denied that Winter had in 
fact left the office for a whole day , without 
indicating where he had gone or for what reason ( and 
that this occurred on the day of Goniwe ' s  death ) . 

Contra : SAP Heads p 1 6 . 

While Koni did make some mistakes in his evidence i t  
is  submitted that the criticisms are not o f  such a 
nature that his evidence can be rej ected . His 
demeanour was generally good . 

H7 . The Signal and du Plessis ' evidence give tantalizing 
details  of how the system worked and how people felt in the 
system . Du Plessis was open about " the system in the 80 ' s " 
and about secret operations (Katzen et al ) . His knowledge 
of the circumstances surrounding the Signal and especially 
Goniwe ' s  murder is  however frustrat ingly limited ; it i s  
s trange that h e  was entrusted with sending the Signal and 
even choos ing the names of Goniwe ' s  militant lieutenants to 
be mentioned in the Signal , yet has no further knowledge of · 
the matter . 

H7 . 1 . 

H7 . 2 .  

The Signal could and can be interpreted as  a 
reconunendation that Matthew Goniwe , Fort Calata and 
Mbulelo Goniwe be murdered . 

See Above 
also Families ' Heads p 1 1 8  para . 82 . · 

The Signal was sent at the time when the unrest was 
assuming the proportions of a revoluntionary onslaught 
( and warfare ) and when war was being fought on the 
borders ,  when the distinct ion between enemies  (on the 
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borders ) and members of organisations such as  the UDF , 
were fast blurring and both were perceived as  the 
enemy ., 

Given the existence of ove� zealo�s securocrats and 
people under tremendous pressure to deal with the 
problems of the unrest ;  coupled with people who were 
used to exercising their own discretion at ground 

· level ( e . g .  the Koevoet  unit s  were allowed a wide 
discret�o� in SWA/Namibia , as mentioned by Winter ) or 
persons told to solve the unrest problem themselves 
( such happened to van der Westhuizen) ; one had the 
potential for persons to easily misinterpret the 
Signal ' s  mes sage or to �nterpret any . ' nod and wink ' 
after its dispatch , as approval for act ion . 

One can but think of the much rued words of Henry II  
of  England ( in respect of  Becket ) :  

"Who will free me of this turbulent pries t ? " . 

The Signal as far as its  progress in Pretoria is  
concerned dies with van Rensburg ( although Sternrnet and 
Verster may have seen it ) and only van Rensburg knows 
whether it had any further role in this matter . His 
evidence about what happened with the Signal i s  far 
from satisfactory , his evidence and affidavits  as to 
when it was received are also contradictory ( see SADF 
Heads ) . Unfortunately there i s  no evidence at this 
stage that the Signal is  directly linked to the 
murders . 

The Signal nevertheless gives a clear idea how 
strongly van der Westhuizen felt about Matthew Goniwe . 
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H8 . The Families ' Heads give specific names of individuals  and 
submit the persons are guilty of murder : 

H8 . 1 . 

Families ' Heads p 1 3 2 para . 1 1 6 .  

The names given are as follows : 

van Rensburg 
van der Westhui zen 
du Plessis 
Winter 
Snyman 

H8 . 1 . 1 . The families also submit that other members  of the SAP 
and SADF whose identities are unknown are also guilty 
of murder . 

H8 . 2 .  

Families ' Heads p .  1 3 2 para . 1 1 6 .  

A thumb-nail sketch of each person suggested in the 
Families  Heads , is  as follows : 

van Rensburg - Key position in SSSC , -. contact with 
various departments ,  head of Strategy , insight into 
direct ion government taking with Goniwe ( esp . "O & 
O" } , knowledge of · composit ion and direction of 
Geldenhuys Committee . Signal confirms his discussion 
with van der Westhuizen . He and van der Westhuizen · in 
Pretoria  the next week . 

van der Westhui zen - ( see above also ) chairman of 
OPGBS and commander of the SADF in the Eastern Cape 
(pressure on him to · Solve unrest ) ,  innovative person 
who is  prepared to try new solutions ( du Plessis & his 
own evidence ) ,  close co-operation with others in OPGBS 

j 
, 
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including Snyman . ·  Sufficient capabilities and bas i s  
for motive . And veiled language on occasion ( e . g .  
Katzen ) , originator of Signal·. 

du Plessis  - he  held key posts  in  the OPGBS ( and E . P .  
Cowmand )  he was trusted with highly secret operations 
( e . g .  Kat zen ) , he was entrusted on his own evidence to 
add Fort Calata and Mbulelo Goniwe in the Signal . He 

. also had close contact with other members  of the 
OPGBS . He drafted and sent the Signal . 

Winter - Commander of the Security Police at Cradock 
( & esp . in May and June " 8 5 ) , member of Koevoet for a 
nUJ�ber of years ( as P . E .  men Sakkie van Zyl and Sakkie 
du Plessis ) ,  had little time for Mini GBS , was his own 
man (kept his opinions to himself ) ,  he and his branch 
monitored Goniwe ,' had direct access to informat ion of 
Goniwe ' s  proposed movements on 2 7 / 6 /8 5 . Left office  
on 27th  not returning . On · 2 8th and thereafter his  
reactions highly suspicious . 

Snvman - ( also see above ) As with van der Westhui zen , 
a key member of OPGBS and Head of the Security Police 
in the Eastern Cape . His division monitored Goniwe 
and other activists . He has men such as van Zyl , 
Winter and Askaris under his command : Herman du 
Plessis his B-section commander would have known thi s , 
especially as his brother Sakkie du Plessis  had been 
with Koevoet . As with van der Westhui zen sufficient 
capabilities and intelligence ( info . ) plus a basis  for 
motive . 

The facts ,  it is  submitted , point overwhelmingly to 
the participat ion of elements in the Security forces 
in the murder of Matthew Goniwe , Calata�  Mkonto and 
Mhlauli .  
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In respect of the persons mentioned in 8 . 1 . and 8 . 2 .  
above , there is a high degree of probability on the 
evidence that either van . der Westhuizen or Snyman or 
both of them and/or the others mentioned with them 
( van Rensburg , Winter , etc . ) were responsible for the 
deaths of Goniwe and his companions . Furthermore 

· there is  a high degree of probability that other as 
yet . unidentified members of the Security Forces 
( especially the SADF and Security Police ) were 
involved in the murders . Our frustrating conclus ion 
unfortunately is  that we cannot submit with authority  
exactly which combination of the named individuals  are 
guilty of murder . 

( 

f'1 / l L 
M . J . C . �N SC 
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IN THE SUPREME COURT OF SOUTH AFRICA 
(SOUTH EAST CAPE LOCAL DIVISION) 

CASE NO: CC7 /93 

�-fA TTHEW GONIWE 

SPARROW !v!KONTO 

FORT CALATA 

SICELO MHLAULI 

HEADS O F  ARGUNIENT IN REPLY BY 
THE SOUTH AFRICAN DEFENCE FORCE 

INTRO DUCTION 

In  these Heads . we have Jdopted the foi lowing scheme: 

In · Sccti�n A. ·.ve deai \Vi th the arguments raised by Counsei for the 

Famiiies on the rooics of the Katze:, documents . the evidence of Van Der 

\Vesthuizen and the tvidence of Du Plessis. 

In Section B \Ve deal with the various other �opics raised by  Counsel for 

the Farniiies. 

3. -In  Section C we de;tl with topics raised by Counsel for Du Plessis. 
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SECTION A 

KATZEN: • 

4 .  The frequent and heavy reliance on the Katzen documents , and 

particulariy on  words like lluithaai" ' demonstrates the extent to  which 

Counsel for the families and for Du Plessis are driven to finding material 

to connect Van Der Westhuizen with the Goniwe murders . 

The fact and the contents of the Katzen documents concern transactions 

( in the res 5eswe sense ) which have nothing to do with the Goniwe 

murders. 7he test or" re!evancy is and remains unsatisfied. 

6 .  Not even �he  · ·  simiiar fact" ruie can .be . cailed m aid to  assist m the 

2.dmissioiiitv of the Katzen documents: 

6 . 1 Coon a proper approach to the problem . the Katzen 

documents are neither receivable in evidence nor capable or" 

being accorded any weight. 

I I  SIMILAR FACTS 

1 .  Introduction 
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The topic of similar-fact evidence involves 
a consideration of three of the matters that 
have already been discussed: (a) the re­
quirement that E;vid�!Jce, . j£ it is to be 
received, must ·be Iog-icaHy relevant and of 
sut1icient probative force to w�rrant its 
reception d�pite any practical disadvan­
�es that might be caused by admitting it; 
and (b) the rules of the English law, 
applicable to character evidence, that have 
been (c) applied to South Africa by statute. 
Similar-fact evidence, it will be seen is only 
exceprionaily admissible. It wil l  be re­
ceived exceptionally, only if it is, first, 
suiliciencly relevant to warrant its recep­
tion and. secondl_v, if it has a relevance 
other than one based solely upon 
character . .  , 

Hoffmann and Zeffent: The South African Law 
of Evidence (4th Ed. ) ,  p. 52 

6 .2  Three considerations demonstrate not oniy the lack or" any 

cxceµtional circumstance. but  reasons why the Katzen 

documents cannot contribute to a finding in this case. These 

�e: 

6 . .2 . 1 The fact that there is no  reiationshio between the 

one set of events and the other: 

This pan of the enquiry is  concerned with the 

interpretation o� the signal . How can the in ter­

pretation of the signai written on the 7th June 

6.2.2 
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1 985 be affected by the use of the words a year 

later in a different place and i n  a different con-

text? 

6 .2 .3  How can the use of the words "permanent . . .  

verwvder 1 1  used by D u  Plessis m the 

circumsrances of the si2:nal be affected bv the use - � 

of the words " ui thaal . . .  " and others by different 

authors in a different context? 

�ot only are there no factors present which would warrant " exception­

aiity " . but those factors that can be found miiitate against the use of the 

Katzen documents and negate any probative vaiue of those documents . 

3. S imiiariy , rhe BSB document was written two years later by a person 

-.vho had nothing to do with the Goniwe affairs. S imilarly . Van [?er 

Westhuizen . :1ei ther in  1 985 or 1987. pad anything to do with the BSB. 

Moreover. the BSB was a very different organisation with very different 

aims to the OP GBS .  the SVVR or the Eastern Province Command of 

Van Der Westhuizen. 
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9 .  Whether one proceeds by  way of  pure legal principle o r  plain common 

sense, the result is very much the same:  the events which were acted 

out by entirely different actors in entirely unrelated matters a year later 

do not assist in revealing the identity of the Goniwe killers. 

CRITICIS�f OF  VAN DER WESTHUIZEN'S EVIDENCE: 

1 0 .  In  their Heads. counsel for  the families introduce their argument on this 

:opic with the use of words like '' untenab le " , " �t.idicrous " and "absurd " 

in  describing aspects of Van Der Wesrhuizen ' s  evidence. Epithets and 

brickbats · c3J1 never improve the quaiity of what purports to be a 

re3.soned argument .  nor supplement the lack of sound reasoning in  i t .  

1 1 . In paragraph .l7 . l Van Der Westhuizen ' s  iack of detaiied memory on the 

:opic i s  seen . \Vithout reJ.soning ,  as evasiveness and a ploy of 

convenience. �o attempt is made to get this resuit  by reference t0 the 

facts or reJ.sonin g .  

1 :2 .  What counsei · overiook. and  what cannot b e  overlooked . are the 

foilowing :  . .;t the time when Van Der Westhuizen made his affidavit . 

seven vears had eiaosed since the si£nal had been sent. and bv the time . . · . - -

he  testified . eight years had elapsed . Secondly , at the time of Van Der 
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Westhuizen ' s  testimony, the signal and all the facts surroundin g  it had 

become of cardinal importance. There is every indi�ation that at the 

time he gave the instructions for it to be sent, he regarded the matter as 

being of lesser importance: 

12 . 1 On the available evidence. his contribution to the matter was 

the discussion with Van Rensburg on the telephone and then 

instructions to Du Plessis. 

l � . 2  His atti tude that the matter was one of  minor imponance i s  

rerlected i n  at least two incidents: 

1 : . : . 1 

1 : . : . 2  

when Goniwe i s  kiiled and that fact made pub lic .  

the matter is not discussed with Du  Plessis .  This 

i s  indicative of the fact that the signal was not 

related to the kiilings.  If the signai was not 

related to the killings ,  i t  i s  a matter of mmor 

importance: 

later. when he is  told  of  the rirst publication in 

the New Nation , the matter is treated by h im 

wi ch considerable indifference: and he goes off 
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to Sun City. If the matter was to be associated 

with Goniwe! s death and his compiicity in that 

death� his actions would have been verv different  • J 

indeed. Again , it is indicative of an attitude of 

minor i mponance and consistent with his inability 

to recail the event of seven years previously . 

Van Der Wesrhuizen ! s inabiiity to deal with concepts on the spur oi the 

moment can hardly be heid against h im . We ii lustrate this statement by 

the use of  an exampie with which we are ail famiiiar: :he Law Repons 

;ibound with instances '.vhere Judges have erred in the handling of 

concepts . These are peopie with a l ifetime in deaiing with concepts : 

:-noreover. they have had the benerit of addresses by counsel and the 

opponunity of  days and months to consider the question in hand. In thi s 

case the '.vimess was asked to deal with a concept on the spur of the 

moment. To suggest that because he is a general he should also be an 

-::mert in concemual thinkin2.  i s  a basic error indicative of a confusion .  . . ...... .  

between conceptual thinking and his ability to deai with matters which 

2..re a function of his experience and training as a miiitary man . 

' ' Van Der Westhuizen. at the time that he made his 
atTidavit� d id not know where Du Plessis stood or 
whether he would testify' and deliberately decided that 
partial amnesia would best serve his purpose and would 
le.ave his optio":-5 open. It is not evidence of his honesty 
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as Counsel for the SADF would have it. Much of his 
conduct is consistent with the hope that the conspiracy 
of silence would continue" . 

Co'unsel for the Families ' Heads, par. 47. 4  

Tnere i s  not a shred of  evidence to support the facts alleged in this 

sentence. Or are they facts? Are they not submissions which are being 

presented as facts'? Either way, there is no factuai substratum to support 

the statements. 

This method of dealing with the case i s  not l imi ted to that instance. but 

one finds i t  appearing  again and again in the Heads of Counsel for the 

ramrnes. 

l 5 .  The whoie import of the criticism of Van Der Westhuizen as a witness 

:s that he is a bad witness and therefore he was imoi icated in the murder 

of Goni\1,:e .  

1 6 . . The failacv in this i s  fundamentai as the case law shows. 

R v .  Ndhlovu , i945 AD 369 at 386 and 387 

S v .  >1Hsweni , 1985 ( 1 )  SA 590 (A) at 5931 to 594G 

S v. Yelani , 1 989 (2) SA 43 (A) at 50D to E 
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DU PLESSIS 'S  EVIDENCE: 

1 7 . " You can never make a silk purse out of sow' s ear" .  

i 7 . 1 Counsel for famiiies have at their election chosen to make 

use of Du Plessis '  s evidence as if it were credible on 

occasions ,  and then on the other occasions rejected· i t  with a 

strong indication that i t  i s  untruthful .  

i 7 . :  This  '' curate ' s  egg " o r  selective approach to  Du Plessi s ' 

evidence c�noc work. We again refer to the 11 hardcore fa_ftS 

:-:.nd their probabii i ties '' . which ::..re discussed at some length 
· ·-.... ____ 

i n  our Hea.ds from paragraph .14 to paragraph 60. and our 

demonstration that Du  Plessis '  s version cannot be acceoted . 

Funhermore .  we rer"er to the criticism or" Du P!essif 

credibil i ty ( at paragraph 6 1  t!! seq). These arguments 

demonstrate how totaily unreliable Du Plessi s '  s evidence is .  

1 8 . Inherent in  the argument appearing at paragraph 46. 1 or" the Heads or" 

Counsel for the families . i's the nmion that the " di rect evidence :• of Du 

Plessis must be accepted as is with compiete disregard of the criticism 

�nd ocher re3.sons for i ts rejection referred to above. Furthermore , the 

·---
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argument is  put forward that this is not a proper case for reasoning by 

inference and in the very n�xt sentence reference is had to " over­

whelming probabilities 11 , one of the key instruments in reasoning by 

inference. And this conceptual confusion i s  then followed by a quantum 

leap: ,, particularly as the Katzen document showed that Du 

Plessis and Van Der Westhuizen were both involved in pians to 

murder" . 

· The attempts bv Counsel for the families in paragraph 46. 3 and the 

paragraphs foilo�· i  1g to excuse Du Plessis :  s perjury,  fail .  However one 

looks 3.t the situation . Du Plessis committed perjury and his proffered 

r�sons for ma.king the second affidavit in no way detracts from the fact 

that one way or the other he had consciously toid  a lie under oath . 

:o. ThereJ.fter. in the sub-paragraphs that foilow. the Heads seiectiveiy pick 

out the :111swers given by Ou. Plessis at various times which favour his 

.:2se and that of the families . The exercise is a very interestin g  one. D u  

Plessif s evidence. however. must b e  seen i n  its context. and a s  a whole. 

2 1 .  In par3.graph 46. 1 9  D u  P!essis : s  50 % answer is deait with . I t  is said that 

it i s  not in line with the rest of Du Plessis '  s evidence 3.I1d the evidence 

of other per.s.ons (not naryierl) " 1end a lie" to the 50 % chance of a mis-

) 
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understanding. All this leaves out of account that Du  Plessi s ' s  answer 

was a considered one after the detailed warning by the Court to consider 

his answer and Du Plessis having  taken full advantage of that 

opporrumty. Whatever Counsel may now have to say about the answer. 

it cenainly was never retracted or attenuated in any way by Du  Plessis 

himself 

..,,., All in all. and for manv reasons mentioned in our Heads and to be found 

in the record . Du Plessis ' s evidence is so bad that i t  cannot form the 

basis of any 2.dverse rinding. 
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SECTION B 

23 . 1  Tne statement made in the above mentioned paragraph is 

incorrect. It is not supported by the decisions  referred to in 

paragraphs 4 and 5 of the heads of argumem by the families , 

nor by the wording of the Inquest Act, 1 959 (Act 58 of 

1 959) ( "The Act" ) .  

23 . 2  The said statement wouid have been correct had i t  been 

?hrased · as foilows: 

" It is clear from what is set out above that 
the overaJI purpose of the Ingue.c,t Act No 
58 of 1959 ( ' the Act') is that there should 
be an inquiry into each unnatural death in 
respect of which there is a decision not to 

. , prosecute 

2-+ . AD PARAGRAPHS 7 TO :ZO :  

:� . i As we wiil indicate hereunder. neither the fact that ·an 

.-\ttornev-Gcneral orosecutes whenever. in  his ooinion . there . . . 

is prima· facie evidence that a person has committed an 
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offence, nor the fact that the Attorney-General' s  decision 

whether to prosecute or not was left unaltered when the term 

prima facie was inserted in Section 1 6(2) (d) of the Act, is 

incompatible with the view that the finding by a presiding 

officer in an inquest should be· beyond reasonable doubt. 

:-+. 2 If the orimarv reason whv an inquest has to be held -was 

:nere lv to notify those near and dear to the deceased and the 

public at large that · the Attomey-Gcnerai' s decision not to 

�nsti tute a prosecution was j ustified because there was no 

_:Jrima facie c:ise. then the same result would have been 

2.chieved : 

:.+ . : . 1 i f  ail the statements and other evidence which the 

South African Police ( " SAP" )  were able to obtain 

were simpiy made avaiiab le for inspection to all 

interested parties and their legal representatives 

at their request. Should an interested oanv after 

perusing such evidence, disagree wi th the 

.-.\ttornev-Gcnerai ' s decision .  he would be free to 

request the Attorney-General to issue a nolle 

prosequi certificate. (See Section 7(2) (b) of  the 
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Criminal Procedure Act, 1977 (Act No. 5 1  of 

1977) . Such a request _would compel the 

Attorney-General to carefully reconsider his 

decision not to prosecute. The interested party 

will therefore then already have the assurance 

that the matter is being considered at the highest 
. .  

possible level . If a nolle prosequi certificate is 

indeed issued by the Attorney-General. and if 

such an interested pany i s  still dissatisfied with 

the decision . he wou ld in terms of Section 7 of 

the Criminal Procedure Act.  1 977. be enti tled to 

institute a private prosecution : 

by granting persons with a real interest in the 

matter the right to take the Attorney-General' s  

decision on review b y  means of an inexpensive 

or grads procedure: 

if ail inquests were or" the inrormal kind where no 

vim voce evidence is produced.  
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24 . 3  The purposes o f  holding an inquest are  those referred t o  i n  

the extracts frorri the cases of Marais and De' Ath quoted in 

paragraphs 4 and 5 of the heads by the families, as well as 

the following: 

24.3 . l  

:.i . .3 . 2  

" For the administration o f  justice to he 
complete and to instil confidence, it is 
necessary that, amongst other things, there 
should be an official inv€:)tigation  in every 
case where a person has died of unnatural 
causes. and the result of such investigation 
should he made known. ·• . 

Timol & Ano. v .  \tfagi strate. Johannesburg ,  1 972 
C) SA 28 1 (T) at 287 H - 2S8A 

"The prosecucor. we think. i s  also present 
so that he can assist in hringing out the 
truth. Othenvise i t  is possible that the 
ma2istrate may hold an inquest without 
:.myhody present to examine or cross­
examine the witnesses . . , .  

( Our underiinin g) 

Ti moi (supra) p. :9 1 D  

' 'This is the purpose ot' the Act. to prm·ide 
an al ternative inauirv where that otlicia1 
im·estigation does not tlow from 
prosecution ., . 

De :Jth (substituted iJv Ti1ev} v .  Addi tionai 
\fagistra�e. Cme Town , 1 988  (4) SA  769 (CPD) 
at Ti6H. 
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In South Africa many deaths occur yearly in our 

mines , and of course also in our industries . 

Furthermore, major transport disasters, such as 

SAA'  s Helderberg accident near Mauritius during  

1987 do  occur from tim e  t o  time. In regard to 

such incidents, the finding which has to be  made 

in . terms of Section 1 6(2) (b) of the Act will also 

serve to assist the panicular industry as weil as 

the Government to take the necessary steps to 

prevent simiiar occurrences . We submit that this 

obvious benerit is also a reason why an inquest 

has to be h�ld . In Scotland a sheriff holding an 

inquest must. imer alia : 

'' m his determination set ·out :my 
re!l.Sonahle precautions whereby the death 
r 1r the causative accident might have been 
avoided. He must also specify any defects 
in a system of working which contributed 
to the death or associated accident. · • . 

(The Lnvs of Scotland) (_Stair \femoriai 

Encyciopedia) ,· Voi .  1 7 ,  p. 4 1 1 par. 97 1 )  

This i s  the purpose o f  on inquest which 

S mailberger JA had in  mind in Marais NO vs .  

Ti Jev 1 990 (2) S A  899 (A) at 90 1 E-H where he 

stated " . . . .  so thac where necessary, appropriate 
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measures can be  taken to prevent sim ular 

occurences, . . .  1 1 • 

24. 4  The statement i n  paragraph 1 5  of the heads b y  the families 

regarding the prirnarv reason why an inquest has to be held 

is aiso incorrect. That statement loses sight of the fact that 

in a great number of instances of unnatural deaths ,  all 

concerned. including those near and dear to the deceased. are 

satisfied that the Attomey"".Gcneral' s decision not to institute 

a prosecution was correctly ta.ken. That means that if the 

vie·.v expressed in paragraph 15  was correct. many inquests 

a.re �eing held unnecessarii y .  Under the present system. a 

large number of inquests have to be held. and many man­

hours 1re spent thereon. cieariy at great expense for the 

S t:1:e. If the primary reason for hoiding inquests was as i s  

:-;1aimained bv t he  families . one would have expected the 

Le2is iature to avoid the cost and energy spent on those 

:nstances or" unnaturai deaths where ail concemeri agree with 

:he Attorney-Generai ' s decision not to prosecute. 

2-1- . 5  The view expressed m paragraph i 5  funherrnore implies 

:hat. except for the fact that the public has access to a formai 

:nquest enquiry, J .. n inquest is mereiy a costiy repeti tion of 

·.vork 3.iready done by the Attorney-Gcnerai . I f  an inquest 

·.1;ere meJJ1t to be a kind of 11 ie-do 1 1  of the Attorney-Gcnerai ' s 

·.i.·ork. one wouid have expected an Inquest Coun's  decision 
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that there i s  prima facie evidence that a particular person has 

committed an offence, to be binding on the Attorney­

Generai, and that he would in such a case be obliged to 

prosecute the said person. Such a situation would not b e  

unique since i t  existed i n  England an d  Wales until 1977 . 

The law there used to be as follows: 

'' Where a coroner:s inquisi tion  charges a 
person with murder, man.slaughter or 
infanticide  the coroner m ust issue his 
\\•arrant for arresting or detaining that 
person. if such a warrant has not 
previously b�n issued. Where a person is 
cha�ed with murder, manslaughter or 
iniamicide the coroner must specify in his 
warrant of commitment the Crown Court 
before which he is to he tried . " .  

Hai sburv' s  Laws o f  En£ !and ,  (4th Ed. ) ,  Vol .  9 .  
µar. i 1 53  

See aiso: The Laws of Scotland,  Stair Memorial 
Encyclopedia. (Vol . 1 7) ,  p .  4 1 4 .  par. 975 

Prior to being repealed by Section 24 of the Act. 

s imi iar legisiation was force in  South Africa. -

The Inquests .-\ct. 1 9 1 9  (Act No . 1 2  of 1 9 1 9) .  

fnrer alia. provided as . foilows:  

If the  m�istrate upon an i nquest hel d  
under this Act has reason to. believe that 
the deceased's death was ca.used by an act 
or omission which arnouncs to a criminal 
,)ITence and that the  person gui i ty of such 
3Ct or omission can be brou�ht to justice. 
the magistrate shall cause him to he 
3.rre.sted or summoned in order that 
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criminal proceedings may be instituted 
against him. 11 • 

Both the Fire Inquests Act, 1 883 (Act No. 33 of 

1 883) of the Cape of Good Hope, and the Fire 

Inquests Law, 1 884 (Law No. 5 of 1 884) , of 

Natai. contained the following provision: 

" 10. If the M�istrate upon any 
such inquest shall see reason 
to  believe that any  crime or  
offence has been committed 
in connection with such fire 
by any person who c;in be 
made amenable to justice. the 
:\ta�istrate shall cause such 
person to he appreh�nded in  
order that a prepararory 
examination may he insti­
tuted against him. 11 • 

:4 .  6 It must be kept in mind that an Attorney-Generai i s  as a rule. 

an experienced officer of h igh standing in the legal fraterni ty .  

The trust placed in the Attorneys-General by the Legislature 

is evident from the very substantial powers granted to them .. 

Thev c:in . in cenain instances. even override a Coun' s 

power to grant an accused person bail . (See Section 6 1  of 

:he Criminal Procedure Act. 1 977 . See also Section 3 of the 

said Act. ) 

24 .  7 In  view of the aforesaid. Jnd especiaily in view of the fact 

that an Attomey;.Gcneral is not bound by any decision of an 
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Inquest Coun, it is clear that an inquest is intended to be  

much more than a notice to those near and dear to the 

deceased that the Attorney-General's decision not to institute 

a prosecution was correctly taken. In this regard, the fact 

that a witness can be subpoenaed to give viva voce evidence, 

and that such a witness may be cross-examined by ,  inrer 

aiia. the representative of the Attorney-General, is of 

signir1cant importance. Although an inquest is neither a triai 

nor a preparatory examination (Timol & Ano. v .  Magistrate . 

T • ,.. • 
. "'  \ 1 97? ("') SA "'8 1 T) ·") Q l H  ?O'J A • .:ona.nnesourg & .-.no. , _ .:.. _ ( at .:..., - "".' .... �·-. . 

and Wessels & Others v .  Additional Ma£i strate & Others . 

.:ohannesburg, 1 983 (l ) SA 530 (T) at 533B-D) ,  the benerlt 

· or"  being able to test the evidence of a wnness m cross-

�x�mination . instead or" having  to accept the correctness or" 

:1is sratement as it appears in the poiice docke� piaces the 

decision of the presiding officer. as weil as any new decision 

·.vhich tne Attorney-General may take after a r·orrnai inquest 

�as been heid. on a much higher levei than the decision 

·.vhich �he Attorney-General had to make on the statements 

oniy .  S upport for this view is to be found in the foi lowing  

�xtract from the Timoi case . wher-e t he  function o f  a 

!rosecumr at an inquest is discussed: 

' 'The prosecutor. ,1r·e think .. is also present 
so that he cm assist in hringing out t he 
truth. Othen-,ise i t  is pos.sible that the 
magistr.ite may hold an inquest without 

,.. 
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anybody present to examine or cross­
examine the witnesses. It may be 
com·enient for the magistrate to ask the 
prosecutor to lead the evidence. Such a 
request would be regular, provided that 
he. the prosecutor, does not decide whom 
to call, and that he is not hampered bv the 
rule against cross-examining one's ,1wn 
,,.,itness. It must be remembered that the 
witness is the witness of the inquest court 
and not of a pany. " .  

(Our underlining) 

Timoi ,  supra. p .  29 1 D-E 

24 .  3 When the Attorney-General i s  compel led to base his decision 

on the contents of the police docket oniy , he i s  by the nature 

of things obliged to accept the correctness of a statement by 

.1 person who imp licates ano ther in the commission of an 

offence. uniess such a statement is patently false or c learly 

:ncorrect. S uch a dec1s1on wouid then be based on prima 

_·acie evidence in the narrow sense. Prima jacie evidence in 

:he narrow sense is what i s  defined in paragraphs i 7 and i 8 

;Jf !he h�ds by the famiiies. If the prima facie evidence in  

:he narrow sense indicates cowards the  commission of an-

offence. the .-\ttorney-Generai wiil decide to prosecute .  and 

:t wou ld then be the task oi the Triai Coun to- test and weigh 

such evidence· in  accordance \.Vi th the normai ru!es of 

;:vidence. 

=� . 9 Conversei y ! �he presiding offi�er i n  a formal inquest can 

:1ever base his decision on prima facie evidence in the 
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narrow sense because he cannot ignore the impression gained 

from hearing (and . observing) the testimony of all the 

important witnesses being tested in cross;.examination ,  nor 

can he ignore the benefit of having heard argument on legal 

and factual matters by ail panies concerned. Such a test is 

far removed from the meaning of " . . •  at first sight; on the 

face of it; at first blush " referred to in paragraph 1 8  of the 

heads bv the families. 

Because the . Inquest Coun (and the Attorney-Generai 

subsequent to the hoiding of a formal inquest) i s  ab le.  and in  

our  view compeiled by the aforesaid factors to  appiy a test 

which is  stricter than that of prima facie evidence in  the 

=iarrow ser1se. :111y decision then taken can no longer be based 

on ·· the ordinary meaning of the words used" . as is 

suggested in paragraph 17 of the heads by the famii ies. The 

test referred to in paragraph 1 7  i s  unavoidable in the case oi 

legisiation because the Legislature cannot be  called upon to_ 

give riva race evidence and to submit i tseif to c-oss­

examination as to its intention and the meaning of the words 

it used in a stature. 

The argument put forward in paragraph 1 9  of the heJ.ds by  

: he  :·::i.miiies ta.i(es _their c:ise no  further. Paragraph 2 4 . 2  

above. 1s  murafis murandis applicab le t o  paragraph 1 9 .  · 
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Funhermore,  if the argument in paragraph 19  had been 

correct, it would have been complete! y unnecessary ever to 

hold a formal inquest. 

In The Oxford English Dictionarv (2nd Ed.) , Vol. XII, on p .  

-170. "prima facie 11 is  described as: 

" At first sight; on  the face of i t :  as 
appears at  first without investi�ation . .  , . 

This definition corresponds with that of Hie:nsrra & Ganin  

quored in  paragraph 18  of the  heads by the  famiiies . 

However. rn  a strictlv legal sense.  Scoble in The Law of 

=vidence i n  South A frica (on pp . 1 6  and 1 7) had the 

:·o i lowing  to say on the meaning of 1 1pn·ma facie evidence " :  

' ' Prima facie evidence means. generaily ,  
that suilicient evidence has. in  the eyes of 
the law. been . produced to induce :1 

reasonable man to act upon it. or. in ocher 
words. that the evidence adduced is. in the 
;1bsence of any rebutting eY1aence. 
surlicient to proYe a given fact. The one 
fact being proved or ascertained. the 
;) ther. ics uniform concomitant. is 
universaHy and safely preswned. It is in 
generdl evidence which 'c.ails for a repiy' 
from the other party. t.Rex v .  Potgieter. 
[ 1 936] 0 .P.D .  (P. H  .• H. 12) ; Rex v. Smith. 
[ 1 9321 O .P.D.  150:  Rex v. du Plessis. 
[ 1942] E.D.L. 9; Rex v. Afrika. ( 19381 
A .D. 556).  

Prima facie evidence i s  closely allierl to 
what is tenned 'presumpth·e e..-idence: 
�i nd .  in some c:ises. is  :i imost 
indisti�uishahle from it. v ide the rematks 
of Wessds. J. , in Ex parte Minister of 
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Justice, In re Jacobson and Levy, [1931] 
A.D. 473 : 

' In this connection the words ' prima fade 
evidence' are perhaps misleading. The 
phrase 'prima facie evidence' is sometimes 
used when . in a jury trial the judge 
determines that certain facts can · be  
produced in evidence, we then say that 
there is prima facie evidence to go to a 
jury. The term p rima facie evi dence is 
used as equivalent to a preswnption in law 
in  favour ei ther of the plaintiff or the 
def end ant or of the Crown or the accused. ' 

Thus Best on Evidence. section 273 , says: 

'The burden of proof is sr.ifted by these 
presumptions of law which are rebuttahle; 
hy presumptions of fact of the stronger 
kind and by every species of evidence 
strong enom?h to t!Stahlish a prima facie 
case a1?ainst the party. ' 

Here. a prima facic case means a case 
where there is a presumption of law in 
fayour of one party which. until rebutted. 
estahlishes his case and judgment must he  
given in his favour unless his opponent c:.m 
rebut that presumpti on. In the case of 
Goosen v. Steven.son. ( 19321 T. P.D .  223. 
Tindal l ,  J . .  is reported to have said :  

'.Prima facie t!Yidence . • •  i s  a phrase that is 
sometimes used ambiguously. It is 
sometimes used to mean ' evidence 
suflicient . to go to the jury '  or ' evidence 
suilicient to raise a doubt' � hut  that is not 
a correct use of the expression . • •  prima 
facie evidence in its more usual sense is 
used to mean prima facie proof of an issue 
the burden of provin� which is upon the 
party givir12 evidence. In the absence of  
further evidence from the o ther side the 
prima facie proof becomes conclusive proof 
:rnd the party givin� i t  discha�es his onus. 
I t  is not, however. in  every case that the 
hurden of pr0<1f can he discharged hy 
givin� less than complete proof on the 
issue: i t  depends on the nature of the case 
:rnd the reiath'e ab i l i ty of the parties to 
t:ontribute eYidence on that issue. If the 
party, on whom lies the burden of proof. 
�oes as far as he re:I.Sonably t:an in 
pruducin� evicienct! and that evidence �c.ails 
for an answer' then in such a case he has 
produced prima facie proof, and in the 
:ibsence of an answer from the other side, 
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it becomes conclusive proof and he 
completely discharges his onus of proof. ' 

The rule is the same in  criminal cases (Rex 
v. Koen, (1937] A.D. 211;  Rex v. 
Persotam, (1938] A.D. 92; Rex v. Ingram, 
[1937] T.P.D. (J/c 498/37) ;  Rex v. Afrika, 
[1938] A.D. 556; Rex v. du Plessis, [1942] 
E.D.L. 9 ) .  In other words,  where there is 
sut1icient prima facie proof to 'call for an 
answer' from the other side, and a 
doubtful or unsatisfactory answer is given. 
it is equivalent to no answer at all and the 
prima facie proof, undestroyed, becomes 
surlicient proof (Salmons v. Jacoby, [1939] 
A.D . .538) . Unanswered prima facie proof 
does not necessarily and .  inev i tably resuJt 
in a decision for the party producing i t  .. 
for the court or jury is sti l l  enti t led to ask 
i t'ielf whether. on the case as a whole, it is 
satisfied and persuaded by the evidence 
(Tr��ea v. Godart. [ 1 9391 A.D. 33) . '' . 

Hoffmann & Zeff em in The South A fricJn Law o{ Evidence 

(-1th Ed . )  on pp. 596 and 597 sav the foilowing on the 

subject: 

11 ., Prima facie evidence 
Like !iO many terms in the Jaw of evidence .. 
prima facie evidence is used i n  two 
different senses. . It sometimes means 
1:vidence upon which a reasonable man 
could find in favour of the party adducin� 
i t: that is co say, the amount of evidence 
which a plaimiff must produce in order to 
;1void having absolution  decreed at the end 
of his CJ.Se. or which would  be sutlicient to 
prevent an accused from nein� d ischarged 
:it the end of the prosecution:s evidence. 
It is oiten said that in the absence of such 
i;:vidence there is 'no case to answer' . hut 
the refusal of absolution or discha�e does 
not necessariiy  mean �hat an answer is 
required. The defendant or accused may 
dose his C1Se at once and st i l l  succeed. ln 
this sense •. therefore. a ruling that a party 
has !made out a prima facie case' means 
oniy that his opponent runs �he risk of 
losing if he o ffers no ev idence. 
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Although this meaning of prima fade 
evidence is in constant use, there is 
another which is even more common. In 
the other sense one is deal ing with what 
may better be called 'prima facie proof' 
and the different meanings attached to the 
words prima facie evidence have been 
remarked on by Jansen JA in Marine & 
Trade Insurance Co Ltd v Van der Schyff. 
In Ex parte �\Iinister of Justice: re R v 
Jacobson and Levy Stratford JA said: 

'Prima facie evidence in  i ts usuaJ sense is 
used to mean prima facie proof of an 
issue. the burden of proving which is upon 
the party �iving that evidence. In the 
:1hsence of  further evidence from the other 
side. the prima fade proof becomes 
conclusive proof and the party giving it 
discharges his onus. ' 

In this sense. prima facie evidence means 
1:vidence capahle of hein� supplemented hy 
inferences dr.iwn from the opposin� 
party's  failure . to reply. Whether such 
inferences may l�itimately he dr.iwn 
depends upon the nature of the case and 
the evidence which has heen adduced . . . 

The principles of prima facie evidence 
Jppiy to ci vi i  and criminal �es al ike. But 
t lo!ey do not ml!!.m that in some cases a 
parry may obtain a verdict without 
producinq the ordinary d�ree of proof. 
The requisite standard must aJways he  
�a tisfied. but  in considering whether the 
t )nus has heen dischan?ed. the court is 
tmided in appropriate cases to take a 
party:s fai lure to adduce evidence into 
Jccount. I t  is therefore impossihle to say 
,\·ha t  wi i l  const i tute prima facie 

• • l l  endence. 

rn the case of Rex v .  Kasa & Ano. , 1 936 OPD 200 at :02-

:03 . the court :-emarked as follows regarding the measure or' 

conviction r�uired in  a prel iminary examination or inquiry 

-..vhere the court is not cailed upon to decide any i ssue: 
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" In my view a clear distinction must be 
drawn. as has always been drawn, between 
the· burden of proof in civil and criminal 
cases. There is no such ' doctrine of prim a 
facie proof' in a criminal trial, whatever 
meanin� one may attach to the words 
' prima facie proof' as such, or in 
connection with a civil trial. (Cf. Rex v. 
Stoddart, 2 ·Cr.App.R. at p. 233) . It is 
true that. where a magistrate hold a 
preliminary examination or inquiry, it is 
said that he is justified in committi� the 
accused for trial where the Crown has 
made out a prima facie case. but. as the 
m�istrate is not called upon to decide any 
issue. but merely to record the evidence 
for the benefit of the Attorney-General. 
who eventually has to decide v,·hether the 
accused · should be put on his trial. the 
:.ibove words have been interpreted to 
mean that the Crown has so far adduced 
-;ufficienc evidence to justifv the Court in 
Lnmint! to the condu'iion that the chan!e 
:1;:ainst rhe accused mav have heen 
�tahl ished unless some exolanarion is 
fonhcoming . .  , 

( Our underiining) 

. t  :s ci�r from the foi lowing  remarks bv  our couns that a 

�:nd ing based on prima facie evidence means more than 

,J ne  wh ich shows that an unnatu ral death was at  l east on  

the  face of  i t ,  brought about by an act or omission 

; nvo lving or amo u nting to an offenc:e on the  pan of any 

person "  as is stated in parae:raoh i 9 of the heads bv the 

��m1iies .  

'.' 'Prima facie' proot\ in the absence of 
rebuttal .  therdore. means dear proof 
le.3ving no douht. '' . 



- 28 -

Er pane The Minister of  Justice : In re Re

Jacobson & Levv, 1 93 1 AD 466 at 4 7 4 

'�If the party, on whom l ies the burden of 
proof, goes as far as he reasonably can in 
producing evidence, and that evidence 
'calls for an answer' , then, in such case, 
he has produced prima facie proof, and, in 
the absence of an answer from the other 
side • .  it becomes conclusive proof and he 
completely discharges his  onus of proof. If 
a doubtful or unsatisfactory answer is 
given, it is equivalent to no answer and the 
prima facie proof, being undestroyed. 
again amounts to fuJI proof. " 

Salmons v .  Jacobv,  1 939 AD 588 at 593 . 

" Secondly, where the Crown has produced 
evidence amoumin� to prima facie proof of 
the accused's gui l t  - c.:.iJling for an answer 
from him - then on failure to make an 
Jnswer. the prima facie proof hecomes 
conclusive proof - Rex v. Koen ' 1 937. A .D .  
:.1 1 ) .  In re Re:r v .  Jacobson ( 1 93 1 .  A .D.  �H 
pp. -474 and 4i9) .  What this prima facie 
proof is. which in the :::i.hsence of any 
refutation hy the accused becomes proof 
heyond reasonable douht. \\.i i i  vary in 
different cases and . wiil he affected hy 
ruies reiati� to proof ot' provisos and 
exceptions. n�atives. facts pecuiiariy 
wirhin the knowiedge of the accused and 
the like - Rex v. l{humaio ' 1930 .  A .D .  
193) ; Rex v .  Sandos ( 1932. A .D .  3 1 5) .  '' 

R v. C:gler, 1 946 OPD 1 79 at 1 85 

' ' •Prima facie evidence' in its customary 
sense is not merely ' some evidence' . It 
must he of such a character that if 
unanswered it wouJd justify men of 

. ordinary reason and fairness in atTinning 
the question which the pany upon whom 
the anus lies is bound to maintain iSee rhe 
juci�ment of Brett, J. , in Bridges v. 

Directors oj N.L. Railway Co. ,  L.R. 7 H.L. 
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213, and Wigmore, 3rd ed. , vol. IX, p. 
299) , II , 

R v .  Mantell , 1 959 ( 1 )  SA 771 (CPD) at 775 H 

The fact that an inquest is an inquisitorial procedure, and that 

no pany thereto bears any onus, makes no difference to the 

vaiidity of the definitions quoted in paragraph 24 . 14 above. 

The oniy difference is that. by  the nature of the things, the 

prima facie evidence may be produced by any pany to an 

inauest. 

. .\ ! though an inquest is. 3.S has aiready been stated. nei ther a 

..:;iminal triai nor a preparatory examination . i t  leans more 

towards a criminal than a civii process .  We regard this fact  

3.S  important because the usuai standard of proof rec_ui red by  

our  criminal �ourts is  that of proof beyond a reasonabi e  

doubt. The in terwove�ness of an inquest with ctiminai l aw 

and procedure appears from the foilowing :  

:4 . 1 6. l 

24 . 1 6 . 2  

1n  terms o f  Section i 6(2) (d) of the Act. a rinding 

must be made whether or not an offence has been 

commned : 

m terms of Section 2 of the Act. a de�uh bv  

unnarurai ..::iuses must be reported :o 

oo l iceman ; 
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in terms of Section 3 of the Act, the ooiice have 

to i nvestigate unnatural deaths ;  

m terms of Section 4 of the Act, a poiiceman 

who investigated an unnatural death has to submit 

a repon thereon to the" oub lic orosecutor; 

m terms of Section 8 (2) of the Act. the laws 

£overning criminal trials  shall mutaris mutandis 

appiy to securing the attendance of witnesses at 

J.n inquest. their examination .  the recording of 

evidence given - by them . the payment or" 

J.1 1owances to them md the production of 

documents and th ings :  

;n terms of Section 1 i of the .-\ct .  the pubiic 

Jrosecuror 11av examrne anv wi tness g1vmg 

evidence at an inqi.:est: 

in terms of Section 17 of the Act. the record of  

�he oroceedim�s of an inquest must be  submi tted 

:o the .-\ ttomev-Generai concerned. 

I t  .. vou id �herefore be strange _i ndeed if the  Legislature 

i n tended the burden of proof required for a rinding i n terms 
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of Section 1 6(2)(d) to be anything less than prooi vcyond a 

reasonable doubt. If the term "prima facie" in Section 

1 6(2) (d) means nothing more than prima facie evidence in 

the narrow sense, none of the purposes of holding an inquest 

referred to in paragraph 24 . 3  will be properly served. Thus, 

for instance. a decision based on prima facie evidence in the 

narrow sense could hardly be sufficient to assist the reievant 

instances to take the appropriate measures referred to in par 

:-4- . 3 . 4  above. Funhermore . those near and dear to a 

deceased person wiil nor be reassured. bur instead be more 

�roub led if an inquest court using the criterion of prima facie 

�vidence in the narrow sense makes a finding that a certain 

de3.th was brought about by an act amounting to an offence. 

whi l st the .-\ ttomey-General . an ticipating  the decision of a 

:rial coun based on the stricter requirement of proof beyond 

:-easonab le doubt. decides not to prosecute. 

It is  simiiariy for the purpose of obtaining certainty i·n an _ 

: nstance where the bc�y" of the person concerned is alleged 

:o have been destroyed or has not been found. that Section 

- 1 6( 1 )  requires - a  finding of proof beyond a reasonable doubt. 

\Ve submit that because the aforesaid reasons ( baning that of  

certainty) why a finding in terms of Section 1 6(2)(d) should 

Je on the standard of proof beyond a reasonable doubt are 

:iot appi ic:1ble to a rinding ·  i n  terms of  Section 1 6( 1 ) ,  th e  
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. , ... • 
Legislature found it necessary to specify the standard of 

proof required in  that instance. Had the Legislature required 

a different standard of proof i n  respect of a finding in  terms 

of Section 1 6(2) ,  it would have been stated in clear terms .  

We support the view held by  S tegmann ,  J .  i n  the inquest into 

the death of Dr. D.J .  Webster. namely that the phrase 

··;nma facie :r in  Section i 6(2) (d) of the Act should be 

in rerpreted as meaning that a finding in terms of section 

: 6t2)(d) is itseif a primajacie finding . Thus in terpreted� the 

:erm prima jacie serves to clarify the status of a rinding in 

:erms of section 1 6(2) ( d) . As has been indicJted in par 24 .5 

above. a rinding  in terms of the now repeaied Inquest Act .  

: 9 1 9 that a person was guiity of  an offence. had a higher 

status than a decision in terms or" sec 1 6(2)( d) , i n  that a 

decision in terms of the repealed Act resu i teo in  the " guii ti' 

;erson being 3.ITesteri or summoned in order that c:iminai 

?roceed1ngs may be insti tu ted against him . 

\Ve aiso support the view held by S tegmann J in the Webster 

:nquest that a decision in terms  of section 1 6(2) ( d) shouid be 

:nade on the standard of proof beyond a reasonab le  doubt. 

' �  A D  PARAGRA PH :2 1 . 9 :  
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Du Plessis ' s  evidence that the executive of the OP GBS met daily or 

whenever necessary during 1984 and 1 9 85 ,  is incorrect, as appears from 

the followin g  extracts : 

"\11'.TR BIZOS: Generaal , as daar aan u 'n  versoek was 
om 'n mening van die OPGBS dringend na Generaal 
van Rensburg oordra, hoe lank sou dit genttm het om 
die dagbesmur van die OPGBS 'n vergaderi� te 
probeer saamkry? --- Ek kan nie dink dat hierdie 
aangeieentheid 'n  dringende ad hoc vergadering sou 
r�verdi� nie. Dit sou heel waarskynlik op die volgende 
geroetineerde  vergadering onder d ie  hoof 
karr�pondensie  hameer gewees het deur die 
Sekretariaac. 
Was al die lede van die d�hestuur nie h ier in Port 
Eli7.aheth nie! --- Ja. daar was ook Jede in Oos-Londen 
�ewees. 
In elk :,reval die wac h�kikhaar is en miskien aan die 
huite sraat se mense oc>r die teJefoon vra'!  --- Ja. ek wii 

1 weer se ek sou nie die d:11?bestuur net h iervoor 
hymekaar 1!eroep het nie . .\fet �nder woorde om 'n 
teJefoonc�prek wat ek �ehad het aan die da1!hestuur 
voor te le  n ie. Dit sou op die volcende vergaderin� 
1mder die hoof korr�pondensie hanteer :,rewees het. " .  

Van Der Westhuizen :568 : 1 3-30 

'' By u. hy OP G BS? --- Ja. di t was die gebruik gewees. 
dit was ook die �ehruik gewees U Edele om hy die 
weeklikse ve�aderings van die D�bestuur die vorige 
week se korr�ponden5ie te hanteer. ·• . 

Van Der Westhuizen 2594 : 5-8  

' 'Dan gaan Sy  Edele voort om te  verNJ·S na d ie  syfer 5 
ho-op ens. Wat ek wii u Ha is dit :  dat daar moes 
)ru?b�tuur Yer�aderin�s Yan O P  GBS �ewees het en 
:,ok ver�aderir12s van die O P  GBS na die 7de Junie 
1985. --- Ja U Edeie. Die Dagbestuur was gewoonJik 
weekliks uiunekaar en die O P  GBS maandel iks 
uianekaar. ·• . 

Van Der Wesrhuizen 2379 20-25 

When necessary. special executive meetings  were held .  
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":-,.,'ou in die notule van 'n vergadering op  18 Junie, di t 
is die spesiale dagbestuur vergadering, ek sal u nou 
verwys daarna - dis volume 2, biadsy 32, het u dit daar 
;ooor u? --- Ja. " .  

Van Der Westhuizen 2962 · 8- 1 1  

See also: Bundle 2, p. 30 : "Notule van Spesiale OP GBS 

dagbestuurvergadering gehou op 18 Jun 85 11 • 

.-\D PARAGRAPHS 2 1 . 1 3 AND 1 05 :  

. 26 .  l Van Der Wesrhuizen disagreed wi th Du Plessis on the 

:mponance of the writings by rvtcCuen and Fraser. He. inrer 

· r.1iia . said the foi lowing regarding Fraser' s  \VOrk (G4) : 

:s .  i .  l 

:6 . 1 . 2 

·• Sover my kennis srrek. is die term l lthis 
indicates that the use of terrorism by the 
government" nie van toepassin� op Suid­
Afrika nie en ek is nie seker of hierdie 
komeks in die al�e.meen gaan oor die 
revoiusionere ,)orio1p·oering en of di t 
spesiiiek op Suid-Afrika van toepassinl! 

• JI me . . 

Van Der Westhuizen 2665 · 1 3- 1 8  

'' Ja ek moet weer stef i n  d ie  bree konteks 
..-an revolusionere ooriogvoering is dit 
seker 'n opmerking wat �emaak kan word. 
:\taar as dit bedoeJend is dat dit per se op  
Suid-Afrika van toepassing is, dan kan ek 
nou nie daanoor instaan nie U Edele. Ek 
dink dit is ' n al�emene handboek, as ek 
reg onthou oor die aard en die wese van 
rernlusionere oorio�voerin� wat nie per se 
Yc>c1r.;krifteJ ik is vir 'n Oostelike Provinsie 
of ' n  Suid-Afrikaanse omstandigheid nie . 

.:k ste! aari u dat u wel weet dat dit 
bt!teken en u is nie bereid om die "simple" 
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waarheid te aanvaar dat dit beteken dat 
die regering deur die weennag en/of die 
polisie van tyd tot tyd dade van terrorisme 
pleeg, het dit aanbeveel llthis indicates that 
the use of terrorism by government forces 
must be decided upon at the highest level 
:md it must bo so appJied as to avoid it 
boomeranging. 11 Daar is nie enige 
moeilikheid in verband met die mening van 
die woorde� is daar'? -- Behalwe soos ek 
se, ek verbind dit moeilik met die situasie 
waarin ek daardie tyd in die O.P. verkeer 
het. Die term wat ek egter kan verbind en 
wat ons gebruik het is II teen­
insurgensie=• . " .  

Van Der Westhuizen 2666 · 25 - 2667 · 1 5  

' ' U Edele nee GenL Fr.i.ser het ' n  hnek 
�eskryf oor revoiu.sionere oo.riogvoering.  
Ek kan dit nie sien as 'n aanhevel ing nie. 
dit is ecn van die verskeie hoeke wat oor 
daardie onderwerp verskyn. 

·n Su1!�escie dat as u moet teen­
tcrrnrisme :.!ehruik u moet nie seif die 
h�iuit nie en dit moet op 'n manier 
.::cdnen word dat dit nie boomerang nie. Is 
dit nie wat dit heteken nie? --- U Edele hy 
het 'n hoek daaroor geskr)-'f. d i t  is nie ' n  
instruksie aan my nie. 

Ek weet. maar hy het 'n hoek geskry,f 
wat u ook aan u offisiere g�ee het en dit 
maak sin dat u moet nie seif hesluit nie 
maar u moec op die. soos hy dit stel "the 
high�t levef' toestemmin� kry voor u dit 
dnen. --- U Edele nee daarvoor het ons 
instruksies en voorskrifte gehad wat ons 
van die hoof van die Leer omvang het. 

Laat ons die omstandighecie van Goniwe 
�e dood .wet!r aan u steL Sonder :n sy aan 
die hoo1.?ste vlak. niemana kon hier in Port 
Eli:zabeth hesiui t om Goniwe doo d  te maak 
nie .. � huJle dit wou doen. �ie waar nie? 
Hulle sou die su2gescie Yan Fraser i n  
:.iand� geneem· het. --- U Edele nee ek  kan 
nie ·n hoek wat in die aJ�emeen oor 'n 
,mder\',,erp direk koppel aan wat u nou vir 
my se nie en u sketS dit a.sof dit 'n 
vonr.5krif. ' n  handleidin�, ' n  prosedure is 
wat gevolg moet word. terwyi dit 'n  hoek 
nor revolusionere oorlogvoering is. 

Ons het nie :mike voor.;krifte of 
instruk.sies �ehad nie. 

�faar a5 u ' n  boek gebruik. is die 
Janheve! inus wat in die boek gemaak is as 
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dit nou as 'n boek beskou word wat van 
�uJp sal wees vir d ie  offisiere en die 
otlisiere lees "This indicates that the use of 
terrorism by government must be decided 
upon the highest level" .  Is dit nie ' n  
suggestie ten minste u soldaat. korporaaJ, 
lieutenant, kaptein, majoor, koloneJ, 
miskien ook brigadier, u moet nie beslui t 
om iemand dood te maak nie. U moet na 
die hoogste vlak gaan om toestemming te 
kry. Is dit nie wat dit beteken nie? - Nee 
U EdeJe dit beteken nie dit vir my nie, ek 
het nie sulke instruksies gegee nie. ek het 
nie sulke instruksies omvang nie. Die 
konteks wat hierin geskryf is moet ek weer 
se kom uic 'n algemene werk oor die 
onderwerp by. '' . 

Yan Der Westhuizen 2668 · 2 - 2669 

:6 . 2  Reganiing McCuen : s  work (G32) .  Yan Der Westhuizen . 

imer alia . said the following :  

:6 . .2 . 1 

:6 .2. 2 

' ' \Vel .  Kolonei du Plessis het vir ons ge:;e 
dat vir nom t!n sy mede-Hffisiere dit was as 
�n Bybel heskou. --- Wei ek sal dit  nou nie 
so  sterk ui tdruk nie U Edele dat dit as 'n 
Byhei heskou moes gewees het nie. Daardie 
hoek handel oor ' n  ander tydvak. onr 'n 
:mder land. Suid-Afrika in  ' n  ander 
tyciYak in sy eie unieke omstandighede het 
l}Ok eie unieke antwoorde vir daardie 
prohleme geve�. 

Het u ooit by eni�e parade 3an die 
:)flisiere gese wat u nou gese het'! -- Ja. 
Ons · het Yerder gegaan U Edele. U saJ sien 
1)ns het ook boeke va� ander skrywers oor 
rewolusionere ooriog versprei en dan het 
1lns Yerder ge;,?aan en ons . eie p lan in die 
fonnaat Yan PJan StreJitzia geskryf. " .  

Van Der Westhuizen 2652 : :7 - :653  :3 

·• Ja. ek kan net nie :.ikkoord gaan dat dit  
die B�·heJ was nie. Di t  "··as et!n. t!n ek kan 
my haie goed omhou dat ems n ie  daannee 
saam�esrem het met aIJes wat daarin gese 
word nie U Edele. 

. Q  

. ., 
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Nou laat ons die kwessie of dit nou as 'n 
Bybel beskou was of n ie  uitlaat. Was dit 'n 
belangrike boek wat die riglyne uiteengesit 
het in verband · met die II art of counter 
revolutionary warfare? 11 

- Dit was een 
van die rigiyne. Ek kan dit baie moeiJ ik 
omskryf as 'n beJangrike riglyn U Edele. 
En ek moet · vir u se ek het baie sterk 

daaroor gevoel. 11 • 

Van Der Westhuizen 2653 · 25 - 2654 4 

AD PA RAGRAPH 22. 6: 

The driving force behind the unrest was not the UDF.  but  the ANC . of 

vh ich the fJD F was a fron t. In  this regard. Van Der Westhuizen said 

the following :  

27 . 1 · • ,,,Vie was die , .. �·ande van die weenna� gedurende 85-
Si? --- Goed. di!! mii i tere vyande van die weenn3.2 was 
die Yerhanne SAKP. ANC ...\l liansie gewees U Edele. 

Ja. wie nog ? --- Die PAC. 
Wie nm(? -- Dit is al wat ek van weet. 
D i t  is nie wat die nocuie hewys nie. Wat �an die 

CD F? --- Die UDF was in frontorganisasie of 'n 
veriengstuk van die ANC gewees so daar was haie ander 
:Jruanisasies ook gewees. 

:,-;ee. maar laat ons net Yan UDF praat asseblief 
G�neraaL Sal u saamstem dat by u ve�aderi�s die 
lTI F heskou was as :n  deei van die vyand? - Ja U 
EdeJe. 

Ja. En sal u saamstem dat u in u eie ve�aderings 
.\Inr. G,miwe. .\tnr. Calata .  .\lnr. Goniwe en sy 
mi i itante iuitenante. Stnr. Goniwe en die ander ieidende 
ti�ure wat die lTIF heheer het. as die vyande genoem 
was ? --- Dit is heei temai korrek • .\tiskien as u my sou 
toeiaat kan ek ·dit in konteks ook piaas vir u. Die 
kat�oriee ,;an ,;yande wat bestaan het in daardie 
rewoiu.sion�re 1Joriog was gesien gewees amptelik as 
i!·nde daar drie kat�oriee te wees. Die eerste was 
di�ene wat op :n geweiddadige wyse die bestei van d ie  
bnd wou _oorneern. Na huHe is venvys as d ie  terroriste 
t!n die insurgente en die o�unisasies wat daaraan 
:zekoppei was was die ANC. PAC. en die SAKP. So d ie  
.�ewdddadi1!e omverwerpers -van die staatshesteJ. D ie  
tweede �roeperin� was di�ene wat op ' n  nie­
sa.rnewerkim,!S\\.')'Se nf deur die daa.rsteHing van 
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al ternatiewe strukture op die politieke front beweeg het 
om die bestaande bestel in die land omver te werp. Na 
hulle is verwys as radikaJes, aktiviste, politiek­
:mdersdenkendes. '' . 

Van Der Westhuizen 2523 · 20 - 2524 · 17  

27 .2  ":\IR BIZ OS: Well we wiH leave it at that M'Lord. U 
se u het horn nie as 'n terroris · beskou nie? -- Definitief 
nie. Hy was 'n  poi itieke aktivis. Mens kan ook praat 
van 'n politieke organiseerder of die ander woord wat 

J gebruik is. 'n radikalis. 
En het u. was u van meni� dat hy met die ANC 

saam�ewerk het'? -- Ja U Edele. 
En het u die UDF heskou as �n fromorganisasie wat 

saam met die ANC gewerk het? --- Ja U Edele. " .  

Van Der Westhuizen 2535 : 1 7-25 

27 .  J '' En \\'ie ,vcis die v�·and in Port Eli1..aheth'! --- Die .�NC .. 
S.-\KP • .-\ll iansie (tu.ssenheide) " .  

Van Der Westhuizen : 2 1 -2'.2 

:7 . -4  ' ' �ou ,,,at st>u u se ,vun i\fnr. d u  Plessis se getuienis in 
aie verhand en veraJ h ierdie Jaaste s in.  dat hy die 
•Jorsaak was van hr.mdstigtin1!, 11 necklacim!a en geweld? 
Kan u ciic heancwoord'? --- Nee U Edele. �ee. Daar was 
wei as gevoig van sy hesoeke aan piekke in die Oos­
Kaap we2bly-aksies. stakings, hoikotte. wat deel was 
van ciie On?anisering en daarsteHin� van die al ternatiewe 
su-ukture. maar ek kan nie ' 'necklacesn en ander 
_a;eweidaksies daaraan verbind nie U Edele. 

Brandstigtin.g ? --- Nee ook nie hrandsti�tin� nie U 
Edeie. " .  

V� Der Westhuizen · .:0 1 4  1 2-22 

:s .  A D  PA RA GRA PH 2-t6 :  



- 39 -

The quotations m the abovementioned paragraph do not give a full 

picture of the evidence m regard to the question whether or not  the 

unrest situation improved during the detention of Goniwe and Calata. 

The following evidence is also relevant: 

23 . 1 " Volgens my herinnering het die eintlike probleme  eers 
in Augustus begin en toe was mnr Goniwe alreeds 
Yrygelaat gewees want hy was op  die toneel gewees op 
daardie stadiwn. 

Kan ons dit se sy vryiating het saamgeYal met 'n 
verergeri� in die onluste. -- Ek sou se ja U Edele. 
voigens my beste rekoileksie. " .  

Du Plessis : 23 1 9  : 1 1 - 1 7  

:S . 2  " Ek wil u vra o f  u saamstem met die ;_!etuienis van Kol .  
Du Plessis dat  toe Goniwe en Calat.a aanuehou was. die 
si tua.<iie het verheter en kort na hulie Yrygelaat was het 
die si rua.�ie Yere�er. Stem u saam met Kol du Plessis� 
-- Ja 'di t is waar. Ek weet nie of dit direk gekoppeJ kan 
word aan nadat hulle nou weer vrygelaat is nie. Die 
si tuasie in die heie land het  veren?er. Dit  het  sodanig 
vererger dat 'n noodtoestand in  helfte 1985 i ngestel is. " . 

Van Der Westhuizen 2856 : 28  - 2S57 : 5 

AD PARAGRAPH 39.2 : 

It is necessary to keep in mind that the evidence referred to in the 

abovememioned paragraph is not all that Van Der Westhuizen had to say 

on that sub iect. He also said :  

--
" :\laar as 'n  fei t  het. as ' n fei t  en tot u kennis het die 
\\'eenna1! oor daardie inliuting beskik? --- Nee. 11 • 

Van Der Westhu izen 3007 : 3-4 
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AD PARAGRAPH 43 .5: · 

It should be noted that detention in terms of Section 28  was at the time 

generally referred to as " permanente aanhouding 11
• 

' ' Daar was nie  in daardie tydperk van ons Wet.gewin�. 
daar was moeilikheid met aanhouding, ek kan wei 
onchou. Het u of eni�e kolonei of luitenanc-kolonel of 
:incier persoon onder sekere omstandighede 'n persoon 
:.ia�ehou hy moet ne t  v i r  14 dae of  v ir  'n  sekere 
tydperk - daarna moet aansoek _gedoen word om :n  
per.;oon Yerder aan  te hou  en d ie  komi ree wat · deur 'n  
Re:.!ter geJei was voor d ie  6 maande dat d ie  aanhouding 
kon Iam�er a5 6 maande pJaa.svind. Is dit  hoe u dit 
onchou"! --- Ek sal dit so aanvaar. 
I.s di t hoe u dit onchou !  --- Ek is r�tig nie seker n ie. 
maar soos wat u gese het sai ek dit aanvaar. 
Ek stei dit so aan u omdat ek is nie heei ternai seker van 
die periodes nie. maar ek weer dat dit kon nie 
permanent wees nie. Sal u aamaar dat daar kon nie 
permanence :rnnhouding wees nie. --- Ek is n ie  heeHemai 
seker nie U EdeJe. daar was twee tipes aanhouding 
�ewetS as ek dit korrek onthou - nvee artikeis. Een was 
vir :n haie kort tyd. 
Agt�n-mincig. --- En dan een was Yir 'n baie la� ty d  
t:n ek clink laasgenoemde i s  Yenvys as permanence 
Janhouding. " .  

Van Der Westhuizen 2578 · 2:.:;:o 

3 1 .  AD PARAGRA PH -t-t l :  

I t  i s  incorrect · to state that the Defence Force ' s  c3.se centres on  

semantics. A :-e�d ing or" our main he�ds or"  argument  \vi i i  ind icate th2.r 

i t  deals with (::.c ts ,  circumstances as 1,vei l  as · probabi l i ties . and that the 
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semaricics of the signal is but one of the aspects which we submit has to 

be considered in this Inquest. 

AD PARA GRAPH 44.4 :  

32. 1 The crux of Prof. Swaneooel ' s views, with which we have 

no quarrei , is contained in paragraphs 4 . 1 and 4 . 2  of his 

memorandum , and reads as follows: 

'' In die voor.ifgaande word daar aangetoon 

-4. l dat die hetrokke uitdrukking in konteks 
mcerduidig interpreteerbaar is: 

-4.2 dat die hetrokke uitdrukking in een 
mooncJike incerpretasie daarvan :.i.s ·n  
opdrag beskou kan word om die hetrokke 
persone te ( laat) verrnoor: · • . 

However. �he view enunciated m paragraph -+ . 3  of the 

'.ilemorandum is of  no scientific vaiue since i t  1s based on 

?:-of. Swaneooei ' s subiective view of the con text in which . - . 

:�e si gnai \VaS Sent .  3.!10 the professor is cleari y not qualified 

::or sufficiently informed on the subject. to be a j udge 

:hereof. 

AD  PARAGRA PH -l4 . 6 :  

I t  i s  incorrect :o . 3..ilege that '' sameiewirnt 1s a wider term than 

·• ge111eenska p '' : 

) 
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33 . 1  Du Plessis , the author of the signal, said the following in this 

regard: 

" Is . daar 'n noemenswaardige verskiI 
tussen 11gem�nskap 11 en "sameJewimt? -­
Nee Edele� nie sover my · betref nie. 
Natuurlik nie. Hierdie ding van "uit die 
gemeenskap verwyder" en "uit die 
sameJewi� · verwyder1 1  was in hierdie tyd 
geykte GBS taal, reg? -- Ek sal saarnstem 
met dit U EdeJe. " .  

Du Plessis 2326 : 1 3- 1 8  

Snyman also testified that the two words have more or less 

:he same m�ing . .  

"Hoe verstaan u d i e  \\roord 'sameiewing' 
daar. wac daar in para�r..iaf 3 voorkom? -­
- Dit is d ie omgewing waarin hy woon. 
Is dit wat sameiewin� beteken ! -- Ek sou 
dit so heskrywe ja. 
En daar is haie sameiewin�s in d ie 
sameJewings? --- Ja .. die gehied waarin hy 
woon. dit is jou sameiewing. 
Is daar 'n Yerskii tussen die woord 
sameiewin� en gemeen'ikap voi�ens u !  --­
Dit is min of meer dieseifde. " .  

Snvman 1 1 64 : 1 5-22 

� -1. .  A D  PA RAGRAPHS ...t-4.7  T O  ...t-4 . I O  AS WELL AS PARAGRA PHS 
-16 • . 1 2 .  -l7. -W A:\'D PARAGRAPHS 50.2 .-l  TO 50.2 . 9 :  

.:-+ .  1 "ine statement in paragraph 60 of  our Heads that "There is 

no single instance on record where the word ' permanent' 

inYested ' verwyder' � o r  any other •-:.·ord fo r. that matter. · 

. wi th a .cu l pable or  sinister meaning. '' , i s  correct .  The las t  

sentence of paragraph 60 does no t imply that we have 
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demonstrated an instance (apart from the signal) where the 

�erm '' permanent verwyder 11 
. as such was used in an 

innocent sense. It means that no other pany proved the 

converse. 

34 . 2  Apart from Du Plessis ' s  bias and lack of credibility ,  the fact 

that he is neither the author of annexure " C " , nor attended 

�he said meeting ,  means that his evidence regardin g  the 

:neamng of " permanent uitgehaal \H)rd" is not oniv 

:-ieJ.rsay , but  is also void of any substance. There is no need 

:o challenge such a testimony.  

, .: ) . A D  PA RAGRA PH 45 . .2 :  

3 5 .  1 -:-�ere i s  aiso no evidence which shows that simiiar concerns 

� - ..., _ .)  · -

·.:.:ere not exnressed . 

Orie shouid al so .�een m mind that after his nrev1ous . 

je�enrion . Goniwe became a very pro.minent figure and the 

:: rnation· i n  the country as a whoie also changeo drarnaticail y .  

' 9 . Guniwe het ' n  haie promi­
nence rol in die voonneJde 
rewofusionere aansJ� in die 
OosteJ ike Provinsie geipeel.  
:-Iy w:Lli �n van die leiers Yan 
die Uni ted· Democratic front 
( " l.TDF") ,  en na die beste Yan 
my we1e was Cr.idock die 
�rste plek in die RSA waar 
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die voonnelde alternatiewe 
strukture gei"mplementeer is. 

1 1. Verder meer was daar 'n 
magstryd tussen die Pan 
Afric.anist Congress ("PAC") 
aan die een kant en die 
African National Congress 
(H .�\'C 1')/UDF-allransie aan 
die ander kant. Goniwe was 
'n baie prominente l id van 
d i e  AN C /UD F-a l l i ans i e .  
Hierdie magstryd het tot 
wedersydse b loedvergietin� 
gelei. ' ' . 

S tatement by Van Der Westhuizen : Bundle l ,  p . 

1 07. paras. 9 and 1 1  

'' In die konteks van die Oos-Kaap van 
daardie tyd sou 'n prominente tiguur sons 
�1nr Goniwe reaksie uitgelok het hv die 
media. '' . 

Van Der Westhu izen 2603 29-3 1 

·• Goniwe was die streeksorganiseerder. die 
prominence persoon. Die gesprek wat die 
OP GBS gehad het het random Goniwe 
.:!�aan. ·· . 

Van Der Westhuizen 26 1 4  1 9-2� 

''Ek vri) u Yr.I of u saamstem met die 
-�etuieni·s v:m . KoL Du Plessis dat toe 
Guniwe en C:ilata aa�ehou was. die 
situasie het verheter en kort na huile  
vr:·gelaat was het  die si tuasie veren�er. 
Stern u saam met Kol du Plessis? -- Ja dit 
is waar. Ek weet nie of dit direk gekoppel 
km word aan nadat huJJe nou weer 
vrygelaat is nie. Die situasie in die hele 
land het Yerer1;!er. Dit het sodanig 
vereq�er dat 'n nood toestand in helfte 1 985 
iIU!esteJ. is. '' . 

Van Der Westhuizen 2856 · 28  - 2857 5 
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11 Mnr Goniwe was die streeks­
organiseerder vir die Oos-Kaap van die 
UDF, is dit  korrek? --- Van die UDF, ja. 1 1 • 

Van Der Westhuizen 3004 : 19-22 

" Volgens my herinnering het die eintJ ike 
probleme eers in A�ustus begin en toe 
was mnr Goniwe alreeds vrygelaat gewees 
want hy  was op die toned gewees op  
daardie stadium. 
Kan ons dit se sy vryiating het saarngeval 
met 'n vere�ering in die oniuste. -- Ek 
sou se ja U Edele. Yoigens my beste 
rekoJ leksie . .  , 

Du Plessis 23 19  · 1 1 - 1 7 

"During March 1985 Matthew Goniwe was 
Jppointed rural organizer of the UDF in  
the E:istern Cape. His area of 
responsihii ity encompassed the towns of 
Cr.idock. Graaff-Reinet. Somerset E:ist. 
Bedford. Adelaide. �I iddeJhu�, Hanover. 
H o fm e y r .  P ea r s t o n .  S t e yns h u r g ,  
Cuokhou.se. .'.\1oupoort. Port Alfred :.ind 
Fort Beaufort. '' . 

Heads by the famii ies .  par. 

.:6 .  A D  PARA GRAPH jfi . .2 

...,,., 7 
- - •  I 

The statements made m the second paragraph of paragraph .16 . 2  are 

incorrect. The me3.Iling of paragraph 5 or" Du P!essis : s  firs t  3.ffidavi t 

becomes quite dear when it i s  read in context .  namely wi th paragraph 

-+ of the statement. The term " bepaalde i nl igting =' cleariy refers to the 

i mplications '.vh ich Du Plessis had to speil our  himseif. The term 

" be paalde inl igt ing ,, c� therefore be read as me3.11ing ,, die voonnelde 
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inligting " ,  being the information referred to in paragraph 4 of his 

statement .  

37. AD PARAGRAPH 46. 7: 

The ailegation that Du P lessis acknowledged that the signal was drafted 

" . . .  as explained in his second affidavit " , is incorrect. If the said 

ponion of Du Plessis '  s evidence is read in context, it is obvious that he 

only identified the signal as the signal drafted by h im .  He was no t  there 

commenting on the meaning of the signal . The record reads as foilows: 

" 0 .K. goed. nee ek het u misverstaan. 
Goed. Kan ons net aangaan na 'n ander 
JSpek? Ek wii net he u moet kyk na die 
::ein. Dit  is - ,:erskoon my U Edele. dit is 
Volume l. 
HOF: Bladsy 73? 
:".fi'i�. GOOSEN: Bladsy 73 . D i t  is ek 
ve�taan. gemenesaak dat hierdie afskrif is 
van die sein wat gepubiiseer is in die New 
�ation koerant. --- Dit is korrek U Edele. 
Herken u die sein? --- Ja U EdeJe. 
In wie se handskrif is d i t  opgesteJ? --- fn 
my eie handskrif U EdeJe. 
Is dit ook u handtekenin� wat regs onder 
verskyn·? -- Dit is my handtekenin� U 
EdeJe. 
Is dit  ·die sein wat u op die 7de Junie 1985 
opgestei het soos wat u in  u eedsverklarin� 
se'! --- Baie besiis U EdeJe. G�n ru-yfel 
omcrent dit  nie. '' . 

Du Plessis 20 1 9  : 1 1 -25 

.: 3 .  AD  PARAGRAPH · -47 .26 :  
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The last sentence of the abovementioned paragraph is not a correct 

transiation  of Van Der Westhuizen ' s  evidence. 

38 . 1  . The panicular portion of the record reads as f9ilows: 

"HOF: Kan u . onchou of u ooi t  aan 
Gt!neraal van Renshurg voorgestel het dat 
dit die oplossi� is, dat Mnr Goniwe-hulle 
onder daardie :irtikel onmiddel l ik 
aangehou moet word? --- Nee. ek kan nie 
omhou dat ek per se so 'n voorstel aan 
horn gemaak het nie. 
Dink u di t is moontfik dat u so 'n voorstel 
kon �emaak het of nie? -- Dit is dalk 
moomJik in daardie gesprek waarna hy 
verwys. die gesprek van / Junie. II • 

Van Der Westhu izen 2694 . 2-99 

3 8 . :  T:1e correct tr3.nsiation or"  the words I
f dalk moont i ik "  i s  

· I  perha ps possible '' . There i s  no contradiction i n  the 

aforesaid ponion of Van Der Westhu izen ' s  evidence . 

39 .  .-\ D  PARA GRA PH �8 .35:  

The statemem contained in the abovememioned paragraph i s  incorrect .  

Van Rensburg '. s evidence· in th i s  regard was as  foilows: 

'HOF: Was dit nie m�r hdan�rik at daardie sein u 
.,.inniger hereik as die een van die 23ste Mei ? -- Ek wii 
se ja di t ,�·as helangriker U Edele. I

f
. 

:. Our underi iningJ 

Van Rensburg 87 : 1 3- 1 5  
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The context in which the aforesaid question was asked, makes it clear_ 

that the question related to the promptness of the delivery of the signal .  

The aforesaid portion of Yan Rensburg ' s evidence must be read with the 

following: 

"En interessantheidshalwe, d ie  sein van die 23ste Mei is 
ontvang binne 'n paar ure nadat dit gestuur was voigens 
die inskrywing op daardie dokwnent. Was daar enige 
rede waarom die sein so lank geneem het., wat meer 
Yertroulik was. meer beJangriker was, en meer dringend 
was. Het u eni�e verduidel�kimf? --- Ek sal poog om dit 
te verduidelik ja. 
As u sou kyk na die sein-herig van die 23ste Mei. dan 
sou u ook daar opmerk dat daardie sein 1 1Yertrouj ik 11 

�emerk is en na die beste van my wete volgens die 
administratiewe steisel by die Sekretariaat op daardie 
scidium wa.s daar 'n Tclekommunikasie fasiliteit wat 
vertrouiik kon akkommodeer tot by die Sekretariaat 
direk van die G BS af en vandaar :if die uirskakelin� van 
die tu.ssen sta.sies en die direkte ontvan!!S van die sein by 
ons. ·· . 

Van Rensburg 86 :25 - 87 S 

.10 . A D  PARAGRAPH ..lS .53 : 

The statemen t  contained m the last sentence of  the 3.bovemenrioned 

;Jaragraph is incorrect in as far as i t  relates to the SSVR. At the t ime 

the ciassi rication of a document addressed to the SSVR had everything 

�o do with the soeed wi th which i t  1.vould reach Van Rensbur£ , 2.s 

:1ppears from the foilowing: 

' ' D ie u i ter.; t;eheime sein sou in i-:odevonn by die H-L�r 
se kripcokantoor nntYang wora . .  , . 
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(Our underlining) 

Wybenga F8: p.  4, par. 5 . 2  

"Kan u ook net kortliks vir die Hof inlig, is u bewus 
hoe die sisteem op daardie stadium gewerk het, synde 
soos hierdie wat geklassifiseer is as uiters geheim? Hoe 
is dit fisies ontvang by die kantore van die SSVR? --- U 
EdeJe ons seinapparaat in daardie stadium was net 
geskik gewees om tot vertroulik te hanteer. Ons 
warapparraat was nie voldoende om geheime of uiters 
geheiem seine te hanteer nie. Seine van die GBS'e af is 
deur die leerkommandement gestuur na lei-!rhoot'­
h.-wartier waarvandaan dit dan na ons toe gekom het. So 
in hierdie �evaJ .  hierdie sein. sou na leerhoofkwartier in 
Potgit!terstraat gegaan het. Vandaar sou huHe dit  na 
!) rlS toe �estuur het. " . 

S temmet .2-+2 : S - 1 6  

A D  PARAGRA PH JS .6 1 :  

The statemen t con tained ; n  the last sentence of the aboveme�ti oned 

· ;,aragraph rs  begging the question.  If the si gnal had an innocent 

::1�ing ,  �s \Ve sub mit  i t  does . there wouid have been no reason t0 make 

: t  avaiiable  to the investi gating  team . 

.-\D P.�. RAGRAPH J9 . 1 3 :  

S temme� : s  :-e:Jiv  a uored : n  the 3.bovernentioned paragraph i S  not  an 

.:.nswer :o the auestion ., whether he had had si�ht of t h e  s igna l " , 

bu t  i s a repiy  w the question \Vhether h e  had had sight of  the si gnal in  

: t_S hand··,vn tte� form . T�1e �aid rep iy  should be  read i n  i ts context .  ·.vh ich  

:s. as foiJo.,vs;: 
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' 'Die vraag wat ek vra is toe u dit in die 
"New Nation 1 1  gesien het, was daar 'n 
afskrif van hierdie dokument wat in die 
11�ew Nation 11 verskvn het, is d it  korrek'! 
- Daar was 'n afskrif van hierdie sein 
gewees. 
En u het gekyk daarna en dit ge1e€S, 
korrek? --- Ek het dit gelees . ..  
En dit het vir u bekend gelyk. - Dit is 
korrek U Edele. 
Wat daar staan, is dit  korrek? -- Dit is 
korrek. 
�ou wii ek u net so vra; u se pa�raaf 3 
soos wat dit  daar staan, d i t  het vir u 
bekend geiyk. --- Ja. verai die woorde 
"permanent uit die samelewi� verwyder. 11 

So dit het v ir  u voorgekom dat u dit 
moondi k  gesien her soos d i t  daar in die 
";','ew Nati ona verskyn het. is d it  korrek'! 
-- Dit is moonciik U Edeie. ek het di t 
�ister r�ds gese. 
U sien .\lnr. Stemmet hier het ek �n 
prohlecm want die getuienis h i er voor die 
Hof is dat daar op geen stadium te 
Pretoria oo i t  'n seinberig wat soos daardie 
seinheri� lyk. sou omvan� word nie. Die 
seinheri g  wat in  Pretoria  ontvan� sou 
wees. sou 'n getikte WE!t!I1!awe wees. --- Dit 
is mnomfi k  U Edele, dat die sein £etik was. 
Ek ver.v-..·<; na die afdruk wat ek in d ie 
koerant ;,:e;ien het en wat daar staan in 
par.icraaf 3 en verai h ierdi e  (onduidei ik) .  
Of hy getik anderkant aangekom het of 
hand�eskrewe. dit sai ek nie weet nie. 
�ee maar u se dit  het hekend gelyk. --- U 
Edele d i t  het hekend �eiyk. 
Soos di t daar in  die :,�ew Nation =1 gestaan 
het. --- Daarciie par�raaf. maar ver..ii die 
wnorde 1 1 pennanent uit  die s:.uneie\-\-ing uit  
verwyder. 1 1  
Ek het nie die YraaJ? gehoor nie. verskoon. 
Die antwoord. --- U Edele ek se daarciie 
i tussenhei) .  
HOF: U se daardie woorde het bekend 
'.!ei�·k. 
-L'\'"R. GOOSEN: So dit is nie korrek dat 

:iierdie dokurnenc sons wat dit in die 1 1�ew 
�atinn;• verskvn het hekend gelyk het nie. 
-- U Edele wei ek het dare1n hierdie vraal? 
nou aJ oor en oor en oor �eanrn·oord g ister 
vir :n :mder advokaat. mm weer Yir u. 
HOF: Ja. ek dink die - ek s ien u punt. 
Kan ek dit miskien so ste! :  het die 
dnkumem :is suiks hekend geiyk'? .\let 
Jnder ,,.·oorde ,.,.·as u nnder d ie  indruk dat 
: ihierdie dokwnent het ek aJ gesien-1 net 
soos die dokument in die 11�ew Nation' ' 
gestaan het? - Nee U EdeJe ek het nooit 
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gedink ek het hierdie dokument al gesien 
nie maar toe ek ham deurJees in die foto­
afdruk wat ek van die 11New Nationa ,,.ehad 
het en ek kom by hierdie gedeeJte het dit 
vir my, soos ek gister gese het� Yerbasend 
bekend gelyk. 
Ja. :\'fet ander woorde wat het Yir u 
bekend gelyk; die dokument self of die 
bewoording daarvan? -- Die bewoording 

daarvan het vir my bekend geJyk. '' . 

(Our underiining) 

S tem mer 382 : 25 - 384 : 1 5  

AD PARAGRAPH 87: 

..i3 . l I t  i s  not common cause that Mbuielo Gon iwe and Fort Calata 

had noth ing to do with the Geidenhuys committee. 

J.3 . :  As thi ngs develooed . the Gddenhuys committee cvemuai ly 

did deal 1.1.:i th .\1bu ieio Goniwe Jnd Fort C�ata. This  fact 

2.ppears from paragraph .10 of the com mittee ! s report ( Vol . 

;J .  77) . \vhich . inrer aiia . r�ds as follows: 

' ' D i t  kan oorw� word om meeJopers Yan 
Goniwe. soos sy neef :\lbuJelo Goniwe en 
Fort C.data na die Direkteur Yir Staacs­
vei i igheid te Yerwys vir moomJike aan­
houding or inperking . . . rt . 

1.1 AD PA RAGRA PH I Oi :  

.., 



- 52 -

44 . l We have already dealt with the question as to whether or not 

Van Rensburg and the SSVR were the logical addressees of 

a suggestion to kill Goniwe in paragraph 1 8 . 1 8  of our main 

heads of argument . .  

-4-4 .2  The fact that counsel for  the famiiies i s  obliged to  argue that 

''The mechanisms used by the Security Forces to plan and 

execute the deaths of the deceased are however peculiarly 

within their knowiedge ;' i s  significant. That statement is 

:amamount to JJ1 acknowledgement that the evidence 

produced in chis Inquest does not prove a causal connection  

'.Jetwee:1 the  si gnal and the  killing  of the four deceJ.sed . 

. u . J To argue , that '' Clearly, Van Rensburg ,  Van Der 

Westhuizen and Du Piessis4 in conspiring to kil l .  did not 

use the convent ional structures of the NSMS" i s  mereiv 

2.nother ·.vay or" saying that: " We do not know how Van 

Rensburg, Van Der W esthu izen and Du Plessis went 

about to  arrange the killing of Goniwe and the oth ers a • 

.!..1 .-+ The aforesaid concessions are not surprising  because even Du  

?!essi s .  ·.,:ho i s  3. so-c�ied conspirator. does nor kno\v ·.v ho  
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committed the murders, nor how and by whom it was 

arranged. 

-+4 .5  The aforesaid concessions suppon our  contention that the 

evidence m this Inquest provides no proof of criminal 

behaviour connecting Van Der Westhuizen with the Goniwe 

murders . 

A D  PA RAGRA PH 1 1 6 : 

..\s v . .:e have demonstra·red . the rinding requested on behalf of the famiiies 

:s not j ustir1ed on the evidence. The finding by this Coun in respect or"  

Section 1 6 ( 2 ) (  d)  of the Act  i s  bound to  be the same as  that of Regional 

\fagisrrare De Beer in  the fi rst inquest . which reads as fol lows:  

'' (d) Whether the death was 
brought about by Jny 
act or omission involving 
or amountin� to Jn 
offence on the part of  
any person 
Yes: By a person or 

persons or group of 
persons unkno wn . " .  
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SECTION C 

46 .  AD PARAGRAPHS -4 ANTI 5:  

, -- I . 

For the reasons already set out fo our main Heads of Argument. as well 

as for :he reasons set our herein , we submit that the findings proposed 

on be;.aif or' Du Plessis in the abovememioned paragraphs are not 

j ustified.  

AD PA RA GRA PH 1 6 : 

The te:-:n ·· :-evolutionaries " as used in  the abovememioned paragraph i s  

ambi g�ous.  V;in Der Westhuizen distinguished between po l i tical 

acrivi.s13 and �errorists . both of which couid qualify as revoiu rionaries . 

J. 7 . 1 \!an Der Westhuizen descnbea the d ifference between the 

:'.vo groups as �·o i lows: 

' 'Dit is heeHemal korrek. � fiskien as u my 
sou toeJaat kan ek dit in konteks ook pJaas 
·,: ir  u. · Die kac�oriee van vyande wac 
1estaan het in  daardie rewoiusionere 
< i rio� was.�esien 1!ewees ampcei ik as synde 

d:.iar drie kac�oriee te wees. Die eerste 
wa.s di�ene wac op :n  geweJddadi�e wyse 
die hestei Yan die Jand wou oorneem. �a 
huHe is verwys as die terroriste en die 

insu�ente en die organisasies wat daaraan 
_:_;t!koppd w� . wa.s die ANC. PAC. c:n die 

SAKP. St> die �ewdddadige omYerwerpers 
Yan die sta.:.H.shesteJ .  Die tv,:eede groepering 
··"' as d i e g e n e w a t o p ' n n i e -
samewerkingswyse oi deur die daarstei l i� 
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van alternatiewe strukture op die politieke 
front beweeg het om die besta.ande bestel 
in die )and  omver te werp. Na hulle is 
verwys as radikales, aktiYiste., politiek­
andersdenkendes. " .  

Van Der Westhuizen 2524 : 4- 17 

-+ 7 .2  His attitude was clear that activists should not be killed. 

·• Ja. Dit is die punc wat ek probeer uit u 
uitkry. So on5 kan :ianYaar dat die 
veiligheidsma�te wei verstaan het dat 
akti viste of terroriste. gewapen. moontJik 
in sekere omstandi�hede ui�ewis kon 
word. elimin�r kon word gedurende 84. 
S6 en later. Sal u dit aanvaar·? -- Ja U 
Ede1e. Ek sal dit aanvaar in die Jig wat ons 
hier gepr.iat het. Dit is nie vir my, en dit  
was my standpunt no� altyd gewees. dat 
:.1ktiviste moet (nie) uiU?ehaaJ word nie. " .  

Van Der Westhuizen :9.12 1 6-23 

.-\0 PA RAGRA PH 39 :  

-:-he statement �n  the abovemen rioned paragraph 1 s  mis iead ing  . 

.:8 . 1 It .shouid be made clear that the pressure '.vhich was brought 

:o bear on Van Der Westhuizen was to stabil ise h is are3.. It 

·.vas noc cxnected or" h im to do someth ing Jbout Goni\ve as 

SUC:1 . 

' ' '\ f?'i'R. 3 rzos: Wei G,miwe Wa'i die 
do ring -- was dit die woorde wat gehruik 
was ! Die doring in die -. leis ,;an die 
veiii1!heidsm�te hie.r. U was die rnorsit ter 
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van die OP GBS. Politieke druk is op u 
geplaas om die distrik onder beheer te 
bring. Is al daardie stellings korrek of nie? 
-- Ja, behalwe dat ek het op die 
strategiese of op die bestuu.rsvlak beweeg 
en oorhoofs gekyk na die problematiek. 
As (tussenbei). --- Ek het nie - ekskuus -
ek het nie op die viak van die individu 
beweeg soseer nie U Edele. " .  

Van Der Westhuizen 2586 : 17-27 

-l-8 .2 . .\!though Van Der Westhuizen was the chairman of the 

OP GBS , the responsibility to stabilise the area was not his 

2.ione. 

" 1s daar in die he2in van 1985 geweldige 
druk van pol itici se kam op u gepiaas om 
die situasie pJaasiik op te los?  -- Ja. daar 
was haie druk. 
En was die poJi tici se houdin� dat u moet 
die prohleem op die grondYiak hier moet 
opios'! --- Ja. dareJTI nou nie net ek 
pe�ooniik nie. maar so t tussenheide) 
U is hed temal r�, huile het "julle:' gese. --
- Ja. ,, . 

Van Der Westhuizen 2640 : ::-23 

AD  PARAGRAPHS 54 . 55 ANTI 59 : 

-\.9 . 1  Du Plessis was indeed cross-examined on the circumstances 

·.!nder ' .vhich he deposed to h is fi rst affidavi t .  See Du P lessis 

::os : l O - ::08 : s : or' which the very last ponion re�ds as 

:·o i lows : 
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" En aanvaar u dat d i t  is wat u gese het? 
--- Ek het dit sekerlik gese want ek het dan 
die verkiaring onderteken, en ek was voor 
'n Kommisaris van Ede gewees. As u 
enige probieem gehad het met Wagenaar 
en · (onduidelik} was u nou voor 'n  
ampcenaar ,·an d i e  hof, voor ' n  
Kommisaris, as u enige probleem gehad 
het  kon u dit aan horn openbaar het, is  dit 
korrek? --- Ek sou dit  kon gedoen het. 
En u het nie? -- Ek het nie 'n probleem 
o p  daardie stadiwn gehad n ie. En u 
�et aan horn bevestig voor God dat wat 
hier staan die waarheid is, is dit reg '? --­
Soos wat. ek het dit bevestig soos wac ek 
die inhoud van die verklaring verstaan 
he[. I I • 

D u  Plessis 2207 : 25 - 2:208 S 

.19 . :  D u  Plessis 'was also cross-examined on the meaning o f  the 

conten t of  his first affidavit.  Regard ing  paragraph 6 of  his 

�irst 3.ffidavit .  which is  the paragraph which he was not 

:xepared to conrirm . he.  inrer aiia . said the fol lowin g :  

' ' Ek gaan nog net eenkeer die vrna2 Yra en 
dan gaan ek my wend tot Sy Edele toe en 
vir horn vra om in heYei op u uit te reik 
om nie die vrae te omwyk nie. Ek gaan u 
help .  ek gaan dit vat sin vir sin. fr.ise v ir  
frase. 
' 'Ek is e:!ter haie seker dat Brhr. Van der 
Westhuizen nooit teenoor my te kenne 
�e;!ee het dat sy voorsteJ heheJs dat enii?e 
persone doo�emaak moes word nie. :, 
Stem u saam daannee'? Is d i t  die waarheid 
,Jr is dit nie die waarheid nie·: --- U E dele 
in . tenne van wac tussen myself t:Il 
Gtneraai V:.in der Westhuizen �ebeur het 
is dit  d ie waarneid. · • . 

Du  Plessis 2 1 94 : 3 1  - 2 1 95 1 'i 
i. -
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49 . 3  I n  the light o f  the answers given by him ,  there was no need 

to produce evidence to gainsay any evidence given by  him 

regarding either the circumstances under which his first 

affidavit was made, nor regarding the meaning of the content 

thereof. 

49 .4  In  view of  Du Plessis ' s  evidence quoted in  paragraph 49 .2 

above� as  weil as  the fact that he had no problem wi th the 

rest of his first affidavit. the statement in  paragraph 55 of the 

heads of argument by Du Plessis i s  both incorrect and 

defamatory. In making the said statement. counsel for Du  

?!essis had lost si ght  o f  the fact that when Du Plessis made 

h is statement. both Van Der Westhuizen and Yan Rensburg 

�ad already made thei r statements . 

A D  PARAGRA PHS 56 Ai\-0 Si: 

50. 1 The use of the word :' kiaarb lyklik " in the ponions of his 

�irst affidavit quoted in paragraph 56 does not suppon the 

statement that Du  Plessis did nor have an independent 

:-ecoi lection of the si gnal when he deposed to that affidavi t . 

The '.vord " klaarb lyklik" is defined as follows on o. 8 of 

Die A frikaanse Woordeboek:  
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" b .n .  en bw. [Op ' n  wyse] wat duidelik 
blyk; ongetwyfeld, onceensegiik, on­
weerlegbaar; klaarblykend . . .  " .  

50 . 2  I t  i s  once again necessary t o  emphasise that Du Plessis only 

-o � : . ..) 

had problems with paragraph 6 of his first affidavit. There 

is therefore no basis for any suggestion that paragraph 3 ,  

includ ing the word " waarskynlik\ is not preciseiy what Dt i  

P!essis said to Wagener. 

It should also be remembered that Du P �essis was at that 

stage sti i l  p iay ing !nnocenr. and the fact that he was in 

canoors wi th the New Nation and the ANC ··.vas s ti l l  a secret. 

In r"ear of raisin g  suspicion regarding his invoivement in the 

:eJ..k of the si gnai . he could therefore not afford to make- h i s  

:mimate knowiedge of  the si gnai known :o Wagener and 

\ ( 4 
,......._ • .,.. 4 . � iaJor ucnerai 1\..mpe . 

.'!.. 0  PARAGRAPH 58 :  

5 1 . i "7here i s  noth ing sinister i n  the use o f  the '.vord " voorgee :• by 

\'cJl Der Wesrhuizen . :-Ie exp iaineri i t  as ;·oi lows: 

· · �..v�iarom het u d ie  Yaa.g , o r'. ten minc;ce 
vu:.uz, wat tHlS kan se misleidende taal 
;.;ebruik in Yerb:md van die fei t  dat u weJ 
;_!ew�t het dat d i t  . in Du Plessis· se 

) 
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handskrif was en dat dit sy handtekening 
. was? --- Omdat ek onbewus was van die 
dokument. 1 1 • 

Van Der Westhuizen 26 1 1  · 21-26 

" .-\I rede wat ek vir u kan se is ek was nie 
bewus van die bestaan van die 
oorspronklike dokument nie. So daaroor 
gee ek, dit gee vir my voor dit is 'n berig 
wat hy geskryf het. 
Dit  voorgee 'n  sein wat deur Kommandant 
L du Plessis is gesien. 'n afdruk wat 
voo�egee het ' n  seinberig wat deur 
Kommandant. waarom - stem u saam dat 
'n eedike persoon wat wou die he!e 
waarheid prc1at sou gese het ,;ir die 
inligtin� van sy r��sverteenwoordigers. vir 
die inl igting van die polis ie. vir die 
ini i�tin� van die puhliek.  v ir die info�ting 
van die howe. as die ondersoek geopen 
was. om op rekord te plaa.s ek ken daardie 
handskrif, d i t  is  Du  Plessis se handskrit 
dit is Du Plessis se handtekenimf? Voon?ee. 
wat heteken voo(l.!ee'? Beteken di t  dit is '? -­
- Dit skyn te wees 'n  berig wat hy geskryf 
het. Ek het nie die herig geskryf en nie 
gesien nie. 
Wat heteken '\·oon!ee� 1 : Is "voo�ee:1 
dieseffde as 11 is 11 : 

-- Ek sou se mens kan se 11 voorgee;' is 
skyn te wee;. wat Wet!f1!ee. " .  

Van Der Westhuizen 26 12  1 1 -29 

· • Korn ons gaan na die henaderi� van 
inlil? ti nusmense. ons Yerkeer nou op die 
inii l�tingsterreiil. met d ie verskeie grJde en 
fase waardeur iniii�ting gaan Yoor en na 
be,·esti�in� en so meer. Sal u d i t  a..sseblief 
weer 1n sl:.1� Yerduidefik of verduidelik? U 
het dit nog nie hier Yerduidei ik nie. --- U 
E deie infonna.sie word inge:sameI • .kan op  
verskeie wyses ingesarne1 word. In  d i e  hree 
kan 'n mens se dit  kan kovert of o,;ert 
ingesame1 word en dan is daar Yerskeie 
wyses hoe dit hekom kan word. So dan 
kom <1 :e  in1?esameide infonnasie hy�n hy 
'n  punt. waar dit dan rergelyk word. 
getoets word. in yerband 1ff in konteks 
geplaas word. Ons noe1n daardie proses 
die verwerkin� van daardie infonnasie. 
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Dan word dit gekyk of dit b evestig is. :Met 
ander woorde staan dit in konteks, is dit 
waad Dit is d ie  bevestigingsproses 
daarvan. En dan daarna geskied 'n  
vertolkingsproses. Met ander woorde dit 
word nou verduidelik  aan die hand of 'n 
deel daarvan kan ook ' n  voorspelling wee.5 
of 'n aanbeveiing wees as dit uit  die ·  
vertolkingsproses uitkom. En dan vind die 
verspreiding daarna plaas. Nou die 
verspreidi� is van bevestigde, vertolkte 
infonnasie. Die noem ons inl igting. 
Reg, so het ek dit korrek; wanneer u 
infonnasie ontvang, gaan dit deur ' n  
proses van bevestiging en wanneer dit 
bevestig is word dit beskou as iniigtin�. --­
Ja U Edele. 
Is dit in kort'! -- Dit is in kort ja. 
Nou die middag toe u die sein sien� en d ie  
eedsverkJari� gemaak het  d ie Saterd�, 
hec u die infonnasie gehad in verband met 
dit wat voo�ee was 'n sein te wees"! --- Ja. 
soos u dit stei dit was die eerste keer dat 
ek dit gesien het ja U Edele. 
R�. Het u oomblikl ik die korrektheid 
daan·an aanvaar as hevestig'! --- Nee U 
Edele. 

Sou u dit gedotn het'! --- Nee. 
En die eedsverklaring is gemaak weereens 
1)p hierdie aannamehasis en die  aanname is 
gemaak dat dit wei he;taan her. --- Ja U 
EdeJe. 
SaJ u nou kyk na die woorde in par.i�raaf 
5 en dan weer in 1 i? Daardie woorde wac 

:k gehruik het "as di t weJ ooic hestaan 
het. :i ParJ1!rJaf 15 - jammer - €n i . --- Ja 
U Edele. 
En a .. ,·oon!ee'1 • --- Ja U Edeie. 
Dit wat u nou vir Sy Edele gese het 
verduidelik dit daardie woorde of 
verduidelik dit dit nie? 1 1 • 

Van Der Westhuizen :02 1 :::s - 3023 

.-\ D  PARA GRA PH 6 1 : 

"' .,  1 -· - ·  .. The 3.rgument  that i f  Du Plessis was fa.i sely  impiicating Van 

Jer \Vesthuize=i . one ·.1.-ouid have e:caecreD h im :o sav : n  

..: : e.'.lf  :md unambiguous terms that V 311  Der \Vesthu izen had 
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told him in so many words to send a signal proposing that 

Goniwe and the others be killed ,  is wrong and incompatible 

with the wording of the signal.  

For his version of how the signal ought to be imemreted to 
- - 4 

have any credibility ,  i t  was necessary for Du  Plessis to 

�estify that paragraph J of the signal contains more or less 

the words used by Van Der Westhuizen . The following 

portions o{ Du Plessi s '  s evidence are in poim: 

" \fR GOOSEN: Certainly M' Iord. Kan ek 
u di t vra koJonei, het  Brigadier van der 
We:sthuizen eni�sins Janl!edui wat hy 
hedoei hy wat hy gese het ten opsigte van 
die gesprek wat hy gehad het m et Gt!neraal 
van Renshun! '? Het hy gese wat hy daarhy 
hedoei'? --- Die ,.,·oorde wat hicr staan. dat 
die mense permanent uit die sameiewinu 
verwyder moet word as · n  saak van 
dri�endheid het ek nie uit  my duim 
uiw;esuig nie. 
HOF: Waar het u daardie woorde gekry'? 
-- Ek neem aan. maar ek kan nou nie vir 
u presies se nie. maar ek necm aan di t  wa.s 
tydens �n gesprek tussen myself en 
Gt!ner..1al van der Westhuizen. 
Kan u nie onthou presies wat hy  vir u ge.se 
het nie'? --- Ek kan nie daardie woorde 
presies onthou nie. maar ek sou di t  nie so 
hewoord het as d i t  nie d ie  indruk was wut 
hy my .geskep was nie. ' ' . 

Du_ Plessis 2062 : 1 3-27 

· ·u EdeJe ek km werid ik  n ie  ·.- ir  u eedik se 
1 Jf  dit die woorde was nie maar ek het ook 
:.! i!iter :,!enoem dat ek sou d i t  nie uit  m y  
duim uil!!t=>Ui1! het nie. Wac ek wd w�c en 
wat ek aJ in  verkJa- rim�s gt=>e het en v ir  
Jnder mense ook gese hec �  is dat  d ie  woord 
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11 doodmaak" was nie tussen ons twee 
genoem nie en ek wil daarby bly. 11 • 

Du Plessis 2065 : 22-28 

52 . 3  I f  D u  Plessis had said that Van D er Westhuizen told him i n  

s o  many words t o  send a signal proposing that Goniwe an-d 

the others be killed . he  would have been forced to admit that 

he had sucked the wording of the signal out of his thm7lb .  

Had Du  Plessis implicarerl Van Der Westhuizen any funher. 

the si gnai i tseif wouid have been proof that h i s  version i s  

false. 

53 . 1  The questioning regarding his drinking problem did indeed 

53 . .: 

�erve to undermine Du Plessis 1 s re!iab i i i ty as a witness .  

F irstiv .  bec�use he was initiallv evasive about the fact that he . . 

has a drinking proble·m . Luer he was . however. obiiged to 

::.dmit  his drinking prob lem . 

·• '.\ faar u· het and er proble.me ook het u 
n ie. sekeri ik in hierdie cyd �ehad'? Dit Iyk 
·, ir  my dit gaan nou baie heter met u. U 
het ook ' n  dr:mkprohieem gehad. --- Ek 
ciink [J EdeJe n mens moet dit 
kwancifiseer. \Vat is 'n drankprohleenf! '' . 
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Du Plessis 2236 : 29-3 1 

"Ja. En is daardie feite nie presies op u van toepassing 
nie? --- Ek het 'n finansiele probfeem ja, ek het van tyd 
tot tyd 'n drankprobleem, maar ek wil vir u se U EdeJe 
dat, soos ek ':a11oggend ook gese het. drank is, ek skakel 
dit aan en af soos wat dit · nodig is. " .  

D u  Plessis 2303 : 28 - 2304 : 4 

53 . 3  Secondly , because i t  was possible to demonstrate Du  

Plessi s '  s wiHingness to lie i f  he  thinks that the lie will no t  �,e 

jetected . Initiai ly he denied that he ever �ad to stay away 

�·ram work as J. resul t of his drinking habits. However. 

when he was con fron ted with Exhibit G39 .  �e was ob l iged to 

�dmi·t that it did happen . 

" \Vas dit s<> dat u van di ens af al moes bf y 
� �evoJg Yan drankmishruik'! -- Ek 
ontken dit U EdeJe. nie sover my kennis 

. . " srreK me . .  

Du Plessis 2:238 : 2 1 -23 

;, So nou het ons dit dat aikohoimishruik u afwesi�heid 
Yan di ens af Yeroorsaak het. Gehed of �ede€HeJ ik. maak 
nie saak nie. --- In hierdie  geva1 ja U Edeie. ' ' . 

Du Plessis 2:4 1 : 7-9 

5.1 .  A D  PARA GRAPHS 6i .  68  AND 69 : 
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As has been indicated in these as weH as our main Heads of  Argument, 

the sub missions conra.ined in the abovementioned paragraphs are not 

supponed by the evidence. and should therefore be rejected . 

Advocates ' Chambers 
JO H . ..\ NNES BURG 

3 f�bruarv 1 994 

A.W.  MOSTERT, S . C . 
BARNARD K..i.'\IOE;ZE 
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C1 I A l 'TEH 20 

FA CTS EX CLl l l >E I >  BY P IU \' 11 .EC ; E  

C ircu msta nces wh ere l hc daim :, rises 

•-O l A wi l ncss who is  a!-kcd a quest ion ah 1 1u l  a t.:0 1 1 \'c 1 sa 1 io1 1  whid, is 
p r ivileged may ref use l o  answer .  One who is subpoenaed 10  produce a 
11ri vilcgctl docu ment  nrny  objccl  to doi ng so. The mies of cnu r1 1 which 
1 eq 1 1 i rc t ! 1e  par t ies Ina civi l  act ion lo disclose a l l  docu1rn: 1 1 1 s  which an.· or 
have a t  any t i me hcl'n  i n  the i r  "possession , custody 1 1 1 p t 1 \\'t· r "  do 1 101 
compe l l he p ro c lucl i 1 111 of priv i leged docu 1 1 1e 1 1 1 s ,  a l t hough the i r  cx is lc nce 
mus I be rcvca lc< I . :! · n ,csc a r c  the only ci ,  cu 1 11 s t a 1 1ccs i 1 1 which a 1 11 1c  c l a im 
for pr i \' i lege a risL·s .J and  t he mies 1 e la1 i 1 1g t o  pd\' i kgc d i srnsscd in t h is 
chap l c r  arc common l o  : a l l  t h n:L� .  � 

S u hj ccl-ma l t cr of the  da im for p rir i lcge 

a-02 The m at t e rs prntecled from d isclosure OJ producl h)n on • he grounds of 
pri \' i lcgc a rc lhc fol lo\\' i ng: ( 1 )  pro fessional  con fide nces;  (2)  t i t l e -deeds ,  
l ien ;  P) ma t rimonia l  commu nica t ions; ·  a nd (4)  cr imi na l i ng q uest i ons. 
The old pri\' i kge re la t ing lo  t h e  quest ion of adu l tery in d ivorce cases has· 
been abol ished by t he Civi l  Evide nce Act 1 968 , s. J 6(.5 ) ,  and th i s  sec t ion 
go\'crns tes l imony , discovery a nd i n terrogatories . �  

Na ture of l h c  c la i m  

!()-{)3 The priv i lege m a y  b e  l h a t  e i t he r  of lhc  wi t ness h imse l f ,  o r  of  anol hcr  
whom he  re present s ;  i n  the  former  case he wi l l  not be compe l led ,  and in  
t h e  l a t t e r  h e  wi l l  no t  be al lowed (w i thou t  l hc pr i ncipars consen t ) ,  lo  
disclose the  pro tected mat ter . '' Such c la ims a r ise mo1 c frcqucn l ly  on  
appl ica t ions for d iscovery or i nspect ion before t ria l  t han w i th reference to 
t cs l imony in the  wi tness-box , bu t  the principles a rc subsl a n l ia l ly the 
same. 7 

1 H .S .C. ,  Ord .  2.t ,  r. I .  
: R . S .C. ,  01 d.  24 . r .  5(2 ) .  
l The failure loapptt·cia1e t h i s  !-omclimc!- kad:-. lo c11 1 iom rn11l 1 s :  s ec  r, 11111,111 (F1 t111/.;) 

E.,ports Ltd. v. M. l'. C  ( 1 977 1  Q .B .  952 , comidc 1cJ post , § 20 -25. 
4 There arc some minor exceptions to t his general statemen t .  I I  is al�o suhjcct 10  the 

qualification tha t  not all the rules a r c  appl ic:ihlc to all t h ree types of ca�es equally. For 
example ,  the rules ahnut copies of Juc11111cn ts  ha\'e no �c lcvanrc lo r• i "ilcl!c claimed in the 
course o( oral e xaminat ion. 5 Na!>t v. Na.ft a11d. Walker ( 1 972) Fam. 1 42 (C. A . ) . 

6 I'ost . "  - 1 1 .  
1 Grccrw11gli v .  Gll.\ kcll, 1 M .  &. i; . 98, ) 1 5 , /'rt Lord B 1 1 1 1 1g l ia 1 1 1 ;  /l ••11 1w1_, . .  \\ 'r ight , 2 1  

O . ll .D .  509, per Wills J .  

f ,19cl J 
. \. 

By whom and ,, , a t! l l  made 

· 1  hey  shou l d ,  i n  s 1 1 i c 1 1 1css . he made  by l h c  wi l ncss h imst:lf .  and  110 1 be m-04 
made or argued hy counsel  whe ther  i n  the  cause ,'1' or  spec ia l ly  i nstru clcd .Q 
bu l  in t he case of p r ofessional con fide nce they  arc nm\' USua l ly  holh t ak�n  
and a rgued hy  roumd on h is  c l ie n l 's heha l f 1 ' 1 ai;  o t h e rwise the  pr i \' ikgc 
mi {!hl  he lost t h rough ignora nce ,  s ince.  ! hough t he judge ough l .  yet  he is 
1 101  ohl igl' d ,  1 1  t o  addsl' t he wi t ness o f  h i s  r ights .  T h e  da im may b c  m a d e  a l  
a n y  st age of  t h e  examina t ion and i s  dc.:� l c rm inahlc  by  t he j udge , who nrny.  
i f  he th i nks fi t .  hear  o ther  wi t nesses o n  lhc  poi n t . 1 2  I - l e  may a lso read a 
docu mcn l  l o  de te rmine i l s  p ri \' i lcgc .  P 

Effl'd , wlu.•n a l l owl'tl 

\\'he n a l lowed , t hl' p1 i \' i lege 1 1 1  otccls t he w i 1 1 1css nol on ly from fu 1 thcr  20-05 
: 1 1 1swL· t s .  hul frtl l l l  pall i a l  0 1 1es  ah cady gi\'cn 1 1

; and whe re a don1 1 1 1en l  is 
p 1  i \' ikgcd he ra n not he com pdkd to _ s l a lc  its con l c n ts ,  1 � or his k now-
ledge , in fo r ma t ion 01  be l ief  fmmdcd thc 1  eon , "' s ince ot herwise the p 1fri -
kge would he i l luso r y .  For t he same reason ,  1 1 0  adverse i n ference may be  
d rawn f rom t he fact lha t  a par t y  has  i nvoked pr iv i lcgc. 17 This  i s  so i n  
re l a t ion  bot h  lo  legal professiona l  pri\'i lcgc 1 7a and t o  t he privi lege aga ins t  
sc l f-c1 im i na t ion .  nh  1 1 1 t hc la t te r  case , the reason i s  or  incl l ll.lcs the  fact t h a t  
t he pd\' i lcgc i s  i n t e nded to p ro lec l  lhc  i imocen t  a n d  t he gu i l ty a l ike . 1 7c 

·1 he fac t  t hat  a docu ment  is pr iv i lcgcd c.locs 1 1ol affect i ls admissibility. 20-06 
P r  i\' i lcge may be wai\'cd . 111 E\·c n where the re is 1 10 waiver ,  bu t  the  olhcr 
par ty has somehow obta ined possession of pr iv i l eged materi a l ,  i t  may 

� "/Jw11111.1 \" . l\'rn·/1111 , Moo .  & M .  •IRn . ;  R. v. Adn·. I Moo .  & Roh .  9,1 ; Dor v .  D111r, 3 
C) . B. W9. 

9 Doc , . .  Egrt·1111m1. 2 M. & R. J86. 
w lloclu'fo11rn11/d v .  /Jo11\lc11d. (,5 l . .J .Ch .  794 ; Cmdt')' \' . Coll'/c-_l', Tlie Times, January 20, 

1 897; Emns v .  E,·a11s [ 1 904 ) P. J78; 110.u, § 20-48. 
11 Ati. . Cirn. "· Rae/I"//. IO Ex. 8H. 
12 Clrm·r v. Jc111e.r. 7 Ex .  4 2 1 ; 11111,·. § 1 9- 02. 
1 ' lk lJaifllrc}', ex p. 1/olt 1 1 893) 2 O . B .  1 1 6 ;  /Jirmi11glwm, etc. , Co. v. L. ,t, N. \\'. Ry. 

l l 9B) 3 K . B .  850 ( C. A . ) . 
" /t v. G,1rl1t·tt. I Den . C C. 236. 
15 l>m·i,·s v. l\'mers. 9 M. & W.  hll8. 
16 I.yell v. Kc1111rdy , 9 App.Cas. � l .  
1 7  l\'c111wortl1 v .  Lloyd ( 18(l,1 ) J O  1 1 . L .  C .  589 ( 1 1 . 1 . .  ) .  J I  was suggested i n  previous edit ions 

of this book (hy rcfc ,cncc lo Ta)'lur 01 1  E"idencc § 1 -167 . sec 7th cdir ion of th is WOi k)  that 
t here might he  an exception to this principle in  the ca5c of the pl ivilcgc against self­
c i iminat ion , hut thi!i docs not seem to he cu1 1 cct . An :ll"cmcd who at his t r ial for a crimiual 
uffcnc:c exercises his r il:ht 1101 to give C\'idcncl' exposes hi ,me l f  to a limited e xtent lo 
comment hy the coull ( l lwugh nol I i)'  1 hc prosecut ion): hu1 1h i s  is an  exception lo a diffc rl'nt  
rule .  and is com.idercd mue , § §  1 1 --16 to I 1 ---17 .  

171 \\'er111rnr tli v .  Llrn,I ( 11111c ) .  
17" E.t /1 ·  Sy1111:1 ( I H05) 1 1  \'cs .  J i . 52.'; I I ,  ay. i>iH·111·,·, y ( 1 88·1 ) p .  3 1 5. cf. note 17 ,  mur and 

:-.t·e a lso n . 1 7c po.11. 
1 7' Aclam.1 v. L . '  ' ( 1 858)  J 1 1 .& N .  35 1 : 1 1  '.\(,'.\; l.11111/1 \' . Mumt,·r ( J HRJ) JO Q. B .  D .  1 1 ( 1  at  

1 1 4 .  
l k  St·c· � § 71l J<,l-1 .\1·,1 - . 1 • 1 1.11 

( 495)  



(suhjccl l o  whal  is said hclow) be t endered in cddcnce . I t  was held in 
Ca/craft v .  Guest''' I ha t  i f  a prh·i l cgcd dornment  comes into t he hands of 
the opposi te par ty independent ly ,  i t  is adm issible ; and tha t  th i s  i s  so e \'cn 
if  it has been obta ined by impro per means .  This i s  consist en t  wi t h  the 
gener ,d  , 1 1 le  t ha t  evidence is admissible notwi ths tanding t hat  i t  has been 
ob1 i 1 1  . . .  I as a resu l t  of i l legal art s .  :o In Calera.ft v .  Gu<'Jt� 1 i t se l f  t he 
dcfc 1HJan t 's sol ici tors had taken copies of t he p roofs of wi t nesses and t he � 
notes on t he evidence in a pre\' ious .1ct io1 1  hrn11ght hy t he  pla i n t i ff. �1 The 
orig inals of the documents  we re handed hack to  t he pla in t iff's solic i t or ,  
a n d  i t  w a s  the  copies \\'h ich t h e  de fendant  s1 1 cccssf1 1 l ly  tcnde rl'd in e vi ­
dence . Thcm e t iral ly t h e  ru le goes s o  fa r t h a t  i t  , enders admissible mate ­
r ia l  which rnmes in to t he hands of the opposi t e  part y  t h rough t he ddault  
of t he fi rst part y's lega l ad\'ise rs . In pract ice t h i s  is not so;  and modern 
aut hor i t ies have grea t ly  reduced the scope of  the r u le in  Ca/rrofi v .  
G11c'.'i t . 2l Tl icy have done so ind in.-c t ly ,  hy t he appl ica t ion of t h r ee doc­
t ri nes whose opera t ion 1ne,·en ts  the  use of t he c\' idcn<.·c .H  Hrst . the 
publ ic  i n t e rest in ensuring tha t  documents a t e  brought  in to  rnur t lll ay  act 
to preve n t  a party from tak ing advant age of the  docu men t s  he has 
acqu i rcd . 25 Secondly ,  l imi t s  ha,·e been  set t o  lhc ex ten t  to  which a party 
can un in ten t ional ly w:i ivc privi lege : t h is topic is  considered fu r l hl'r 
below . 26 

20-07 The t h i rd e xception l ies in the  cqu i 1 a li h:  p ri nc iples "'hich en t i t le part ies 
to  res tra i n  the  abuse of confiden t ial  i n format ion . The�e pr i ncipals may he 
invoked so as t o  preve n t  the use of  mater ia l  obt a ined in  b reach of 
con fidence ,  and their appl icat ion has become much more com monplace 
in t h e  last 30 years.  1 1 1 the p resen t  contex t ,  the a lmost forgot ten  decision 
in Lord AJ/iburton v .  l'ape,21 which exempl i fied t he doct r ine in  t he 
con tex t  of privi leged clocu 111e 1 1 t s  obt a ined in the cou rse of l i t iga t ion . was 

---·-·-------·----·----·-·-·· -------·----- ···-··--·--·---···-

iv ( 1 898) I Q . 13 .  759 (C. A . )  Sl·e abo Uoy,/ "· Mo.Hy11 ( l �·t2) to t-1 . & W. -178, at ·18 1  - -1 82 ,  
per Parke B .  i n  the cour se or :1 1g11111ent ; R. , . .  l 1·1Jtlw111 ( 1 8li l )  8 Cox C.C. 498 . 5l l 1 ; rf. Joya 
v. Joyce, 'f11e Times, Apr i l  :w, 1 909; A 11tc11 , •. Ray11rr (No. 4), The 7imrs. Mar ch 6, 1 %:! .  

� ,  Kuruma , • .  /l. ( 1 955) A .C. 1 97 (P .C . ) ;  /t \' . Sang rt980j A .C. 402 ( 1 1 .L ) :  s ec  gene rally 
Chap. 28 post, for the modern position in criminal rnses. 

21  Ame. 22 Actual ly his pr edecessor in t i t le ; hut for these p111 pnst'.S thal makes rw di fkH'lll'l." : sre 
post, § 20-35. 23 Ame. 

24 ll1ere used to he one clear d istinction between privilege proper ly so-cal led and publ ic 
policy immunity. I n  I lic la t ter class or case , t here was an ahsolutc p rohibition or disdosure 
even or informat ion which had hecn voluntari ly surremlcrcd lo the opposite pa1 ty, and a 
fortinri where it had accidenta l ly come into that par ty's h ands, which h as in recent year s 
hccn somewhat relaxed: sec § 1 9-3 ) , Sllpra. It is i nstructive lo compare t his with the 
opposite process which can he seen in the al lenl1al i i.m or the .sir iciness or the common law 
principle or adrnissihility i n  the p rivilege cases and the reduction or the scope or the rule in 
Calcrrift v. Guest (ante). 

i: •• C. Film Diwi/11110,s v. Video f:xc/11111,:e ( I IJ82 l Ch . 4 3 1 . wife, p. 1 9 ;  Godcl,111/ v. 

Nar1<m 11•ide lJllilding Society I 1 9871 o.n. 670, pcr Nourse L.J .  a t  68)\.J ··686A . 
26 l'ost, § 20-36. 21 Ante. 

r e viv i fied in Jlwla v. !Joarcl of Tracle . �K As a resu l t ,  t he  equi table doc­
t ri ne was given considera bly mor e a t t en t ion in t h is  class of case than  had 
previously been accorded i t . n  1 1 1 Goddard v .  Natiomdde Builcli11g 
Socict/11 .1 sol ic i tor .ic ted bot h  for t he bu i ld ing society which was financ­
ing the purchase o f  a house and for t he  irnrchaser .  I n  an action hy t he  
pm chaser against t he bu i ld ing socie ty .  t he  l a t t e r  p ro posed to rely 0 1 1  an  
a t tendance no te  made  by  t he solici tor  of i n format ion rc.�ccivcd by h im 
from the i r  loca l manage r ,  and the  solici tor's subsequen t  d iscussions w i th  
t he pla in t iff abou t  i t . I t  was  found t ha t  t he a t tendance note was e n t irely 
the p la in t iff's documen t .  and t hus subject lo  h is  legal professional  pr ivi­
lege .  I t  was held that  i n  those circumst ances t he court wou ld  enjoin the  
use  of the  document  hy  t he defendants ,  l1cl·ausc t ha t  use would involve a 
breach of confidence.  The p ri nciples o f  /.,ord Ashb11rto11 v. Pape' •  and 
Calera.ft v .  G11c.H'2 were combined . 

" I f  a l i t igan t  has i n  h is  possession copies of dornnu:n t s  to whic h kgal  
prnkssional p ri ,· i l cge a t t aches ,  he may 11c ,·e 1 t hclcss use such copies  
as sernndary evi dence in  h is  l i t iga t ion :  howe\'c r ,  i f  he has not  used 
the  docu ments  in t ha t  way .  the mere fac t  t l rn t  he i n tends to  do so is no  
answer t o  a da im against  h im by  t he per son i n  whom t he  pri vi lege i s  
vested fo r dc l i vc: 1  y up of t he copies or  to  res t ra i n  h im  from d isclosi ng  
or  making any use  of t he  informat ion con ta i ned i n  t hem?� 

I t  is to he noted t ha t  th is  pr inciple npplics only in cases where t h e r e  is bot h 
p tivi lcgc mu/ confidence . There is no gene ra l r ight to preven t  documcms 
being used in legal  proceedings merely on the  ground that the i r  use 
involves a breach of confidcnce.J� I t  was said i n  Goddard's case'� t h a t  t h i s  
solut ion i s  1 10.t sat i sfactory because the  ques t i on of  whether or  not  equ i t ­
ab le  rel ief i s  or is  no t  gra n ted  would depend  on t he orde r i n  which the  
a ppl icat ions a r c  made . �'· I t  is  submi t t ed ,  howc\'er .  t ha t  a n  injunct ion may 
he  sought a t  any s t age of  the  procecdings;H e ven  in the  course of a t r ia l  in  
which a pa 1  ty  seeks  to t ender  evidence obt a i ned i n  breach of an  obl iga t ion  
of  con fidence . I t  h as hcen sa id  t h a t  i n  such  cases the  en t i t lemen t  to an  

-----·-·--·--------·-··--------------------------

� I J 97 t  I Ch. <i8o. 
� See Tapper ,  '"P r ivi lege ;ind Confidence" ( 1 972) 35 M . L. R . 83; J. D .  l lcydon , " l.cE!al 

Pr ofessional Pr i \' i lcgc .ind Third P;ut ics·· ( 1 974 ) 37 M . L. R . W I ;  Mat thews, "B rc:u:h or 
Confidence and Legal Pr ivi lq!c" ( 1 1J8 1 )  I l.cgal Swtlic•., 11. 

:1< •  ( 1 987) O .B .  670 (C.A . ) .  
)I ( I 9 J J) 2 Ch . ,1(,9 (C.A .  ) .  
31 Ante. 
)) Ciodila,d  v. ,l\'atio1111"id,· ll11il,li11g S11d,·1y (.w11111) at 68:\D E, /'f"f May L.J . :  and �cc ,,er 

Nourse L.J. i/,i,l. at 6�·1 1 > . 
\.I Sec I' § 20-5·1 . 
H '\Ille . . .  .! per Ma) L.I .  : 1 1  M-i.lD. pc, N1 111 1 �c L J .  at 68·1 1 > .  
M cf. I .  7:C. Film IJi.wil,111<1,s v.  , ·,deo fac/1,111g,· I J 982) Ch .  4J I .  
n cf. U11irr1.wl City S1111li1 1., /11c. v. /111/1/1,111/ I 1 9�·1 I Ch . 22S. 
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X :ELLC.-, �89 ',YE�TWORTH l'. LLOYD [ 1 864] 

·,,hich alleges tba.t the �oods ·.,·ere carried suoJ ect to  a j ust and reasonable con­
dition made b.- the Deienciams. anci assented to bv · the Pl::i.inti:iI. I think it is 
competent t-0 a company, u·nder the 17 and 18 ,i;t. c. 3 1 ,  t-0 impose conditions 
•.mon the carriaO'e oi rroods '\\ithout ha,in!? a si!!ned contract, oro,i ded the 
conditions do no-::t enend to e::s:onerate them -from liabilitv for wilf�l ne!!iect or 
:nisieasance. and are such as audit to  be adjuci!!ed to be just and reasonable. 
For the rea�ons .rhich I h a,e zi,en. I consider that the condition e::s:onerntin2 the 
Deiendants from resuonsioiiit.;. for :he loss oi.  or  injury to,  certa i n  articles ( in­
cluciin!? marbles), unfess deciare<i :rnd insured accordin !?  to thei r nlue, does not 
-:nend- to losses or ir. i u ries :1risinz from ne!!iect. or default oi the com1Janv or 
its ser,ants, and. therefore. :hat th-e conciition ought to ha,e b�n acijud�ed t

0

0 be 
;ust and reasonable. For these reasons. I think t hat the j udgment oi the £:;:chequer 
Chamber OU!!O.t to be affirmed. 

.JudQ"IDent oi :he Cou rt oi E:i:cheauer Chamber :-e,ersed : :rnd jucii;ment oi  the 
Court oi Queen·s Bencn .d:frmeci.-Lvrds' Journals. :2S Juiy 1 S63 .  

[589] w·. C.  WEXn,ORTH.-.dppei:ant ; J .  C. LLOYD and Others.-Respondenis 
LAprii ::S. :;9 ,  :-Iay :!. 6. :2 7. 1 S 64]. 

-�fen-s= Di,., - •:i 1 1 , -·; e: :-. • � ca . -� ; -� 53 . .. ;, 1 :1 4 ; , c  1 0 Ju r X' � 116 1 · �. :- • • • - - • : ';- :::. " :.\ .,_- - • • �. •• - , : .. �. :-; - --= • ; : - • - ... • - • - . • • ; 'J .u • . L , 0 1 : :rr.a  :.'e1on-. .  :, :.  Bea, . •  6 , . J  
S!·iden.ce-?rci,s�iCJnal .s·e cresy. 

There is no rre·sumption (,i fact �o i.ie macie  a ;a insr. a party -woo E:=niorces the 
:-uie :l!:.!'amst. :he d i sciosu re. :.i, : . is  :-oii c i t o r. oi knowicci:e proit:ssion:iily 
aca uired. ?er Lord Cieimi:io�ci. 

.f..rmor·y ,. Dclcnn i-rie • Stran�e. :i05'1 does n ot a ri1 • ly to �uc:h a case. 

In this ca�e a suit huci  '. 11:en :nst i t u t ed by t l ie . .\.p.peil:mt t a  set as ide a r nie of 
,:erta in  estates anci oti:er uror.,1::n, for:!li=rh· bdon�in!!  t-0 iJ i m  in X ew :3outn \\"ales. 
,;.nich sale wns :.uacie ·on h i s  i:,eiwfr L, .-,ne �i t he Remondents to 1he  others oi them. 
.:..nci the Appeilam impt:aci11:ci � i : e  iai n:1::,<S ( •I ' l i e  t r �usact i on. The c ase .ras raea rci 
beiore the :\fast.er oi : !le Hoik -;,:ho :=i ::=':'vtcmi ,er 1 :: ti3 d ire<:ted t h e  bill to be d i s­
:!li ssed. E·.icience naci been , :-.Ken ;:1 �-.;-cine,. and one oi t he witnesses was a )Ir. 
i.,ri;ot • ..-ho haci acteci fo r some :-ears as t he :.;..·ppdlant 's sol icitor  in the colony. )fr. 
1Sri ::nt �as asked a cucst1 on. :he am'l\·er :a wh ich was nre,·ented from i:>ein(7 <Ti,en 
i;'t" an obiection founded on r he fact ;: nat be h a d  acau i red his knowled!?e thro�cil his  
·)·roiessidnal emoio,mem. I=i ,�1:.1:n1!1ent i r:!!  u Don  T :1 e case the  ?lfaster  oi the -Rolls 
;aid. · '  �.fr. \\·ri�i1t. is asKe<l ,bis out::sr i on: · Di d ?lfr. ".Y�nt-worth e-er sa, :mnhinsr 
;:o  ,ou on the suoi ect oi  an, oi ! . is· cieaiin::s ,, i th  :,Ir . .:,fort 1' Before the ansn-�r .ras 
::i�en the Plair.{in inter;o1;�ci -:-: i ,h  � : 1 i s  nuest i on .  · \\"ere those communications 
::etween me anci 't"OU oroiesi;ionni l' To "'-rli�h :,Ir. \Yri !?ht said • .  Thev were.' And 
��e counsel for :\Ir. L!°oyd oi  couri:e ciici �Qt press h is  que.':rion o r  oi:m1in any answer. 
7he Plaintin no ciouot h a d  a r:�i1t ;:o Dre,ent :,fr. '\Yri!?ht from statin!? 'tt"hat the 
P!aintin had told him about }Ir: �.ran: It is  T he c:l ient;S p rfrile�e t o  ore'\"e!lt the 
..:oiicitor [590] from d iYu i !;i ?J� ,:on:idem i al communications. , But :{ ,he client 
•:h ooses to adont this cor.ciuct. ::1: must- be rno i e<'t r-o the rule laid down in Armor'// "· 
Delamiru t Str: 505 ), ';\"here the ;:eeoin:: back �i e"t"idence must. be taken most i;uon"td>" 
:ll!ains,; the person 't\"00 d oes EO. i\:;en I sa, T hi s  I rnsh t.O d i sting,u i sh bet.reen tb

0
e 

-:sse oi the suuuression oi e,icence iJ, a ":t" i tn ess. :md the case irhere he declines ro  
answer the  otie

.
sti o n  on the  tp:-ounci t

0

hat he i s  not bound to criminate himseii : in  
-..hich case no uresumotio n  oi zuiit cnn  be  ini ri, dram1 from his  refusal to ans�er. 
or the nri,ile�e wouid be at once ciest ro"t"ed. Thi s  is n o  case oi c rimination. B, 
::.he terms oi the ooli ;at i on ne i s  ur:cier . in  , hi s  _ i;uit he is bound t.O suppiy e,ery 
snecies oi e\"idence .. ...-ritten or �aroi. � hat he can.  and I must ireat h is  reiusai t-0 
ailow a witness to answer a. aues.tion i::i tne same i i !?ht as i i  he had kent a. materini  
witness out oi the wa,, or  :-eiused or -;;re\"enteci tne nroduction oi  a .  document in 
:!iis pos,ession/' · · · 

The Lord Chance: 
amrm the judgment c 
.:tttorne,-General. )Ir. 
S ir  H. Cairns, :.fr. Be  

Lord Chelmsford t 
zround that the kno 
obrnined. sa id. The u:  
Plaintiffs rig-ht t-0 pr 
m e  so emi rel, at "t"nr 
,,eil-kno"n and in, ar 
�annot pass it by in  [; 
I th ink it ":,ould 1.Je 
rnst ances ,o  ,,hich. hh 
:hem to oe. I conie:: 
c: iosing the !llou:h oi 
r ions. and the conduct 
i e...-.=:l which naci been 
r he t?l!l'Ot, socket to  tb 
lirou!!iit ·.o  :-eco"t"er i� 
oi t l,e rlnest "·nter. ·s : 

rumra spf.Jii-0:orem. 
•?onrlcience oi the proz· 
1 . : w i:ias so ::;reat a. r.: 
t°'t::n the pany nimse. 
1i i s  soi ic i .or ·,\· ith. reil· 

.!..s Lora B rou!!nr.ir. 
pool (1 )f yi anci K. :· 
roll1ll1unications. · '  It 
�!:fats. X o man ·si i l 
<leience. or :o the  t::ni1 
� he  ::eneral in terest oi 
to  nermit nroiess iona:  
str�1 1 1�iy :1·:;a inst him . 
pu rpo�i=s. �he . iaw aii( 
uni, be a sserted to i� . 
fae� s  oi this case thri:. 
nails mi �nt he hereai' 
,eric;us dennrture iron. 
·�ouridence. 

[593] WILLLUf )!AL 
rnrs [Juiy 

[).fe'.l'·s · Di2', -;-i. 635,  { 
W.R. -1 78.  On P· 
-;-, E:1. aiwh Fisn en 
: $82.  S A.C. J 38 
man ,. .'if ay(Jr r, 
documents in i:, 
< 1 E99t � Ch. 1 2 1 . 

1. 

The soil oi n a,iua  
fac1·e in the C:  
punlic.  But t h, 
:1sbery, e:i; inea 
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a just and rea�onahle con. 
the Pfa int ii:. i ch ink it h 
c. 3 1 ,  :o impose conciitions 

�ed contract, pro.-idw.d the 
. bility for -:.iliui  neziect or 
to be j ust and rea;ona.ble. 
.e condi tion e�onera c i nz the 
ury to. certa i n  articles· t in­
nq to the i r  ·:aiue. cioe� not 
default of :he �omnanv 0r 
:> ha.,e be-:n acijuci:.!';d c·o be 
: judgment oi the £ :chequer 

rsed ; anci juci'.!'menc oi the 
July 1 8 63.  

q. 
S.C. l v  ,1 u r. S.S 0 6 1 : 
-:6i.] 

-i ;:i:i.r ty ...-: �o o:r. io rces the 
knowil!ci:.;e ? roidsionaily 

1 such a c :i:.e. 

bnt to set as ide a r nie oi 
nim in s�....- �outn \'tales. 
=:-U to _,:;le 0ther� oi rhem, 
: ion. .!. .:.-: t.: a.-� -;-t"a,5 ne:i rd 
:_i r:-=ceci _ :�e i) i i l :o be� ci is­
r t!le wi t::e:.:.�es �';'as :1. )Ir. 
)iic itor  :::i t ::� co i,m ...... :.rr. 
·e\·ented :rG!!l be inz !;!lien 
:is knowied::!'e thro;�\ h is 
! the :\fa.seer  0 f  �:1e -Rolls 
:-;;orrb. e,er 'ia...- annhinz 
:• Befo re t :-,e �r.swer 'l':'as 

those ::or::::1mur. icarions 
.aici. i -·. -=: �t?re. . ..!..:id 

:on or 1.. • .i i n  an, ans,..er. 
:t from sr::.� i :i:: · ..... h:i.t d:.e 
pfr,iie!:e t ·) ire,ent d:e 

fans. But  :{  :he cli ent 
-: laid down in .drmoru .-. 
:st be ta.�en !:lost stron"ziv 
> disting1.1ish bet'l':'een th� 
::lse ...-nere he deciines ro 
:o crimi!l.'.lte -h imseii ; in 
nn his ref:.isa i .  to ans;;er. 
::i.se of. � r :mination. B� 
i bound to suooh- e,err 
:lUSt treat his .  ;efusal !O 
: !le had ke:Jt a. material 
tction oi a document in  

I 
i 

)!ALC0:\1SOY V. 0
1
DEA [1 862-63] X H.L.C.. �91 

;. :le Lord Chancellor (LQrd Westbury), on the merits oi the case, moved to 
acr:n the jud�1ent oi  the Court below. (The Counsel for th.e A.ppellant were the 
..-:.ttorney-General, )Ir. South�n.te. and )Ir. Surrage ; for the Respondent-a, )fr. Rolt, 
Sir H. Ca i rns. )fr. Baggallay, )Ir. Dickinson. and )Ir. Erskin e. )  

Lo rd Chelmsford concurred ; and with reference to  e.Icluding- evidence, on the 
:-round that the knowiedze o r  :he facts inquired into had been professionally 
�at.lined. said. The use which the )faster oi the i1olls made oi the e:tercise oi .;he 
?!aintiirs rizht to p re,ent the disclosure oi conrl.dentia l  communications seems to 
:ne so enti rely at ,n.riance with principle. and so utterly in contradiction to the 
-;;-eii-�no t,n  and i n.-ar iaoly recognised p ri,ilege oi proiessional cowidence, that I 
cannot pass it by in [591] silence ; 2.nd, ·,,ithout dwelling upon the contrasted case. 
I ::1 i�k i t  w()uld be found upon o:.Iamination that the p resumptions in the two 
:ns,::.nces to which his Honor referred, are el:actly the re,erse oi what he assumed 
r�:!ll �o be. I conie:;s t hat I am unable to concei,·e r-he analogy between a ciient 
��osi;1z ihe mouth oi his soiicitor upon. a. question as to professional communica­
: io�.s. and the conduct oi the je.,.eiler in Armory v. Delamirie. »ho. upon a. mounted 
: .,.�ei -;.-nich had been found bein2' brou2"nt to him. took out the stones ac.d returned ;f; o::moc....- socket to the rlnder. ana not producin� the jewel :lt  the tr ial oi the action 
;;rou�:it -to reco,er  : ts .-a.iue, -;,.·as mncie to pay in damages the ,alue of a. j ewel 
of th� rlnest ·.rnter. which ,,ouid fit the socket. upon the rule omn·ia -p1·at:.sum'!.lntur 
,· :mtrrz svoiintorem. But a oerson 'l>ho refuses to ailow his solici tor to violate the 
,;onncien�e oi the p ro iess ionai relat ion cannot be reg:o.rded i n  that odious ligh.t. The 
::1w i:i:i.s so �reac a re�ard to the prese r.-ation oi t:ie secrecy oi this reiation. ::!:l.:it 
-:,�!"! .�.e oai·tr himseii cannot 1,e comoeiled to disclose his o,m statements made to 
::;,£3  sol ic i t.or ·-�· i th reforence to orofos.�1onal busine:Ss. 

_:._f> wrd D rouzha.m sa,s. '\\"O.e!l soeakinz, in .Boiton .-. Tiz t C(jrvo-ration o; L:"-1.: er­
::coi { l  �,fyl. a.nd K. '.) .! _  9.5), of t!:e  supposed ri;;ht tO· COCl?ei the disclosure oi SUC!l 
CQCl!!rnnic:itions. , ; I t  is plain that- tb.e course oi  justice must stop ii such. a. ngnt 
-=�i.st�. ;;o m.1.n ,..-i l l  dare to consuit a. pro fessional aci.-iser with a. .-iew to his 
,1e!-:!"!ce. o r  to �he �nio rce�ent of h : s  ri zi:m;." The e!:clusion oi such evidence is for 
:::.: ze�eral in�erest oi the community, aoci therefore to say that ..-hen a party refuses 
:0 ... ;r::iit nroiess ionai conrldence to oe oroken. e,ernn.inz must be taken most [592] 
Sc:"O!'l.�i:; �i�ai ::m him. ,..-hat is i t- but to deny him the protection which.. for puolic 
:,ur:-,oscs. :he la-;-. arfords him. and utterh· to rake a-:.a.- a ori,il�e which can th.us 
::.ni� :,e a::;ser:ed to his orei udice. i ha.�e been dr:i.�· .1.side from considerin!? �he 
:a.,;�� O I  � '.: l S  1·:�;;e t h rou�h a.·n t\pprenension that the authority oi the )faster of �:le 
?.,:i:::i ::1 i:.::it : )� h.ereaiter assc-r�ed as establ ishinz what aooears to  me to  be a �osc 
m·:ous ciep,Hture from the principies oi the ia'I'> oi e�idence ·appiic:ibie to proiess ional 
: (1 :irice�ce. 

C593] 'f:nLLLUI )!ALCO:.I50 . ; .-.../.ppeilant ! • • JOH.X O'DEA and Others.-Responri.­
�r. r.; [July :! . � - ! 0, 1 1 . 1862 : F:bruary � -1 .  Juiy :?S, 1 .: 63]. 

· :-.r�w;;" D iz. -;-i. 635 .  64 :3 .  660 : -;-i i. .36. 95. S.C. 9 .Ju r. ·  .X.5. 1 1 35 : 9 L.T. 93 ; 1 2  
-:;:.R. -l 7S. On oo int (i .i as to nshlnz in. na..-izai:>Ie ri.-ers. ic liowed i n  £d.gar 
7 ,  �:1.nii.5ii, Fi.5n t:�ies <.,:o·m·miss1.-0nus. 18i0. :?3 L.T. ;:r n : and- �Yeill '\"'. Devon.shire, 
: 3 3 :?.·· 3 A.C. 1 3S : t i i. ', as to oresumotion oi Cro\\'ll ·Q'rant. iollo'l\'ed in  Good­
:-:11n. .... .1fo uor 1Jf • .:..·.-:,'tash . ! �5:?. -; ) •. C. 5 5 1 : , i i i.') j,cimissibilit, of ancient 
,.::ocuments ·in e,icience. :l.?piied i n  .Blandy-.ienkz'.ns ....-. Dunrat·�n {Earl c;f) 
- l S99 ). :! Ch. 1 2 1 . J  

.�� t'uai Fi.iiz er[i-Sai:igable Rfrer-iJM1t·n tJrant-Entrie.r o;  Payment of  Rent­
Bill and .dn.su·a 1'.n ClMnury-Et·idence. 

:':::= soil oi na,i!?n.ble t idJ.l r i,ers. so iar as the ticie rlows and rerlows. i5 7J"nma 
.:,uie i:i the �Crown. ar.d the rig-ht of .fishery therein is prima. fa�ie i::l t�e 
:rnolic. But the rkht to exciude the oublic therefrom. and to c reate a se,erai 
�shery. e!isted in  -the Crown. and �ignt. !a.wiully, h::i..-e been el:ercised by 
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e;,::.cc. wicnrrnt ::n ,:,i)li::::u:on 
It. is sn=;esccc.i. � : : ; � t  ..l r;n�u; s 
•)0 Mm-1n::: ou t  vi :-:i; se�ar:ite 
.::t [Z,i�rton. indci;c�d ·to tne 
· en. :::n·in� :-:1:iuc :�u.·:1.y h!:1 
i£iaction t . .  r-� ha<� fr0m h im?  
,t to  set 0 1r :i :<�r.,,r;::e a;ainst 
in wnici1 �acn :, : :-. ceresceci. 
! :):lrtners. 1,0t :: .. ,,;e to tnP, 
;;ci 11r.on :.rt\' ::cco!, n t ; :is it 
tJnsiciera iile ·cn::n ::: . :(. ·snicn 
::1 the oani.;:�:i:·•'· :: :.i Ca.Jltil 

� 1.; '( ... �. ::.;.) .:.;� UH� O()te') 
·n,e t:no�rs,:ino :: .  But. :r . . . - . . r: s�ud. ::i:�: :°l i l  � .-.·" � ria1r.; r1r 
iur:c.; ::re r.c�:-e'� ::1 .;rcier 

·,·:. .,i:()1;1d :· .. ,,·e, been 
.tent :1 ;j ;,.�. : :  .. �. -.·:J:Pre 

:� ,,n .� ��tn· t  r: . ; , · : 1 ,,d:er ::.� 
··:ioeci. :: .i :::" �.·. ·: ... • inc:;;  :ire 
·::;:::t � : 1e 5:;:'l .. �:. :t' ·.,·iii ?lY. 
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... ",\·. ·: .. ::c .":��:C:':t't •:• c c;::� 
':!r:1 si,� [52:!.] ·.-: .. ::.i .;,.1:iJ 
:��:-r :E no 0:--:,·1�·.-. :<-::i.ci:n:: 
::i , ; �  i·�s. ·-:: ��,.' :·:"::·�.5 :\it·J­
·.or ar,p,·ar io ii:: \·e �,, _.._,i ,·c·J 
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1 1 9 1  

I':·0()i unci,•r a Cvmmi.s;ion o i  Bankruptcy reiu;cci : th·� !):irty ci:iimin; the d.:u t  
:i•'.:n::: ci1arr::-�d bv the f!xamin:1.ci0n oi the b:i:iKruot witn , h e  receioc o i  mone1· ; 
::mi rcin;in� a ciisci,,:rnre as co the recei;:it anci ::pplicacion on die ground, that· it 
:ni�i:t ter.ci ·to .:r:minatc him. 

T:1<: n�cicion st,ued. that the oecitioner ori�red co prove :i; :,. deot uncier a Cum· 
: :: ::;.,i()n ;)i B:c:1kr11ptcy ::.;:iinst .-t"gM11·. che s:un oi £::ii!). ;;,,. -:../. due co him for hi,; 
:Jiil oi ,:0sts : ·.,·nid1 ciebt he had establi:;ite<l b•: �,·idence to , :1e s:itisi:iccion oi chc 
,:,,nu::i;sir)n:::r; : ::.:-:ci t:1:it in that biil ht! nad z:·.-�:-i creciit i,,r :iii sums he recein:ci 
·>!I ::.ce011nt oi hi; :1:il •>i  <.'.()5ts : ::nd. in ,:::.,<! it; ,,v,�r rcce,·,ea ;,.nv c,cher sums irom 
:::� b:c::";:::), , buc 1\·i1ici1 he did not acimic. ::�·.: ,urd1t not ,,, o� �xa:ni:ieci to.i tht: 

,.11:1c •.,·,•re riot ;-e,:,::1·;;ci on accoun� oi hi; hiil oi .:'.);cs· : ::.nci :::� 5ame WP.re :>aid over 
: ,:i:: :)•:,···,re i·,r [522] ,h� u6,:. :i.nti :i.ccordini; r,) .::·) dirccti,)r.. ,;i the baniu;;.;:it :  a:1<.i 
.. : :·I,,; t::i1c ._,i :ii.: rnni,rupccy :10 pan r�rn;,ine·:: in r !ie p,_1;;e:;;1on or ?Ower oi t!:e 
· ,,rni,,n�r : .:,d :1<! :n;i;,eci. Le 11·.1; not bounci !·) �.n51\·,:,r mor� i,:iiv. . 

.·, �  .,noci,cr :11,:�cin:: tne petitioner oCateci. c :-.::.� he haci :-\Ct receiYed any SUill OC 
:: :•:,n,:v r, n ::.:Mrn:c 0i :he saiJ biil ,,i cost;. ,;-xc-,:it :::,! sums. :iL1ccci in that biil to 
: :.,; ,:·c�ic ,;i :he �:t:1i,rnoc : ;:nci. ii he �\-�r ci:J :eceini a:i·; 0cher £Um. ·,·nich li,: 
.:.; 11, ,t : i rJ1 1 1 1c . ,-.i ti:,! ::,;in i�r:ioc ·,. it� did n·ot rr-,·0,,·e i t  on a,c0ur.t oi the bill oi costs. 
, ;: ii :·h.:•::\· ,,�!. it ·.,.·.1$ na1u C,\: ,,.r ;!Cc:<;rciin� t·1 t!: ·.� ·:: ire,:cion oi : '.:e bankruot : anci ::,; 

. .• :·� ·1,·.�:, t !i(· :1 . · , r :�t � ! ;,� ti:11,:,,i rhc ac� •H b��:::,l:::>ti-:-y1:1 ra,: ?·;�:c ioner·3·�..;s,;c:;si()o . 
·:· : . . . :·,,·r : : i, 1 1 1 ,·:· . '.,,, ; :::..: : . : i -n ...-.. ;;.,:i;ci. it i:1 r·.:cr. : , �  .. •\'··:- :i:Hi l'f!":· ··!,·c .. i an .\· .::.!:1:;:; rrorn u�,: 

.. ::,�r:t:.c. · ·:·:·: ": ,c .. ···"" ·.r,·r·' :::h�t:i:il'd in r: :i..• ') : : !  r,i C•J:1L�. :- .-:- :-�iu.5eci tu t�nsw�r : . . . . . . . . .:: · : : : 1� ·:., : : .,· :· · ·.: .�· · il . .  , � : :.l l :-�.: ! t� . .::u. : !::�: �::,\ :: :::·.\· ·:·r 111::::1� :-. :�., tn c:-:::: 1ratc otni. 
.... c . :. , i. : · ... t ::,· :t.tq :· i 1 • • 1\. •:n t : 1 :.,;  ·,\· 11,,i,· c:::cn. ·.\·1 ch r : :c'  ·'X· .. ···:Hion oi �:'.-e :-:.1at.tcrs 

. . . .  l· !,··� ; �· ,  : · 1  i: : i ·· : ,r,··.: ·:1.: 1·!�:.: :1 1:."i 'o\·, · r :� : :u ,) r·:·12:··:-� :.) :)\'.'Car. : :!·:t· :,.� i:.:Hi r�r:,e, reiusc<.i 
:,, .. rL .. ·::.·:· : �r � :ii: · ;1,:rn•)�·· , , i  ,·qn,:t.·:1 iin� :i:?·: {.1::. ·.,· �1 it: i1 ·.1:,1q;d �i·,cw ir�ud bv t! :t..: 
i:·;'.:!\l" .: � 1t C : l '  : : : , •  !o,· ( t ( ! •1£l(· !" ' • \ '  •:;nt\ld ::;:·,41ct ::�,: ·�� . t t«:. I)!' �> :• : �,�nt r, i tht� l':'•�,jiror..; : 

· .. : t : 1, .' . ..,n: 1 : � :  ..... ":,: , n, � r.� l'•·!u . ..,n1 t·) r,•r,:1-.·� ::� . :: ,: . .:�r.. . .;ninn. ,,r :·> :-.cinuc 11: tn t,) pr0,·,· 
· . . .  ·· · :··:,: . ·1· :.(' :1• ·! : : i , ,n :·. � i ·�n ... ·r ��.tt<·�i. :'.:�:r ;:� : -'; 1 ••

• 1)1nrni::;.:i,);1e:-.; :·c�·u.:1. .. ci to Dcr::1:t 
. . .  :.: t,; : -! · ) \' ·' . .  : :::.,n t i .•.: :.:t·, ,un,L ::;:4c h,: h:�J :·r:t·� : ·:•·ci .::unls �,I :�:,)n,�y ir0r.1 c itt.!

.
bar!:(· 

: · : : r. . .  :·· :: :in!i,· ::t:, )n , ,c ·.\· i\�• ·;i i1,� l ! : lli :1 ,,c. ::('.: .. ·.�:1:L'd ivr :  ··: �. i1.::1 -..,·;15 ,d.;0 :;t�t-.:t.:. . 
··. r: ::':,: �·-�1.' •H c:� ,: \ ·,Jr :::�1i:,., 1vn .... r::. ��;5 �:�·: ;:·:. .::!ci. :.1 :,>p1.'�: r:�:: b_\· �l ll' •.'X.tnlin:i.u,;n 
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.:.\.·1 :·J:··. �� n..: t() �i�*-: ti . rv:t.tJ 1 1 .  . .  £ �itl.' t)��ni..:rll!>! : t.'=-·:· r�:
·t 1n; �:;,:::��-� d,.!cl�,r�;i:;, ·.,·i1echcr 

,:l� :··.;:1,.· 1\· c .:.11 :.-. . ·� . .1 1 t �•.· . .; r ., r i: ;:;. Tii: � �.::L,:":T'� up0n :: :;5 ,:xJ.:1Hnat10�1 :t.5�erc:-:. 
, :i .. : �::,� :�,:!:t:0a,·r · : : , i  :··:"..'t.'1 ,·0 , : 1 1·:·, · :-..:i t�c .;arn�. ·: :.��1..·11 -.,· ... r1! �ot ;1t:C•)Untt.10 :vr. . i;.  
.. ·J··� n , r  �t�:,�:!r. ··: .·,··!:�l·r :1:,' :).� n i,ru1,{ w.�:: ,:�:.1 ::: ! !:?r.t co ch-: :'l:::nii,::t1on :.:rcorcii;::! 
: .) 1�i.;cii:·:'·�·t i'o:1 :t�ht f.:,r :1:.,; u.:e. �Ii.,; t'xlun1n�:ivn ::::�!1t ha,·e !'�:3�(! t�1e n!·:tt �:1estlc:1 . 
:: ·:-·� :\• ::·. :i c ::·,: 1!!•) :1'='v :1�v1 l ,,:·· n  �·J annHe(i. ::1 n ,.,:;·.:-:�lion b,.:t •,,·l?�!l th� c:-eo�:crs ::.i:d 
· �:·: n�r�on n1a i·:ir: :! t 1:�· (: r.Dlh'�U :on. ::..:-· t:t', 1 l iJ 1!.1 \'C G·:�� ha r:;,�ci !1: :-::5efi i:-on1 th,! :-ecei �t. 
! :· :: :t! 11t:·:�t1,Jn 1.;,,!:�t1!> i:;)· bt.! (ir�·1. :l1.i1..· t.l ln· th� 1.: '.': .. ::!l::"'.�ttion oi ::::? :-edcioner. :: s\�.r.J:; 
: ::!;�. / ... :·ma. t· :t,;ie. ·. :�on :1r.),·1nz :� [Jiil .;,r' �·J.:t.;. :::� creciicor.i !1.:1.ve cht! �a1ne r::;'.1t 
:,) ;:1,,11;r�. ·::i,�H th� �-.;�r(·: :·,:·,: •.ii\· ,\(1 0i1 a ... ·l':J 1 .t:H t)t :-.:s !)rinci�aj. -.\·a t1 J. v1c,,· to �et vr·:. 
. .  ., . :  -�>•Ha :l:�rc�rs :;,)·n· ,·n·t \\·,\n.' L'''!lll'thitn=. 1{ :;!•:' ::round .:,[ the Ctilllllt i.:i.; iont:-r.s 
': . . , .,. ::; :.. t:10 D•.'tllH>ll•: r ;  :·c' t l l.i:li t•> :1ri;wc1; :,m,rn:: ct:ci. to a11  ::ci rni.;.;ion. that havin:.: 
:···�··::1Ni .,:11n,

.
nc ::i , , r 1 , ·1 · .  : : ,; .::.si iii ,: :::uir :;npl1,:' 1 :!i, :n 1.  cha� ,:; an in,'C'l'l'��·t :n1)t10 

1 :·· : t ... 1Jni11:.: : : :·.,� 1 >ru1•: 1r,i,· , · 1 1 : 1 f , 1 ; 1 t!! i, in
.
t i1,· .�� \ ··)li re , , t'  .Ju::cic.:t' c,, .�a�·. that. ii t.l,t:y 

:: .. ·: r> !: 'I 1.: : 1 1 1 • ·  ii·.101:,n,t l h�:Cl 1 1 , ;1tl t l , ,-· , ·  ;''.Ul 1 1:t \',• !!f"'.l'l: hiul.  tJ ·.�y :Ll\'C :11) i !�l·)!'C"?jtJQr.. 
:::):i •:.:i1 i·:h tht1· ,::tn :'.\: ( i:  \•:r.11:(!

°
ht' :l s,n::uiar :; �· p:ic:icion ,-,c ,;\� or:ncl!)l� t_o n0iu. 

:: ; .1:. \:ti.:- 1.\\\' , (·oce1.: c :n� !ti:11 1ron1 an.,;t\·1�r1n;. t:"::-y shail l�se c;:n.c prot�..:r JS at.;c 1nct 
·: ' ::,:0-t!· ... ·t· · , c  �;�:it : ::.s 1[ !:. \\',t.5 �0r�c�.,;.:;t.'tL 

:SZ-l) B,it. :.�!,,; rn:,; i n  ;:not11cr r:oint oi \·j,:,.1·. ·.1·i1dltt:r. :::,: :>:Htit:s h_a \·c not :l 
·i.!·�c :,) :.::1,n\· ir,,."1tt t}l t ' inui\ · i , lua, . .  �s t,i {h� t.i�t .t:jl·�1:\<.1 ann 3\,·nrn o_t: tr.P. 0J;11'rt1pt. 



1 1 2'.2 ST . .  ,OHX (LORD) l'. ST. JOH� (UDY) i 1 n:s. ;�. �25. 
:h:-.t. i,e has rcce:\·ed di:�<::·ent. �UlllS oi lllOUcy ; rirst, wheliu,r he has receiY�ci tlic :none,· : '.!dh·. ::"·.\· it ·,,·as bee:1 :ionlied. The ifrst 11uestion :i connected with the 'Jt!1er.· :ias a ier.c:ncr to bring him· {nto that situation. in \\"!lic:1 he may aYari hii:,stii c, i :::� :;rinciple. -:rocect:na: liim :·r, m :i c:-:min:ii pr, securion. The ton;�auentc ,,i :::s ��=�sai to t:'. : ·sheti;er· ii� :·ecti,·fd :11011l'y. ond !1ow :t w:is o! ·,plieci. :.; �r,c. ,!::.t ;ir.·.- 1�,urt can s;;,·. he  i1�s 1il�!!�ih· Jr,uiied it : but ,·,·ery C,;un may say, ;i tbr n:,rt\· ·.1·1Jl ::rJt e:iYe ti::; :nior:nOt lC,11. ·.v;1jc.°n :; r.CC'eSS:lT\" to decide ll])On a tini �:c:::t.' , !a-�· :nu.;, :roceeci ·;:�n ,!:ot. ·.,·i;ic:1 :$ �\'!C�!lCC ; ,·iz. the b:ini,rupt's Oath. ": r.:-.t , J,",: pcc::oner did �c·:�n·e :noney ; �nd. ii ::e \\"iii nc,c sa�, ·.,·her her_ i1e r.id: (, r citi 11'•1 :·ec�:,·e :t .. so tr.:. : :,npc,r:ur.in· �10,· oe :;::·en b,· i_n, ·('sll:;:ir:n� _:ind pur.rn111:::: :: ;,, t h<c j,<:rs0ns. :o wi:o::: :t -.,·:is ;-, 310. :o ::::n a t  ;11e truth. the re�111t 1s. not. , li:,t l ;!::.II t•· il :::m. ::e sJia/J or..;·.:·o>r. c,r. :ll;;t. �; 11e ;):J.5 llOl :lllS\\"e!"Cd. Jie is ;,:1ity ; :;m, :hat. :i :JC· w iil :10t :·.:::1ish :be :::eor.s r.i s:ic.si·,:r.; r i1e <..0L• mmissioncrs. -.,·i1 crher ,he ::-ir,nc \ ·  w:i.; ?•O!)�;"; \" appiiec. : r :m :)l'Operi.,·. °Cr •.1·:i.s nor :J npii�d. l h e  ('J:('l"l Oi his :lTOtt:t, � ��ir.,t �ns,,·�:-:ng amo1:::-. :.; co ,:-.is. :!1�t i: :11ust :ic tone ma eel.: hc· rr :.; � rurno,e. wn1,··1 :::Jk,-; ic ;·.:·&.:·tr:tblc to .. :::1 not :o :;ince ;!:n1::t':i ::i tb:it sit:1:rrion. :a whici1 1 c  �:; ::• (, �:::O:<: :,., 

·J1.:C· :C•:! :he t!·nc :: ; , t� , .i :!�e :�t·('Ot:!lt. ::.·dt. l r!: iek. th!s :1 :1s not b<:t-n ···X:.;";) ) Ji, ..j ·.-( t ·.: ::-011 its tr::-; ;rinc:: i�ics :  :.nri. ,·01:rnit'r:nc ihc ,:iiri'c-,(·!ln' ni :he <:cr:::"ir:, : c· :.: , , l :. !.c :·>-resentotJ : :1· in  : !l t: �·�·:::lf, iL :::c t.·1.·1n1i1ifEHlJtt:r s  .�j1 ol:1c.i �!!:tin �;Ye L::n :.n · n1')"r:·1.:n1t\· oi :..:· � j,· inz : �:nci ::i10Hid (·.�i i  11non the i ,:1n j,r t1;··t �1."> he .--x.:·n11nc-:: ::.:: : 1 , i1;· · ··-1r;•t · · ·-··iie · ··,pii<: .. "c,n ,;i · i,l, "1,-,nc· 1· · no ii t :1v1· <i1ail rc-;r,� ,(\ ·,,T•1·l. 
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§2271 SEl.1• INClllt, I I N A  I JUN l ' ll l\'J J .1' ' ; 1· lK \\. it:11tHI c"• I' , i,tc oo<t: 

p:n;ulo,c, (()t he lllll5l pl(HC the c 1 i 111 i11:t1nJ')' ch;-11 :·h'f('f (•[ ,'11..t it is J . j �  )11 j, ilq.:c 
to s11pp 1 os j11,1 l,crau,c i t is n i111 in:1 101 y. The 011ly p1 actic:il,h: , . . l1 1 1 i,>11 is 
to be co11 1c11 t ,,·id, the ,l,,.,,·s l,ci11g ,ct J l i 1 1 lc aj:11. � 1 1< 1  ,. J , i lr :•t 1i,11n it 
pC'l'111i1 s  1 hc s11ppro,i1111 n! rn1,1 1K•c· 11t c, idcucr. 1101hi11r; l ,,· 1 1,·1 is :i, :,il.ild<'. 

CLARK, J.. i n Jln/}111,111 1•. (J11itcd Stnfo. 3·11 \ I S. 1,<J. ·JR/i . �7 (l! l'd ) :  
·1 he '"'·i111c�s i� ll"t rx.(H1('1:1tcd f r (llll ;th\\,·,· 1 i 11J� u,c1cly lw,;111r..c h<' ,lnl: 1 1cs l l 1 ;lt 

iu �o doing h(� wo\1ltl i nn i111i11:,tc l i i 11,r..< I f  - his �:l}' "-O dors uol <•( i rq·lf t'!i· 
t:tl,lish . 1hc li:u:11d of in u i1nin:itio11. Jc is for 1hr t<1111 c 10 �-"· -., l1('1l1< 1 his 
silence is j11 stilicd and 10 1r'l11irc hi111 10 a11�"·r-• if "it  1·k.11 ly "l 'J >l>IS 
to the co111 t  tl,.,1 lie is 111i,1al.en." 1 1  .. "·c,er. ii 1he ,,·i111n<. 111•<>11 
i11 lCIJ>"<i11i:; li is ,bi , 11. wne 1e<p1i1 <'d 1 0  P""·r the- l,�1.11d i 11  d,e si'11,,: in ,,. 1 , i ,h 
a d:ti111 i < 1 1,11:illr rcq11i ,cd t n  l,c c·<1:,ldi<ltnl in , , , 111 1 .  he "·,111lcl hr '" '"l '"lkd 
to �urrc-nclcr tlic ,c · 1y 1 1101ccti()ll ,,hid, the p1 i , i l c  1· i<- dc·<..i1�11c'1 to � u : 1 1 :,111fr. 

To �11,1 , i11 al,r pi i ,·i lq;(', i t  need only he c, idc11, c I .  ., 1 hc i111pli,·:11 io11< ol th<: 
'l\Jf'<.lion. iu  chc .sc· 1 t i11� i n ,d,id1 it i� =·�l-.c,I, 1 u.i.11 d1.1t :i lf.'"'l'"'''i,r ;11}C.h ( I 

tn liiC <]U(·')l iflll or :'I ll (''.\ l .f;t1 1atin,a ,,( why ii ( .OH\t1( be: :1 1 1 ' ,\\'( I ' d  111i1:h1 I,(" 
d.1 1,g('1• ,u.s bC'c:,n�c i 11j1 1 1 i , ,u, di"-cl<,1;..11 1(' ,,·,,uld 1 c!-11lt. 1 1 ,c 1 1 i:,l j,11l!�t· i n  ;1p· 
J>l.li!-.ing d1(' ( bi1 n  "tllll\l  ht• ��q\l'IIH'd :1S, lllllfh 11)' hi.\ pr1 �01l:d pcrcrp1in1 1  t1( rJu· 
prculia r i 1i,·� c,( th<' LHC: ;1\ h) d,r (: 1<1'- .,,111:dly in c·, idt.· ncr." 

l l A< I n:, J ,  i 11 I '11i/r,/ .\1111r.1 , •. Co//•·v, l'.IH I· '.!.I 1 : lfl. I I l l  1 1  (',I ( .i, I '•'<') 
(die l:1l l(.'f

.
J ';, 1 1  n( thi\ '11101:tlinn \\',I!. c i1<·d \\ilh :tppHn:d :,y 11 ... Suplf Ull' ( .ttlll l 

i11 Em•J•nl< "· c ·,,,,r,1 .,1n1r.,, 3 19 u.s. 1!10. 1 11fl 11 . 1 11  ( 19:,:• > ) :  I\' I" 1 hi11l 1 hr. 
prul,lr-111 i, \d1:1( lo d'> ahc,ut :1 1 ,11�11c.·11tly inncH 11011\ <J11f'\lio1 1\, thr :1n,"t J \  
to wh ic h :11c :Hli11i 1 1c.·,lly nol i1 1 ( 1 i1uin:1ti11J� i u  llu·1uv h<·\, , ' 1 1 < 1 1  d,, . . ,  . .  , 1 c ·  IH) 
addi1io11 :il f:ic1 s hdorc the Co 11n ,d,id, "'�!;<'�t p:11 t i<11br co11 1,r·c1i 11� li11l.\ 
thro11g h  ,d1id1 tl1r O l15h'CI' 111i1;lt1 l,,ad 10 :tlld 111i,;lit 1 n11l 1  in i 11 < 1 i 1 11i11:01i"11 ,,f 
the wi11 1<·�,. \\'c 1h i11k the S11pl( ·11H' CC>11T l  is ��)i"� al,.11 511, h I:,, 1 , .1 1<: ""' 
ncccs�a1, rn 1hc 51111�i11 i 11g .,f 1hc p,i, ilq;c. · .1 he d('<isio11 i 11 1 11<· �I:•"•" ,:i,c 
would 1101 hr 1,,11,""cd 1nd:,y. I t is 1·11011gh (I) 1h:i1 1 h<' 11 i.il co11 1 t l,r ,1"""" 
by a 1g 1111H·111 hn\\' co11 c ('i,·:tl.ly :, lll""'(tthll, l t11 ilcli11g r111  1hc �('1·111 i1n;h l- , 1 1 1 11· 
lc�.t. answer 1uiglat p1oc (·ttl �l('p hy �t< p 10 liul. the ,,·iu,c-�<. with �.rllh . 1 1nt; 
against the \ J 1,i1ccl $c;,1c,. and (�) 1h01 1his s11p�n1<'cl rcu11,<' � 1 1d ,< 111 11,c 11! 
JinJ.:(lg(' 1101 \('('II\ ill(l('c)j) i)c in tli(' ( it (UIU�(;illf('S o( tfaC' p,1 t l i ( 1 1b 1  (.'1\(.'. ) 1  j� 
in 1h is l :t\l('r c-n111u·< t ion. the n,·dil , i l i cy 0£ 111<.' �ug,;1: ,,< d c.01u1C", t in� c l 1 . 1 i 1 1 .  
rha t the 1cpu1;11 i,'1n ;uHI l nown hi�t,, ry 0( d,c; wi tnc:�\ 1n;1y he 5,i1�nific:1nt. 

Fi11a11y. i n d('tcr111 i 1ii uR whcdu·r 1hc " i 1 11r�c. r('all� ·  :' l•Jlldu ·nd, d.1 1 1f�t ·1 in 
a11swc1in� a 'l n"s1inn, 1hc judge Cll111ot pC'rrnit hin,\('I{ to  be r..�1·p1ical; r a tli('r 
rnuH he he anat<·l r :1w.1rc that i n the dC', i ,Hl!-lll'�. s  c,( l l  i 1 11C :11ul i1� dct<·< 1i,,11 i 1 1 ·  
rrimi1 1 a 1 io11 1 11ay 111: al'pr,,:idw<I and .,d,ir,•rd 1 ,y nl.s<111c a,ul ,11,lildy li1 1n of 
i 11q11iry. 

I\Rr.1<1'"'· J ,  i1 1  /11 ,r J'illn. 1 1  N .J fl, l!l '.!Cl, �'.'. !l'\ /I '.>d l 'if.. lf\l 1�:I ( l !h'.!) : 
H.,!-ically lh(' p1nl,k1 1) for du: 1 1 i:il ( 1 1 1 1 1 (  i� how p1 ,q , :  , Ir 11) :d( .. ,d r1111 J •• ••l('C• 
t io11 to the \,•it nc-�� ;u1d at 1lic �:11,u� t iuu: p1t: ,· c.·11 (  �i1uul.1t<·d ,·:,,..111,1·\. · 1 hr: 
t r ial judJ{C ls not t<, ;1c(<·p1 d,c v• itnt· ,s· 11lt'IC s.taH1u<· 1 1l  1h;H ,tic :111\,,T 1 ,,·ill 
t<.:n<l 10 i11u i111i 11a tc hi,r1. 1 1 is 101 the """l 10 say "hctl,n hi, �il,,1 , c r  is j11<1i· 
lied. An r o 11 l!,11·,·, C,1.", s11/Hn. ·1 1,c ll 'Sl for the jn<IJ\C. "g1 o, ( 1 1 1 <·,I ;is u,ud, 
I,)' hi s pcrso11, I  pc1 ccptio11 of 1hr prndi:11 i 1 ics nf the psc '" hy 1ltc !:ins " 1 11:,lly 
in C\'i<lc11ce," llo(}r111rn v. United .\lnlri, �1 1  ll S. 4,!'l . 1f\i ( l ' l'd ) ,  
is whctht'r fro,n a l l  1he ci1c11 111s1anccs appc:11i11g. 1b,1 i<. 1 1 ,c sc 1 1 i11r, i 11  which 
tl,c question is �,tcd, "there is 1c:1so11:ihlc g1 011 11d 10 �pp1 chrnd 1b11gn 10 the 
wi111css from his bci11i; compelled 10 ans"'tr (q 11,..,1i 11r; l ,111h1·1 !,,m, IC 
v. Hoyn. rn/11n).- . .  

(20J The sol111 i,..,n l ,nc wa� not ai,lrcl hy :,11y ('' i,: " hy l'i lln ,,, , 111 hi\ l,c. 
h:tl{ to opbi11 the basi s 101 his l<-ar nf �, If i11" i11111, . . t io11. ['.'.'.') l'ill" 

i2'1 

(!\h1'au1:;l,, •· ·• t t , . Hu; l ) I  1 ,..; 1, J· tlE1'CE. l· H l > .\I CI./\IJ\l  §!.!:! : :.:  

chn�T 10  L('c:p l lu: door t ight ly  dll\C'd :uul to dc:ny 1hc  court tlac �1n:1llr�1 glin1p�c 
o( th<' d :1 11�:c·1 h(' �pp1 t·hn1dC'cl. I Jc PllllOl then rc,111pbin tl1:it h C  �(C IIOIIC. 

\\'1 1, 1, 1  K. I , in //1111/.1 ,,. Jo/111 I l,111c1><'k ,\I 11/w1/ l, ifc /111. Co., I '•� !\le. 319, 
3,·1- , �  •. I:•'.• :\ .'.!ii 'i:.'.I ( 1 '1:,'1): \\'c k 11cm' o f  no such p1 n11111p1io11  [ili:1 1 a 
h'i'.no, , bi, 1 1 1  1hc l ' , i , ikge i n  good r.,i11, 1-

So lll�IIYl'.Cl)(IIIS h:.I \ C:  d:ii,11rd the 
1 • 1 1 , 1 lt ��l' 111 1 , · ,c · 1 1 1  � c::,rs, Ctu 1c:1,(111s li:1�cd u 1•un 1utl111c1I lOU\1t t1tt11s ur 11 11<111 
lhcil  pn�ou.iJ J'hiJn,11pfiy :1S 10 th<" J•ht)'('I �lO)'(• uf i11quil)' :l11cf C\:1111i11:nin1t 
1 : 1 c lu·r tl,:111 1q11.i1 :111y h,ul(·�• f<·:u (1( �('II inc 1 i 1 1 i i 11:11ion. tl1:1l the p1oh:1hi)itil'.S 
tli;at 111ight  01l1t'n, i.sc Ji:"c t<·1hkd to .s111•po1l .suth a pic..·�11111ptin11 h.l\·c hccn 
r;1c:1 1 ly <li111i11i,ltnl. 1 11  f:1<.1, 1 001 1 to this great co1111 i 11 11i . ,11:tl l,r1 i1 :ii;1: has 

IH t' ll s,1 :du1,,·d :111d u1i�u\cd d1:1l lht' tl:tiu, of p1i, ik�c i\ 110,,· 1,,0 ofl<'II pop· 
111.nl i· :,11,I , 1 1l1::1 1 l y 1 1'k1 1 ('d pi:,j 10 :,s "1.,li11g d,c hfd1." I f  \\'I' :1 1 1: to pie· 
�t'1 , e  this }.dq�u:ncl r,,, pos1,·1 i t}' , 1.ou1 1 s  ,,·i ll do well 10 111:1kc 11n .1��ull1ptions 
l,111 , :od,c1 1,, 111:ole l''"I'' r i 11q11i 1 )' to :i<n:1 1:ii 1 1  :,s 1 1ca1 ly :,s ""'Y he in c:1< h  
(:1�c h h(· tlwr u 1  1101 lbC" p 1 i , i kgl' i� �ought i n g•H,cl f.1i1h. 

' I l ie :q•p1 n:1, l 1 dnc I ih .. cl i 1 1  H. 1•. 1/oy,·.1. 511/•1t1, apJ'lil.'s i 1 1  tll<"t j 11 1 is,li, 
1 in1 1\. :\s  \\c·II as 1 1 1:,y he, tl1:,t 1 1 1k 01 1  t l,c one l,a11d 1 ' 1 01c·c t s  the p1 i 1 1 c i 1 •k 
, , r "'"'l '"''"'Y 1 r·qi 1 11 < 1 1 1y (§:!l 'l:! .111/>Jil) :i;::1i,1 , t  the si,1 11 1\:i(('1l ('�(IISC'S 1d 
"· i1 1 1,·,'<·s 1 , · ,  :ti, i 1 1 :, 111 f , , 1  1 ,· :1so11� CJtlil't t li:111 k:,r of  sdf, i 1 11 1 i , 11 i 1 1:1 1 io11, "'l,i!c 
,111 t h e  1,tl 1c 1  11 < > 1  snie111 ,ly li:1 1 11 1 i 1 1g tl ,c dc·,1·1 , i11g ,,· i t 1 1ns , , J ,o (for SOIIH' 
1 (':tS,>1 1  1 111:d.l,· lo 111 :1 1.c a ,l 1<<1,·i 11g <>I : 1 1 • 1 • 1 1·, i :il,lc I i,I.) has I i i \  d:1i 111 dc11 i('cl.& 
Firq, t l1,: i 1 1si:0 1 1< l'S in ,d,i, h 11tc di" l, 1,11 1 e :  i 1 1  s11< 11 1 11:i 1 t�i 1 1:il t :tsl'S ,,·ill i11 
LH I co 1 1 1 1 i l ,1 1 t c 1<.1 a p1 o�(' ( t 1 l io11 ;11e r:11c and, sc<·o1 11l, p:1 1 1 i :d p101rnio1 1 
is i 1 1 :1 1 ,y  <·,<·11 1 J•H•l,:i l i ly <>IIC'1 td hy 11,c 1 11 le  (§ :!2,0 .w/1111 : a t  11 . .  ,c 7) 1 l aa 1  
c,·i,1 <-11, c C'll . .  l l l'Oll�ly ("ll'IH'lltd wi l l  l,i; �"l 'J' I CSS('(I. ' J l ac ('(IJJlt'II I J IOl:1 1 )' 
fcd<'1 a l  , ie"', lio\\ c , c1 ,  is 01Iic1wi�e. It 1dln1s  a sy111 p;1 1 J1y f 11 r Ilic p 1 i ,·ilcgc 
so g1c: 1 1  1li : it 1 11 1 , li:1 11< ('  of :1 1 11l i 1 1g 1C 'q11 i 1 i 11g �elf. i 11, 1 i 1 11i11:, 1  . .  , y  di,dn,u1<· 
,,· i l l  be l1 1 u1Jlcd. · 1 he kdr1 :d 1 11 1c is f :1 i 1 l y  ( < >11,11 11cd in tl,e ' J l l < >l:l!io1 1 

s11/n11 f1 "Ill Co//,·y 1•. {'11i/,·,/ 'j/11/n. 
�'..'27:! (i 1 1c l1 1cli1,g !01 11 1('1 s2:!i2a). ru .. , l or 1naJ..i1 1g rbi,11: ( I )  I 1 1f('J('II((' 

: 1 111 1  n>11 111 H·111; (2) Sa 1 1('t io1 1 s  Cp11 l , l i,: :incl l'I i, ·atc) }'<"1 11 1i�,ihk ag:ii11,1 th<" 
< l:1i11 1:1 1,1. ' J  l,c • J 1 •<·,t i < >1 1  ,,IH'ilwr an i 11fc1 1·1 1tc  11 1:,y l,e d 1 :1 \\·1 1  f 1 . ,1 11 a ptr,011· , 
C'-( '1c i,c ,,! his 1 '1 i , ikgc, :1 11d ,d1('t liu !1<.: 11 0:1 )· l ' •"J 't· i ly he JH'1 t:di1nl lic,·:i11 S<· 
of i i ,  is rn11· " l , i ,  I, 11 1:,) h .-1 1  l '""lc liy i t, :111<1 1 1 1:ilil's. 

I .  /11fn('l1<e Mid , , 1 11111u·11t. 1 :\11 a«u,rd is e 111 11 i: ,I .  \\' l,:,t sho1 1ld (1 1 1 ,  

6 ' J )1 t• f'l)\•il,1lil)' t • f  StH. Ji 111jll!>(i\('1 i.1  ,j,l(• 
J 111J\d<·d1�nl t .y �1 1 .  Ju!'ttic.c 11.ubu 111 lais 
;11 ,k t1i,\f·111 It ,  1+'111'-1 •:1 L:. "· l Ju ilf'd S1.,1t· s, 
'.11!1 , : <;  l�JO. '.!,,7 ( l !J!,�1), 

��:.!i'l (i1H l11d1ug r<,r111cr §:!?i�a). t \\'ig· 
""''c. II f, id\'t•<C §2�i'.!> ('•I c.l. 1!110): 
•· I lie 1r�1r..c,11ing [,,{ prisons sul'J'o11i11t,: 11,c 
, ; ,  \\' 1 1 1.11 :in i11lC'tt'u(C" should be pc1111i11cd) 
is 1111l I<• l,r �11m1na1 iJy di�po�c-d of. l ' l' f· 
li:111� it b in•p•q�uahlc. Cc, l3in1y 1hc pos· �ihili1 ies 1.,( Jno a11tl ""' :uc  111olilir a11cl 
inll'ft.:\ling. J\\I( the S'1l1qa111. c O( i t  all, 
:uul the a11�\\TIS lu i t ,  sc·,·111 10 be as foll11\\'S: 

·· ,. \ 1 �u111t· 111 /11.1/: 1\ u  iuf<· 1 c 11cc l1u111 tl,c 
1 d11�:,I is i11c:, i1al,k; t11r1c1'<,1e "'·hy Ir)' 
(u·· '

y 10 :l\oitl i1 ? :\ 11q,c 1 :  · 1 1,c bJ 1e 
i11, H(( is 1111ltTd ill('\il.d,lt_-; l,111 it i1 J( 

h :1,1 a 111:,,,i,.il quc·c.(iPII ,,f 1t·1l 1C"1  (i•UII\(') ', 

('Hflll11c.· 1 1 1  i.ltall lie J •l' 1 1ui 1 1nl.  
"Aq . .::u11ic·111 ,r,tt11d: 1 1,r,c is 1111 :.ie, 1 u.d 

co1111'uhio11. as p11.,J.jl,jtt'cl hy 1 l1r ,ulr: f1q 

thr :.tt ,  U)c·d l1�H ;111 OJ1liu11. a11d thC' c�r,ci,1 
<•f 1lais opli,,11, 1,y .-·hc10\i11J: silcn((', i1 1hf1t· 
ft•I(' 2 \(1h1n1.1rr :l(l of his tl\\ IL An�\\C,' I ' 
Uy lqpoth<·i.is. his ;1 11i,,\('r ,,· i l l  1,c- <.1imi11J1 
ing (anti it is 1l1c i�1101i11� uf 1lii$ l •)J '(1thf$i, 
hhich sc.·t· 11u 10 ((11 ,u 1hc blf:u )' tif t flf· 
k:11 11cJ Cllid Jus1ic� Applttc.11): thus, ti>< 
supp(H<'il option lies hl'I\\Ct'n a11'i"r1i11� in 
roulc:s�iun o( the: c1imina1i11� f;in or l.c,·1 , 
i1 1g silc11cc and lc11i 11i; 1 ltc u111c fact 1 .. 
i11k11cd: "'liich is no or•ion �, all. 

"A1g1111u: nt 1/,i, · �lhc ird<·tf'Hlt i s <l1a"'" 
I,)' , i t l\lC ol. ll a  .on }>ludu(tjuu uf lh• 

1:?!, 



!;2272 ::, t 1 ., •. 1 N c H. t !' 1 1 r,., 1 1 ,  , 1.... • ., , , • • • , • •  

i 1 1(cr f 101 1 l  b is  cl (.' C l i1 1 l l  l lOl  1 0  lt''dify i l l  l , j 5  t,\\ l l  d«· r,· 1 1•, l ·? ( ) 1  ;\ ,,i t l H.''.') · · · 

1\'hc1 hcr p:11 1y c,r not. \\'hc1 IH'1· the c:,11<c i� c 1 i 111 i 1 1.i l. ,· i , ii 01 i 11 , n 1 ig:i 1 nry 

... .  is 011  1l ic s1 .111 tl. l i e is :i,l-rd,  "' \\'n c  yo11  i n 1hc h:1 1 1 , 11 11 11 :1 1  t f 1c  1 i 1nc 

of 1 1 ,c :iffi:i\-?" Thi� 1 1 1 :1y he :1 1 1�1,·( 1 t·cl .. \ , -�·· nr "110." ,,· 1 i. 1 1 i< 1 hc �ii� 

1 1 i f i c ; , 1 1cc <,f ;i ( l : 1 i1 1 1  c,l 1 n i , ilc1;<'' 01 I:,: 111:,y l,c :i,1. « l . ".\ 1 1· ' " "  "''"' 1 11 

J,:11·e yc,11 c,T, !11·,· 11  :1 1 1w111l ll '1 . ,( ! 1 1 1 :  < :,,111 1 11 1 1 1 1 i'I l ':1 1 1 \  : "  I J i,· :"'""·1 . 

;1g;1 i 1 1 ,  1 1 1 : 1y l H; ··
) c!." or ··1 1,L" \\. ) i:, l  i 1d i·t <: 1 1 C. c d, ,l't; :l 1 .J• .1 c ,f l '' i\ i l ,·�:l· 

s11ppo1 1? ·1 he lai 1 11:111 ·s 1 1: 1 1 1 11 : i l  !'1 1 < 1  � 11��,·si in1 1  '"'"Id 1 •1 < > l , ; , l , I)  l ,c· t f1: o l  d,c: 

1 <·so1 l 1 0 I" i, i lr·gc i n c:1 < 11 i 1 1< 1 :1 1 1c � i, a clc: ,r (c 1 1. r  .. ��i,,11 c o f  fl i1 11r.' 

· 1 h<: l:i"'yc1 ·s :1 1 1""·1 , , . , 11ld 1 ,c  1 1 1  .. 1 1· < < 11 1 1pkx. 

1 11 t f ,c  f�,e .. 1 ;1 11 1 1 ( , l f. ( ( r / ,  :i < : 1  1 11:l l l<'f o f  1 1 1 : • i < .  l. 1 i l 1 1 1 1' '" ((·•,1i l\' 111 :1 \· 
., . 

i 1 1 c\t'cd i1upJy f(H1ft ·,,i1 1 1l or g 1 1 i ) l  , , (  ; I {  lc:11,t c,I\C ol tli<' < I i111c•(; < t i  de ��l «T� 

pf c 1 i 1nc ch : 1 1 J�cd. 1 11 1Hn.d i uq:1 1 1 c ( · 5  (:1 c l 1 : 1 1 ; 1 C t < · 1 i,: , 1 i , 1n id di · , t 1 11 1 , i n��I\ 

l i 1 1 1 <:  11,c i1 1  � J,a ,ti,1 1 / , 1 1  i 1 1,1 :1 1 1cc) d 1 i< is  ( 'l "lul.l y tf 1c t 1 1 J1· < i •.,:1 1 i l 1 1 :1 11< C c,I 

�i lc 1HC.  H,ol :,.i l C ' I I C  c 1,y d,c ·  ;at , 1 1 '-l ' . J ;d,o. ;1'i. :1 1n : 1 1 1 < · 1  , , f  lc igit .  1 1 1 ; 1 \  i 1n 1 i l,· 

f c:i r of <':-C (Hl"I IC , , [  11 1: l l l ( ' IS  1 1' 1 .l lt·cl 01 1 1\" l l' ll l' ll d)' ( O l  1 h,: < 1 1 .1 1 ,:c -,, l< ;11 1 1 1  

i 1 1qw:Hh 1 1 11·11 1 l ,y  1 11 001 o l  l 1: 1cl  , h :11 :11 11 ·1 1·,·id,·1 1tC'  ( 1·,, ,1·, i., 1 h· l ' ' i"'  1 1 11 1, i 1 -

1 io1 1�). Of !c::tf th:1( h is 1!<-11 1(':l l l ' • I '  (oil t f 1(' ,,·i l l !('" �1;1 1 1. \  \\ i i )  , lq ) 1 i,  i l l l l f > ( l  1 1< <' 

a fa 1 al clissc1 1 i,c. I n  1 hc c:,�,.: ,ol :i 1,·it11c1.1, 1 hc l : i" \ l'l ·s ;1 1 1,<": 1 '""ol ,l  1,c 

1h:i1 , i 1 1  I,,gic. 1hc d:ii 111 if  i 11q ,1 opc1 l y  1 1 1:1dc j 1 1<t i lics "" 1 . -lt-, :1 1 1 1  i 1 1 1<"1< 1 1 < c  

:it a l l :111d ii l '' "J>l'II )
' 1 1 1:1,k j1 1 s1 ili,·s ""'\ '  :1 1 1  i 1 1 l,·1 1·1 . .  c , , I  ,he i 1 11 1 i 1 1 1 i 11 : 1 1 i 11 g 

bet, 1 1o t  c,[ u irnc. 1 1 1  ;i l l  i n�1 :1 1 1c1·,. 1 11 (' h\\\<T ""',Id «: 1 t:1 i 1 1 l)· ; , c l . I  1 1 1 : 1 1  i t  

is 1 1 C ot  a <p1cs1 in11 of 111(·1 c logic - ,,! the 1c«-1�11 i 1 ic o11 1h:1 1 :1 11 i 1 1 f 1: 1< · 11 < c  1 1{ 

guilt  is npen 0r e"en l ikely. · 1 1 ic q1 1,·'1 i1l11 is 1, lt <' i l 1cr 1 hc i 1 1 l n c1 1cc-, i l H,1 1 �l t  

llot dc11 iccl, �h,1 11 lcl 110 1  h e  i g1 11 11 cd - "·l 1t: 1 l tn I " i n ,  i J ll c  ;1 1 1d e� 1·rdic11, \. 

1< :' • J 1 1 irc 1 1s  l<J prc,c1 1 t ,  s,i !:11 :1, k:1,il,k. a 1 1 y [ 1 1 1 t f 1(T 1 1,c of t f 1c:- i 1 d .. 1 c 11 1 c: 

1 h.1 11 is inc,·i1.d1 lc f 1 1 11 tlu.: 1 1 1 , 1 c c l i"ln,uic nf 1 1,c 1 !:,i, 11 . I I  il 1t: iS<11C :1 1 i,t·s 

c l 1 1 1 i 1 1g a 1 1 ia l ,  p<' i l1.1ps the j1 1 1 y c,11 d l n t i , c:ly 1,c i 1 1,1 1 1 1< 1cd 011 1 hc s1i l , jc.:C 1 : 

at :tll)' , :i ,c 1 1,c co11 1 1 11 <·1 11 1,y cco,1 1 1wl , :111  1 ,c p1 1 1hi l i i 1 nl. · 1 l , 11, t l , c  ' 1 1 1 n 1 i  . .  1 1  

cc:iscs 1 0  h e  111 <·1 d)' 1 ,1 1c ,,r 1 1 1Cllt:il g \  1 1 11 1 :is1 i c s :ind i� :d 1 c 1  al l  '"''' t i ,  ;1 1 11·1 111 ,1 

i 1 1g to sOl l'e. 

l<'.Sli111nny O( A ((HIIJH'(('II{ • , illH'\l (ditf(, p 1 i , ikg<' Hll( to l<'j•l)' i\ l i l ('f,tl)y n1.1i11 

§:.?h�). ;1,nd 1H•l by , i1 1 11c of llie dai111  u( 1alnc·cl. ;\u!>,,c· r: It is 1 1 11c 11 , .11 U<> 1 • ·1,h 

ptivilq�c. ;uul )u:1u.c 1 1,c '''" 111:l)' be l.t'pt is 1<·quiic·d, :ind tl i :, t  thi� is 11,,· s1 1 1 1n1�ot 

.Jjqjnrl.- fT(•d<.dy :,s 1 )1(' ch.11 : 1<,l11S nf lht ;tlglllH( l t l  for 111:1 int;1i11ill).! tl 1;U lhC p1i\ ilq�C 

p:i11r :lS ,,il l l('S� :.nd :,� :H( \l"-i'tl :uc: ;11!(1\\('(' is 11ol , iolalnl. Hut if ,,e co11<.idc: r the 

to 1,c: l..q·,t tli<.1i1ut (011ft, §GI). /\ll�\\(·1: 1 1 lti111a1c R1ou11d ol ,, .. Jin· llJ•PII "l1id1 tl ,e 

It i, 1 1or 1li:tt 111<: i11k1cnt1· is d 1 .1\\ablc- 1') 1o1idlq�c 1 c�1\ (,inlt', �'..''..!'. J  l1Ht1C 1 1) .  " c  

, i1 1 uc (,f 11!;11 1•1 i1u i1,k, J, 11t i t  i \  a)\11 a c,h .. < ,,<: th.11 a J�··11n.1I 1,1 : 1 1 1 i1 <' of pf'11 11it · 

JH°(C'��.1 1 y  implic:.ii1)11 in d,c d.,i111 t , (  J ' l i \ i• 1 i11�� th" u�<· ,,1 !-ll <h i1dc 1 1·uu·, 1HIJ�l11  ( . ,s 

lq_�c: s.o 1h:1l the ;1nah11,;y is 1ir1t ex:H I .  :1g .1 in\l ac<11 .. ,:,\ l 'c1s1,11(, :tl l < :1:--1) tn1d 10 

\\'hc1c ;1 con\'litulion:J\ 111lc is i1HohTd , \,duJ!. :tl,011l Iii<· vc1y f\i1s ,d1id1 1hr p1 i, i ·  

;uul n<•l mndy an c,1 dina1 y 1 i-k or  c,i- kJ�c is iu1<·1uk1I lo 111(·,cul, 11 .'1 11ch. 1ht 

«1<· 11<.r.. i1  "'uul1I �,·c1 1 1 bc:1u·r 10 al l,.,w 1 l1c 1 di:111<<' l1y the p1n!-c<.ut io11 . (Ht 1 l 1(' 111r·.11 1s 

ror111cr ;111<} not the )allt.'I :'l(.J•CCl lo (t111 t 11,I (o( p1rn,f, tq•OII 1 l1c (CJnlc.:v�inn\ in (OUll (It 

lhC �ilU:\lir, n. t,.:c\CllhC'k!-.S. j (  a ]11g_ic:1l the 3 ( (.11\('d Jii11 1�df or np< •n 1hc i 11 k1<'ll( t'S 

111ndc of cvapc- lto,n 1he p,i,ilq;r. h (k· ,,f hllilt \\hid, nluld he d,:nd\ l r11111 hi\ 

�i1<.·d - - th:tl is, i£ we :i.rc ,lf1ennint<I to �ikuce. : 1 ntl the <<.•n'.np1cnt �bet. :.11,I i 1u, 

limit it!i ha1111(11l opn:1tinn 1')' ;1ny i11trr· ptd<'(l itl\t:�1ig.,1inu ,,( c1tl,t· 1 �1111 1 t<.:-� of 

p1c1:i.1i<,n which ;111 hour�t 1o�:ic ,,ill p('1 1uit p,c,o(. If du: 1 c  i� �uth .1 po)ic �· inn,hr1l 

-- 1 his :11gu111cn1 !lt'('lllS ;a Hn:thlc 011c. iu 1hc p1 i , ikgr. it ;IJ'l''ic<- np 1:11ly 10 1he 

"Arg11mc111 fr1111tli: 1 h<·rc is uo actual p1olail,i1ihn ,., i1,fc11·11u·<., dillo-1 i11g vol) in 

cxlrattiun vf ;.:uy tq,I) . ;auJ ht:JH . .C the 11te clq;t<.:e .111i;l' 1  1 11\oht·d ... 

1:!li 

For :t 1 \ l d l l l )' 1 h i �  ( ) l l ('\l io11 t(·1n:ti11<·d i11 ('Oll 1 1 0\'('15'r i n r-:,,�/1111.I ;ind 
C,1 11ntl,1. I ' 1 1 1 i l 1 l1t: 1 1 1 idd lc .,( d,c last cc·1 1 1 1 1 1  )', i 1 could 111 , 1  "' i,c I,,, :1 1 1  

a « u sc:d's 1c�1 i 111 1 11 J\ ·,  1,cc:,usc the :in 11,nl could ""' 1<:�1i[r n c n  i i  h e  "·n, i l . J  . 
1 \ 11 1  1 l 1c r:1,c of : 1 1 1  n1 d i 1 1:1 1  i ,, i t 1 1c·.,s - 11,c ol 1hc i 11ln 1·11<"c 10 i rn 1 •r:, , h  h i s 

1 1 cdit  • 1 '1 n1.·1 1 1nl "'' y '"'" I, 1 1 1!' s:1 11 1e i,\1 11', :111d c.1 d1 gc:111·1 .1 1 in 11 c',hil, i1rc l  
l 1 t 11 1 1  l i 111!' to 1 i 11 1(' t J , .. �;1 11 1(' c l i lk1 <' 1 1 1 c ', 1f  C • t • i1 1 i<lll. l· i 1 1:i J h· , i n f�!I� the 
q .1 1 1 1 tc 111 : i l  i1 1,: :11 ,  " "  . J  , , ,., . . . . , ,, , . .  , , , , ..-, .. 1 1 1 �r 1 1 kd 1hc I:,"·· , i , ,  ! 11 :1 1 i 1 1  

F11gl.11 1d ,  1 111 1 1 1w1 1 1 1 ,y  i l i t· j . . . ,i ly i s  alf.,\\.ll>k, :i11d i l l  ( ::1 1 1:1d:1 1 1 11 1 1 1 1 1('1 1 1  

b y  11citlwr j1 1dgc 1H,1  1 c o1 1 1 1,., I i., :dl(Jl,·;d,fc. 1 1 1  1 hc l 1,,itc,1 St,1tn :il i11ns i 
1 1 11 i 1 t1 ,:d J,,c:i,l:1 1 i, 1 1 1  dn 1 n·d. i 1 1  , :1 1 i i1 1g 1 , l 1 1 ;1�1'1>(ng)', t f 1:1 1 t f 1c i 1 1 /e1c·1 1< <' 
�h;,11 1 101 he : l \ :1 ili-d c o l .  ( ) 1 1l y  1,y a l,'w « 11 11 1� ;i 1 1< I  ( Pll ' l i 1 1 1 1 i c o 1 15 \\;1\ t f1c: 

i 1 1[ 1 · 1 1 ·1 111· pn 11 1 i 1 1 .. d 1< 1 l ,c d 1 :1 H 11  : 1 ,;.1i1 1st c on,; \\hcJ < l : 1 i 1 1 ,s 1 lic I ' '  i, i fq;c 1>! 
siI..1 1«·. l , 1 1 1  1 l 1e: 1 1 1 1 11 , l ,n i, ;;i :1 , 11 1 :dly l,<"i 1 1i; nil :1 1 gcd.1 

I B,.il1 r lu• \ 1 1 1 1 1 i , . , 1 1  .,11,I B , i 1 1·. l1 , i1 . 11 i  . . 11s 
.1 I('  HIJ1l. 1 i 1 1 1  d 11 1 1 1 , j, J,1, •I t10,fl' 

\ ':-..1 1 1 0 !'i 1 A 1 1 .. ; J ht· ,,, ,1.i1c� \\)1id1 
;,Jloh' fllllHII( nt i11 llllf' '"1111 Pl :111111 ht'I du 
�1\ t·i1lic1 I , �  ( t 1 11, 1 1 1 111 i, ,n.il I ''"' i,i .. n (( .di• 
(n111i:. and ( 1hi11), J,,. j 11tlit i.1 1 iii , i,i.,,, (( OIi · 
n<·c1icut.  J . . H:t a11d '.' t \\' Jn<.c) � . 1 l1c b11c1 
1,,0 si;tl(·\ h;,,in� 110 � 1 1nihc <• 1 1 1<. 1 1 1 111 i1111:il 
pri,ikJ;t'), Or I>)' 1 1 1 ) ,., nf t • •H I I  )'lc\(nl111 C 
(�C'W �lt,i1c,). I t  �IH111l,I l ,r· 1u11, ·11 that 
the c,,111 t ,  <•I ·,\\·o �1:1tc� ,\ l .1".1d,11,cll\ a11d 
�Ollila Ila) <it.,) lt:H<: l,dt) �l:111111 \ ;1lh,,du:_; 
cc1111111<'11l un,.-u-.ii11 1 1i<•n:1I. :ind 1hac 1hc 
kbi�IJ1 111 c· s ,,{ lhn �1a1,·� c>L,iuc and \·er· 
IUCllll} h:l \ C  Cl\('tJ11)1 d lh(' (1,1111,' clt:IC'I · 
1ui11:tliP11(. lli:it (t,IIUII( Ill :11111 i 1 dcH IH t.: \\(JC 
p<;1 1ui<.,ihlC'. I l1r \ i1 g.n l,l. 1 11ol\. 1,y :1<1111,l· 
,nh l '11if,11 1 11 l� 11k c,I I , i1lc11t t.· ·.: : lcl). pn · 
111ih cc,111111, u t  PO :111d i 1dn<. 1 1< c  I H,111 1hc 
:1<t11v·11's f.nl111 c 1c, u·qif\'. 

,,·1ia1c lhc lPU<.1i1111i11;,:,I :'111'1 �1 :i1 1 1 1<nr 
J llf1\hin1u c i1,·,I i11J,n 1 < f c· 1 , p c 1 i Ju .1lly only 
ltl I J1r l1r ( UH't/, I ht·r (:•S in t 11(' C .I\{' <•f lhC 
!-i111i la1Jv h111d11I c,,11 , 1 i 1 111 1,o i 1:1I n1.1111111·11u 
(,( 111<: J>

.
l i\ llf�(' il<.cll, di<.(11,,,d 111/11,1 �:::!','.!) 

h:.,(' \1�11.1lly lwcn ,,,nq1unl 10 c'\ l:d,li .. h ;a 
principle o( grunal :'IJ •plic11iun -- 1,, p111-
l('rt a J•C1 �r,11, " l1nh,·r or 1,01 hl' 1,c a n  
accu<-cd. fH•111 i11k1 <·11<c (11,111 h i s  1 c�<11 t 10 
r,hilq.;r. 

Jn ;uldilion t<1 thr cit:1 1 i11us in/,n (10111 
3 J l  Am(1ic111 j111 i,didi"11\, H'c ��:�-.� u,f,,a 
Cur (1111�1i1 u1i1ot1.1) 1 •1 11,i,i,111\ :,ud � lf--8 111f•,n 
Cc,1 �l;tluln 1d., 1 i11,; lo 11·<.ti1111.ui.1) •1 uali1H a· 
1 io11\. Sic· .1hu H1 1 1 , r ,  1 1 11· Hi�l11 10 CPII\· 
111r11t (111 tit,: I ;11h11c t•C the l h  knd.1111  to 
Tc<iif)· ,  Jt �l id,. I.. Rn·. '.!'.?C. ( 1 '1'.I'.!): (.'1:,1'1'· 
)'1i\i1q;C' :\g:i i11st Self inui111i11;ui,,11. JO Rut· 
i:c11 I.. Hn. �o l l , ', :ol :, •1 (1 11·,1;); ltccdcr, 
C:c111111u·111 ''j><•n I :1il1111.: ,,( .\,< 11<.('d 10 ·1 rs· 
1iry. )t /d i, ,. L. 11,"·· 10 (l!J'I'.!): ""l'· ·1 he 
R11)1• )'('1111i 1 1in� C:u1111111·1H (111  Liihu c: lO 
Testily. G:, N J . I .  J. !li (1!1 1:') (�111lly ol 
!\:('\\' Jc1H')' •kti,iC 111<.); �ulr. I i u 1 i1:11 i1)US (1n 
J{i�ht lo Com111c-11t 111,11n 1 :-iilul<.' 11( •\cn1•.nJ 
IV Trs1ily, 3·1 c ·:,lil . I. Ht, . �1 ; 1  (l'Hf.); 
!\:olr., J ' 1"p,,:,.('d H i,.;1 1 1  , , I  C 1 , 1 1 , 1 , i 1 ·111 1 1 1 1  J ;1i l, 
UIC: 1 )d(: 1ul;111l lo 1 C:>tiry in .. C1i1ui11;il 

·r, i.d. ':?'; I 1111111:tm I .. He,· ��I (l�J.�,f1); ( .
11111 

1111 11f ,  ·II• � t i . I L  J .  H 1·\·. ) , :! 1 l � l lt"); : \ 11n1 1 1 . 
lf� : \ l..lt. 1 108 ( l �t'Ul); J\1111ut . J i l  i,1. I:!,�; 
(I 'JI;). 

l ,·,fc-,.,1· Ill lJ .� C. �1 1� 1  i l !l.-,c) (" l l"  
fail111 c 10 1-. . •  1.c sud1 u·q11n 1  <-h.dl 1101 < H'.1tc 
a 11r J)ICJ1111lJ•linn :ig.,insl l1iu1"): F ,,·c. 011lc1 
:-.:o. !J!l'.l'.\, l l I ed. Rq;. '.,ll!l'.1. !o lOR fl! l l�1 
( l'ul,lic l l<':tl 1h St1,i<c. �'.! 1 .311;;  ,li�,il' l i ­n.nr p1v,1: 1·di11gi: � i1nil.11 l<l  ;111<1\t'). Sn· 
\\' ih,,11 ,·. l ln i tcc l  s,aic,. 1 1•1 l '  5. f,o ( 1 /'<IJ). 
111 11110 ,•. t = 1 1 i 1cd St;,1cs, 311j tJ.S. '.?87 ( l !lJ!I) 
(tlcknt1anl l,chl to h:1,c ri�lit 10 i11�t 1 u<1io11 
lh.1t f.1iJ11rc to tcsti()' < 1<,·:1lf"S no pt t'�Ulllp 
1 in1>' 1; 1,,l1n�on ,·. l:1111ccl $1., 10. 318  \1 .S 
Jt--1J ( l !) l:l) (110 cu111nw111 or infc1C'11fc: f'<'I· 
111iu,·d (1(1111 J(.(11<-cd's bilu rc to tcstif, 
,\l1c1c-. 11:1\ ing 1:tl.f'n s1;1 1hl, ltc \\;IS ( 1 1 nnc·. 
ou�ly pn111iuul 10 cl:li111 p1 h il<'t.!,'J; l '11i1 c-d 
�1:,11s L l t·inl,cq:. 1 10 r.:?d !;!J2 (2d (:i,. 
l!JI I )  (<0111m<nt l,y p,t,sc<ution :illo,,rd 
,,line a<t H<-f"d's ,01111,rl J l l <.n1pl<'d to c;,.. 
pbin :ic1 11�<.'cl's bil111 e to Ct.· qi()) :  llc,llauil 
, .. l' 11i1c,I S1.,1c�. 31S LIS l '.! 1 ,  l �tl ( 1 1 1 '. J )  
( . .  o,1t't· 111(' (:o,c11u11cut l1ali r�1:1 hli<.licd its c.,,r. the cldrnd:1 11( 1n11:ii11� 1p1i('t :it hi, 
)'nil .. ): lk;11 d  , .. l 1ui1('d �lalt·�. :?:!2 I �d 
f- 1 (Ith Cir. J�l.��,) (in<.<••uc 1,x e, :1,i<111 1,y 
h<•Ol.111:,J..rr; ch:trsr. IO jury l h a t  it 1nigl1 1 
C<'11sidc1 dd, 11tlJ111 ·s faih11 c 10 c>,.pJ.1in clis. 
cir1•:t11cy hc1,,·cC'n <lckndaut·s 1:ix t('ltt1 11 
a1tt J::.on·1 1u1u·11t 's p,no{ 11pl1C'ld; I 1,,11:uu.l 
\'. t lui1rtl �IJIC'S, ·'"''"t· l)'IOl('tl \\ irh :'Ip· 
J • lo, ;JI): $111i 1h \' . l '11i1rd �l:\lt'!, :!fili J :!d 
110 (!llh Cir. l!f,!1) (hC'ltl c 1 1 0 1  fut «11111  
not 10 in�1 1 11(t  j111� ·  tl1a1 110 i11lc1c,:11ce c,,1.Jd 
he <11.1,,n f,0111 l.,i lure <•C ddt·111b111 10 
1cs1ify; 1e,p1cst fnr such :111 i 11�1r11ction h::id 
hcc·n 1n:td<·, ;uul r,1o�('('lllt1f h:ul C<•1t1111,n1('1I 
<•n failure: of ,kkn1l.\11 l  10 0fkr .auy c,i ,  
clc1u<.,·): ll;nis v.  lJ11ited �l:'llc�. 2i9 F.�d J�i 
(�th Cir. l!JGO) (rn1H111�11( hy f'IO<C(lll(Jf lloat 
1l1c1e w.u 110 cdd(ncc 10 cont r adict go,crn­
rncnt ·s C\ iill'II(<." held not to be cornmr111 
011 au usc<l's C:tilu1c to tr�tif�). 

( 1,,ifo,,11 ll1,I� of l:1·i,l,11t( �:l'1): "If :-.11 
;1<f t1<.f·1I i11 :i < 1 iu1i11.1I :11 1 i<•11 ti••<.·\ uol l(· \1 1f,. 
(Ullll!td IJl,1)' (011111' UJ•tlll a(l\l�CJ'1 faji. 

i27 



��::?72 �I I . I  tNCIUJ\ll t,; ,.\ 1 H l N · l " R I \  II 1 , , , .. \\•i�1 .. l • l t", I.• i,IC HIC: 

U(l: to tr�1 iry. ;\11,I 1hr 11 irr or fac:t lll:lf to be A H i l ll(' .. \ in hi\ 0\\11 lu h:d( d,.dl IIPI 
1.lra\\' ;ill 1 <· ,,c.1,n:ihlc inkrcn«·s 1hc1d 1otn."' in ;1oy 1n:inun 1 ,,cj,11,i<c l1i1n, 01 l,c 11�ccl 
hl. Jl.uk �9: ··Hdnl'I\CC: le) E,c1 c i'-C or l'i i,·· ag;,1Jl!-l 11 im tll\ 1 1 ,c 1 1 1 .t l  l'l 1 11 <•< •·(·di11�, .. ). 
ilq;cs. S11l,j(0( l  10 rai:,�i>ph (·I). l�lllc 2�. ,i,k,111. 1,, .: ·\ • �- �oat. : \1111. § 13 �•J lfi (l'.1 17) 
i( ,1 pr i , ilq;c i5 C').f1 chccl 11ot 10 1n1 ify. ("imi):H 10 I <·d . H1/•,i1): ill. �G .f. l '.J (Supp. 
01 to p,c,·cut :inotlirr !10111 lf!>liC) l11g. cithc..· r Hl!,i) (5t.11c Sn,c , �-:�ul ) C<•1 1u111�#,i011: 1 cf11�:tl 
in 11,e :1<tinn or ,,·i1h tf'!>pcn 11, pa11ir11br hl lC'"tily ,,, p111c11H<' t· ddn1H: <,11 i•10,11 11l 
111 :,111·1\, 01 IO 1 d1.1\f" tq .1i,<lo•. r  <ir 10 J>l f,·c·nt ,,{ '-� I I  iu, , i.m 111.11i,,1�. 1H,l\,ilh<l.1 11,li11i g1 :111l 
:i111 11Ji, · 1  ( 111111 d1,<111• .111(: :Ill)' lll:lllf r. 1hr. ol JIUHH11111\, '""''""('" :,, J o .Ill •• ( c-t i •  
judi;C' ;1111' ( 111111\1 1 111.1) 11••1 (C'IUIIH I l l  1 lu·1 c· dt U((.') • . \(C ( ·, ,11i11,\ \' \1:it(', 1 1,, :\ 1 l .. (',P1 , 
c•n. no flTl'�Unlpti,,n ,h.111 a , it(' "'lth 1 t·•pnl :?:! I 5 \\1 • ·F,:, (l �l:_'fl) (to11111W11l liy p1u·�t""l1· 
lo 1hf: , .. ,<'11.i,r ,,( 11,c 1,1 i, ilq:,c. :\it,1 1 1 ,e l ic,n :illt,"f'l ,,hr1c ,ldc:u1l;1u1 ·� , 1 , 111 1\d (11�t 
1 i i ,·r c ,f Lur  111.,y w,I « 1 1 :",· auy :uhc1 �� �O < '•lll1Un1l<'d); CPx v. :-i1:,1r. l , �  ·\1l... 1 1 1!,, 
i1,f,•1 f'II((' tlw1d 1 11lll. Ill I IH•'I' j t 1 1y (:I\(''\ :'�I-, � \\'. :��, f l �):�·i) (,ldn11l:11d )ic It( r11ti11f •d 
hh('1c: tu 1 l1t• 1 1 ),,; h l  lu c·>. 1'u 1,r .1 1 ,1 i , llq.�<'. IO i11,1, ,u. 1ion c 1 1 1 1 1nui11� h i,  L11h11 e 10 
:H l,ndn p1-,, . . lt 'd. ,,uy hr n,i1,,1111dns1, , , , l  1<,· q :(�). 
:1 1u l  11 11 1 .p,u,d,11· i,.l,· 1 ,· 1-. r'\ 1l1 :1h 11 1,y l l1t" i ,1 !1f,, ; •11,, · ( ·.ii C, 111 · 1  .111 I .  � 1 ,  f l•11 l 
1 r ic 1  (,f l .ul.  nr I ,(' 11t11 •:1i1 , ,I in 1 l1c J•,11 ·  i 1 1  .111� , 1 i11,i1,:il ,. ,,,·, Hli c. il1t·1 11!1· tlck11ol:1nt 
1ind:1r (;tC.f, 1 h r  (01111. :ti 1 1 ,c  1f'fl''""' or 11·t1 1 r)("\ or IUlf. hi, Liilut(' lo c ,1 .J:,i11 <•r 
the p:t 1 ty  f").('l( i1..111g lh(" p1 i, ilq�r. 111:t)' in • th-11) ">' Iii, l('!>,1 :11111ur ;111r t· •. i, (1 11((' 01 (.)19' 
,1r11<l 1 l 1c j111 y iu �••1·p• •• I  ,,( �u<h l,1 h i - in 1l1r <,t"<' ag .1 i 11(i h i 111 11t.1� I,<: (t , 1n ttu·111td 
h'gc-." l°'<1lr. h1 1H('"\C ' I .  d1:t( 1111tlcr 1 :  .. ar,,111\ 11p•,1t h)' 1hr (0111 1 ;u1d hr (01111• ,1•1. :111 , I  
Ht1lr or  •. , j.\,�n, (' : � 1  :, ( 1 i111i 11 .1I ddcncl:1 11 1  111:1)' I•(' {Pf1\i1lr1•·cl h v  , 1 , ,, (!0111( Pl 1hc 
1u:1r 111 11 hC" i111p1 .1d,,·d ltr 1,11,11( , ,(  111 ir,1 j11q· ",: ( .d 1'111 I . .. 1,: ( � J ( ICJ' l ,  1 1 :,, .  I J '.!' 
((011d(lio11\ 111111·1..\ h,· f1 1 •, t 1•lll\ I i i\ c l1:1 1 J:iq• dfn( 1 1 1  11,c· ( ,1 111, 1 i1 11 1 i .. 11 . I he.: '"" 
;icier in i,�11r. i 1 i 1u1 i , 1 1ul i 1 ,  t,f l)H'\C 010, i • i , 1 1 1,  ,, .1\ 111 •· 

J\fotfrl C:<>rl" ,, f  f1·i'1,-,t.·r R uk �01 (') lid<I i1 1  ·\d.;11,(.c,11 v. C.d.d1J1 ni�. :l.�.! l l .S ·Jt-; 

(HH2): "Jf  :i.11 ; , , , 111..nl in :, ( 1 iini11;l l  :l<linH ( l �H7)  �,·c: l'01('1C: v. S:luc h<·,. :\;'. C:11. �ll 
doC'"1 tH,I u·qify. lhc judgf• :111cl (o\ln,d 111:a� :, '..'2 . .",�I. �l� t  I' '.!,I �). 1 ·1 (l!•"',tl) (1 • 1n,(·r 111,,r ·s 

<01H11H'lll ll('t•II :H, ll!-rt1'5 f:uhnc 10 lf\lify. <01111,,(·1 1 1  11p"11 dc·t1.n,L111 l 0'i bilu1<' to lC's1 i ty  
;ll\d the 1 1 i<:r <•( b<t m,i r  d1:th' :tll 1c;1�011, and fail,nt: of j 11d�r. to g i \ C: i11!-l 1 t 1 < l i<•11 

�hie i11fcJfll((�s thC'1d1 <>nL" lcl. Jlu1c �33: tl 1r1 con. hcl1l c 1 1or  wl1t·1c J(C\1\cd 's ddfu:.c 
•'1 £  a p l l , ikRC IO 1 du�(' t(, di.1;<l,1�c or i1110,i(ali11n ··,-<,111.t l 1a,c pH·t.r111r,l a 

:1 111:ltecr i� cl;1 imrcl aucl alhl\\('11. thC' ju,lhc l:\tional r., pb11.1li,,11 for Ju� bi l 111 c 10 <lrtt)' 
anc.l cou11�cl may c01nmcu1 1hc1 c-v11, and the th<' c , i,k1•<C' aJ�:ii 11�t hi111' '): I n  1c  Plu1u11 1rr.  

trier of fact  ""'Y diaw :ill rc:1,011.tl,lc i n ·  ;9 Cal. .'\pp. !!d 6", 1 , l � O  l'.?d ; ; 1  ( 1 9 1 ; )  
Cucnccs thc1d,om ·· (mu1 ,k1 : :in11�cd's la:i)urc co t<'1.i ify hdorc 

.1fol,nm1t: Ala. ('i ,ck t i (  1:',. ��<,�. (� IIJ •(>, (011\lll ill iug m;1s�iq1:11c dor� 1101 (Jr i1,d£ 

H(,'.• ) ("liis f.1ih11e tu 111.11 ,: �111 h a 1 , q u c  ,c co111..1i1t1I<' 1 °101.:dd,· , :-1 u\c:): l'1·c,l 'I" ,· .  ·1 :-illc, 

!,h:tll 1101 l J (":\IC �ll)' pr("�Ulll llli(JU :,�JIH�t 1 1  l (';, l .  :\ J ·P· :!cl c;·.o. C,•i 1 .  :? t:> t· ��.J r,i'.\, 
him, O•H he lhc 111hjc<l of (()111 1llC01 J.y f, 11 (l!l.�,�) ((t111111u·11t :.nil flf•�'- C).:11nin:t1 i1,11 

r0un�cl. 1 (  1hc !.Olid1<ir 01 ollu· r p1o"c:u 1 - (l( rlrlC'11d:11\l <nnC<'1 11 iug liis u . ( 11\;\\ to 1:-al..c 
ing :lllC"'IIOty IJl;l} ri :IB)' (OHUllc'Ot (111l(('Tlli11g Sl:tlhl ;I\ p1q�('( 11linn's fi,q "- i((H· C.!, hrlcl 

die drfr11<tan1 's fai1111c to tr!lih·. a oc"· (' 1 10 1 :  · 1,y c,prrt!, t ou!.l it111i,1u.11 :\nd c.r:llll· 
1 ri;1I n,u�t  he �r.nurd on ,notion fil, ,l ,dl 11 · lt·,r�· l i ,nir.,ii,,u <<•11111wnt i1; :lllnwc:d c,nly 

in thirty <Lly!- {10111 c111Jy n( the jud,�mt:111 "). ,d,cn rhc p10$r(11ti"n h:,\ f11!>t m�dc ,,1 11 

Sec St,·phcns v. 51:i.rr, 2
:-,0 :\ 1:1. 1 �'.\. 3� �" 'ltl tl<'n('): P1·, •111" , .. �c<•H. 1 ·, 1; Ca I .  A l)P· 2d 

2·15 ( l �MS) (liri,n.dck; 1"<'11\:1 1 � )  (lf �oli( il(•I ·1:,P. I c:al. H· ;,. ,;oo ( 1!11,f)) ((C•IIIIH('lll hy 

in :11,;u11H'11t t0 jur �· . licl,l 10 ;unnunt 10 .a <::1\C 1h:i t  the :1<c11�1:t1 <�11 c.ir ,1HJ1�l,l 

con11nc11 l  on failure of ,klt'11(1:ull 10 l«:c.1il) I: (1I O�t·c 11101 011 rldend;ull 5 f:i i l 1 1 1r:  tn 1,·.,11fy 

1l1oa,l" :,y v. S1arc, 2�7 Ala. 4 H .  (, 0 So.2,1 3Pl'."" ''•i). . . . . 
701  ( 1 952) (l),c bsl J,�n1,·1ut o( 111<' 51:11111r, . <.011nt. l,111r· C. I .  ( 11ck IIC.  fi. §(,7'.\ () <)1,t) 

;uJ1kcl in 1 9 1 �. held hcy111ul the l <•11�1i1 u · (lil.:' ""'·· .111/:"1 )· 

1i0nal pO\\('r <,r thr. lq:i!>bt111r.) :  \\'drh ,·. ((
:u�,,,�1.,lo

· � t,l,) HC\' S1 .11 . '\on. �".•)'7 1 �, 

51a1r, 26l Ala. �,7, 81 So.2<1 901 ( 1 9',;, )  ( I .I ,)) ( 1"" 111 ''" r:o,<: ,hall • 1>ri;lut or 
. • 1 d 111..;i,) o( I lic :l((ll�C'd 10 tr!i!dj' lie l:ll Cll 

(hq110r 0llrmc; �ta1c111cnt of p1oscc11tM 111 · · 1 1 · I I I · ·1 . ,. or ((lll�lt l'l('C ;i,ny ('\l( C'I\CC () 1 1S g111 l 01 
a1 n u111c11t '" J ll 11 ·, he ha,! a 1•(>0<! c .,�c and . ..) h O • .. JllfH)(C'll((' • 
1hc dd<'n�c ),a<\ nnl .. f,0l"IC'\l .lny C'\ 1<1<'11u: . c;,1,,,,(t lrnd: C•>nll Cn1. <;.1 :1.1 . Hr,·. §'d 
11ot a com111<·111): \ 1nrt , .. St:,lc, )8 /\ 1.l. P 1  ( l !f,H) ( ' I l ic 11q,:lr1 1 01 1d11�.i 1  ui an 
,\pp. �99. fi1 s?.2,J 3:,7 (1!1·�� (l;i,,rnr (,{ 3((\l:')(';I p;1 1 t y  If' :('\l i fy �h;tll nr,( Ii<· (Pill · 
C0\1o': pto�c·cutc.H � .l•.g:umc.: nt ,nth rd.c1c11cc mcntC'c1 "P''" lo ,1,c cvuit 01 juq '). ·1 hi1 
(O 1.:u k nf (Xpl.H\,)llOll ('Ir ddc1ub111 ! J)OS• statute h:1� l),· c ,· lnt t·1ptrlc'd l1(ll to (orbicl 
SC�Slf11\ or co,,· upl,cl<l). ((ll11 111flll l))' lhC' j11dgc:: S1 ::11c \' ) 1 (·110. 1 1n 

.-1/n.,�n: Al.,,ka Co111p. l .\\n A nn. §l;G- C:onn. �r1. 1 7 1  Ad 1 8 1  (1�11): �1:11c v l l a )CS, 
13-�l (l!ll'I) (,imil.tr 10 J . .  I .  1u/•10). 127 (:.,nn. (,il. IR A '!d P95 ( 1!1 · 1 1 ) .  I t  .i .. n 

#.fri:01 10: Ai i1  .. Rev. Si:.L Ann. § 1 :\- lf,, ,,c,t (L1il1id · ·· � ,h.1h inr. o( 311 in(r1('11(t' 1 f  

(19Sfi) ("'The ddtnd,111·s nr�lcct o r  rd11,,1l 1 h c  proocCI , has f,ut 111;,dc 0111 • pii111a 
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(!'r>ltN;H•J,:hh•n r e· , l�Ho l ) J  1 ,-...; 1  1 : u  l· . t .;c 1t i IU >t,t < : t . ,IJ\t §:!2'/!.! 

(;.(t(' ('.J�c·: �1;1-I(' \'. f'o1d.  )Of) C�•tllL 4��0. 
l1U Al l. f:�H (l �I'..'�'}: �1 :,1c ,· . 1,r1 \',·uhio, 
I 1S Cu1111 . �. 111. 1 1�1 .\ .'..:,I I!•�> ( l�(.�t). 

l>r/111, ,1,r: 1 ) 1 1 .  Code \111 1 . 1 i 1 .  I I .  §�!', 0 1  
( 1 9;,'.l) C.\ 1rl11,;il " '  lail , 1 1c 1 0  1n1ily ,hall 
11ul be ((11Hl 1 1 1('' 1  (Ir ( OIUIIIC:U lC'cl upon :JI 
an i1nli1 : 1 l il • II t•f J:11i h"). 

/ /,,.j,/,1: I l.1 �1., 1 .  :\1111. §'.II� fl'.1 (I 'I I I )  
C 11111 � 11.111 ,111v 1•111•.1'1 111 i11g ;,11(,11u·,· Ii(' pc· • ·  
11 1 i 1 1t,· ,t lwl,•1 (,' 1 lw j111 ) tll ((lllll In (Plllllll"UI 
,,., tht t.,iJ111c  ,,i t l ,c :utt1!lftl It• rn,lih i11 
hli Ul\ II hch:d1 ··). Sc ( \iu11111 11u ,·. st�,,c. 
D9 I l a. c.i·I'>. l!•tl S1>. i',•i ( l �•:l!I\ (,1>1111c 
;al,o fo1 l,iils , 01111 11c·11 1 t • l l  bih11 c lo 1c:c.1if)· 
• •  . ,·1c.:l i1 11i11:, 1 y l1c·.,, i11�. ,,11 :.' f'l'lic:11 i11u h,r 
li:11 . :,t l1.d11·.,, • • ' I JHU 111· .11 1 1,i:, 111 lu1 1111·r 
1 1 i.il,: 1 11 1(' 11.,. l 1t1q:1 :1 i .,," l�uk ,,f lhc 
I lu1 i,l.1 1\.11 , 1 (1'l �,u '.!,1 i;,:l. H , -, (I l.1 1'1;,(,) 
(···1 11i s c c11111 i� co11 1 111i1 1c.·,I Iv cl1r d'.•<t 1 i11c  
t lia1  , l:ii,ni,,g th(" p1 i, ilq�c :,g:1i11\ l  sc.: 1 1·  
i11n i111i11�1i1., 11 i, 11111 a cli,�1 . 1«·: it is nut 
IU l,e (OU!-11111 d ; ,� ;,u i 11f1·1 n u· (' t,f f�llih (t( 
th.,c the ont· ,,ho , J . , i111\ i1 i, :1tldi1 1c· tl lo 
c 1 i 111i11.d ll'111k1u i,·.,: ii 111.1y l,r c. l .1 1111c·d hy 
tl,c i11111 ,c ,·111 :1, ,,di ;,\ , lie· 1:11•h) arnl its 
('); c· 1, be 111.,,· lltol 1 , ,. 1.ou,i1k 1 nl :1 IJ1(';1 <h  
c,( <1111,· 10 1hc < ·•11 1 1  ·;; :\ 1tl  ,·. S1a1<·. 108 
So.2d jK (1 1:t. J!I ·'•l ( 1 , :cl'i,i11g �h,lt·u JHt.•p· 
erl); p1t•tt·111101·s et,111 111,·111 to j111y PH cle· 
fr11d.,111 \ f:-iil111 t.· 111 t<·,1,h· :111d .. ,,,J . 1 i 1 1  his 

J'(•S,;,c,;,,j.,11 (1f J:po,h h('),I I t·q· ... il ,I(' ('1101; 
(Ct\Jll Ji\lillhlli:>htd lic.: lhlTII f.11h11 c (If dc­
fcnd;int �0<•11 :,fur a 1 1 <·�, 10 ('' l'bi 1 1  p<•s· 
ic:��ion ("li ,ch ,,ill !-H(•1 •c11t a ll i11 k1 c·11rc) 
;a11<l 1,ls f:ail111c 1,1t tlJe lri.d 10 e»plain 
f'(•SH'S'-ic.•11 ("' liicl1 \\ di noa,). 

Grco,p_in: (,a .  c;.,.Jc :\ 1111. § § 1 �  1 1 �,. 38-
i IG (Hi:-d) ,�,n 11,;,c·, I  i\ uticl1<·r cnin1 •c1cnt 
Hor ( t111 11•1.:Jl.1l 1k h i l ll('\.._ ro1 OI :,.::1iU�I J1illl· 
iclf: l,u 1 lie 111;1v �i,c.· �11, la 1111\\\c,i n  s1.11c ,  
111c111 as he ck:, i1e·�). Sec l':11 l.\ , · .  �1a1c. 
�08 C:1. '.,C•tl. Gi· � l : �d ilfi ( 1 !1."d) (f.lil111 c  
or aft lJ\,(·d lo h i , c.· !-11411 llll\\\tilll �(:ll("lllf'lll 
1101 sul,jt·(I I t •  fc,11111tnll  e,,1 iufri,·11<t ·):  \\'it. 
liJ111s , . S1:11c !•� • ::o. :\i'I'· 3 IC,. 10; S.1-. .�,I 
i i i  (1!1�-,R) (, t11u1 111·1 1 t  1 ,y  111 11!,t·(ul1)1 lo dk<t 
thJI ddnub 111 ·s �,:11c11wu1 ,,:1s 111,1 111hkr 
(,:i,h l1dd ,n,1 , .. 1,<-· 11 1 ,· j1111a, i:il ,., ,o, ). 

//.1 w,1i i · J l;1,\;1i1 I{<'\ I :n,s �:!:':!� ) � ( l !l'.,.'t) 
("hut in ca�c :1 1 1�· \1 1<  h pn�o11 1wgk<ts or 
clt·rli1u: s 10 rdkr l1i111'-t'lf :u a wilu('!>\ 110 
iuk1t'll(C �J.:'11 l,e dr:,\\ 11 p1 cju,lad:il 10 
,ucl1 :u,11,c·cl I•) 1 c :1,(111 c1f '-11< h  11q�l('fl or 
1d11�:d. 11vr !.l1.1II :111,· :iq:1111u· 111 be J•<'r-
111i11c·d rc·1uliuJ.; lo injure lhc ddc11�c o( 
i11d1 ac c11scd pc·1 �c,11 <•u ann1111t nf s11c h 
failure 10 ollc1 hi111�rlf as :i \\ it 11<'!-s") . 

/J,,l,o: l , l;d1(, ( .ode -� '"'· § 19 )\103 (l!llfl) 
(�i 111iJ.1 f 10 :\ I it . JH/•1 .J). 

//li11t1i1: I l l .  :\un S1:i1. r iA. § i '.l l  (�111l1h­
J l111<l, 1 �3'•) ("lois 11q;ln1 tu 1n1ily ,ktll 
llttl (1<..·a1e dn)· 1•1t·<r.t1 1hpl i(ua :q.;aiu...r ldm. 
IJOC sh:l)l the ttllll l J't'l lllit :1uy u•fct('IH C 
or «ll111Jlf'111 In l,f 111:iclc H) (1T upo11  s11d1 
nq:k<.1"'): i<l. �H2 ( l , r  ilo(· 1 1 :  si,,.il:1 1) .  S,·c 
l't<11•k V. (;l(·lu-11, �:,'..! Ill .  !18'..!. lt--G N.E. 
162 ' ' " 3:\) (dc-k1 1 ,l;1111 "'110 bils 10 tc: 5tify 
is c1 :d tu an i 11su 11uiu11 ll1a1 su<11 bih11  c 

<1r.1tcs ,i..> p1 c�11111pli.,n -'t:iin;1,l liim). Src 
;ilc.o l)<· c k ,  l'rnpn�t·J ltd111 111'- i n  l ll i nc.1i$ 
C :1 i111ina l  I ;aw ;)IHI r1t,ccd111C'. I:! j . C1i111. 
L. 8.: C. 3�'i ( 1!1'.?I)  (""thc,c i, 110 s<>un,I 
1 r:1s<•U "'lay his fail111e 10 cln,,· 11,c ch;a1ge 
should ue.11 b(' 1ht iulijcCI o{ c,1111111r11l l,y 
1t,c ptoH·«.utClr"). 

) ,.,1;,.,.,. : J 1 1 , I .  .<\n11. Sr:11 §!' 1r,,,, 1 1 !1;.r;) 
("Hur if 111(' tlrk111l.1 111 ch> 1 1<,1t 1n1il� . J ii1 
f.1il11 1 r 11, do $0 sf1JJI IHI( lw f (lllllllC'IIH'il 
11)'(111 <•r 11.: lr1 1 <"cl lo iu Ilic :..1 h"''H nt c1( 
c lie c:1 1 1�t'. 1u11 comm<'nlc\l "\'"11, 1rl<'1 1r,t 
to, <•r i11  any 1u:u111rr «u"i, ("1 l·cl by I l,c 
juq 1 1 vi11J� 1hc sa111r:  and ii sl,:ill lw: 11,c: 
d1 t l)0  (•f 11.e tt,111  l ,  in Sil( h ( :,a,('. i11 ill 
d1aq�<·. 10 i11,1tun the jul\' :is tu 1hC'i1 
tllll)' 11 11,l,·1 1 111· 11 1 1 1 \ i,iilll\ •• r 1 111!> s1·ui .. n'0

}
. 

/011 ·0· 1 1 1 "" :1 1.aht JtH�. 1.. lt,H. t i  h . .11l 
c,1ilidrly fo1 hiddr11 (Orn11ic·111 , and C\<·n dt· 
< lau·d tl1.1l 1hc acc11st'd's t1n: 1iou 11ot 10 
1c·\lir)' .. "li:.11 hc•l h:J\e an�· ,,r,.�ht Jj!Jiust 
l1i11 1 011 ll ial." ·r1tis JHO\ i!oi(•II \, ;u SI I llf k 
<,ut hy ltH,: a I :iws 1 !•?�1. c. 2r,�l. Bdott' this 
1 i111r. 1h� Sup1c111c l'ou11  11:.d hdtl 111.11 1hc 
l'i i' ilq:(" \LIS l•l') (IIHI kg1\l;t1 1\l' 1 , 11 1 1 11,I ('\ C l l  
t li1.111i�h ,wt rnf11lio11rd i u  th<' �l�le < :011· 
stitu1i,,11 (in: f..':!:,:? s11Jna, IHil(' I). Jo,,·.;a 
Cude :\1111 .  §i� l . 12  ( 19,ll) lllM 1r.1ds ,irn1olr: 
" l ldtud:11,1s in all ni111i1�:tl p1olC'nhugs 
sh:111 l,c <<1111p<·tcnt " i 1 11r<r..t<'5 in 1hdr o\\·n 
l,d 1,1 1f, IHII c:i11nu 1  hr: c1lled a, h i l nc�sc, 
by the.· s1a1r." 'J liis Sl31\llC li;1s t,rc:n «Ht· 
s1111cd to :,11,H,' hoth cc111 1mc111 liy lht p1uic· 
<.u l ing a1101ncy a11cl inlc1ru(c: S1.11c , .• 
J"cq;u�un, �'.!G Jo1<a 3GI,  ��3 N I\'. 9 1 7  ( l !lJIJ) 
(co11<1i 1 11tio11ali1y »phcl<I); Staie v. Grall, 
:!28 lt•"J 1 5'1. 290 N.W. 97 ( 1 !'111). 

J.:,11,.,111· K:r11 C:cn. St�l. Ann. �f>'.? 1 -t�() 
( l �•t�•) c·1 1ic 1w�lr(t or 1 <·f,u,1I ,1( th( p<·1 s1•11 
on 1 1 i.,I tt, 1,·�1ify 5li;1II 111,l • �•i�c 
any p1<·Hrn1p1inn n( huih, 11or sh:.11 111( 
c i 1 (11 1us1:in(c! lh:tt {,1uh p<·1�Pn] 
f.1 ilnl (1( 1cfusc,t to lC'�lifr he (itlifr (0111 · 
111tlll('d 11pon or 1dc11rd 10 h)' 3ny ;a1to111('y 
1 11usrc111 i11g 1hc c;,se, 1101 !.h:111 lfu· s:1111r 
t,e con!}itlC'•<'tl 1,y tlic <011 1 1  (11 ju,y t.cfurc 
"" 111..HH lfic� 1 1 l.d 1;,\.C's pl.ice'·). llh1i11;;ni)h 
(u111u1t· 111 on b i l 111c c,f cu,lcf,·n,b111 10 1('�· 
tify: Stair v . .4.,1,lini;wn. l:, H Kan. 2;G, 117 
l' .�d �(i7 ( l 'l·I I) .  

J,:, · 1 1111,k_r: i;y. Rev. Stat. § 1 :,�,.090 ( 1 9:o!I) 
(!>imibr to I l l . .  su/•111). Srt: J l id,s v. Corn· 
IIIOllhf',dlh, 3 1 1  Ky. i!I�. �21 � ,,· .�., !)If. 
( l  'J 1 �l) ( 1  r111:1 1l uf c1,1tuuo11wc:1 I I  h ·s :Jt1c11 11r y 
that 1he <lclnul;11,t did not t:al..� 1hc s 1a11tl 
l,ci,I prejudicial); llr,Jky v. C :0111mo!l· 
,,(·ahh.  2GI S \\'.'.!d 6·12 ('-!·· 19:,3) (indi,cct 
('{IJIIJIH"lll (1( ((Ul11111111\\('J)lh 's Jl(11111ry OIi 
f: i ih11� h( dC'fr11d:i.11I lo lt'Slif)' lid.J p1 C·j11tfi. 
ti.ii): /\c..l)111s ,,, Co111111,,n\n·.1 hli. :!<;1 S.\\' �ti 
'.!�3 (Ky. 1!1'.1) (prosc(111111 ·s :11i;1111,c111 1 0  
jnry.  s11scq,1iltlc o r  1 ltc illfncmc tli,1 the 
ddt'11cla11t bilccl 10 1cstily. hchl prcjntlicial). 

[_.,.,;,;aun: I.a. llcv. Stal. Aun. § l�:4fil 
( l �f', 1 )  ("111 1hc ui.il of ..tll indlc1u1<:11U, com· 
pbi11ts .a1hl nll,cr , .. ·,c ccdings ab3lu�1 t•<r · 
,01u d1 j 11:;cd "itl.J :u1umiHiuu t.,( c1i111c1 

1�!) 



dov;.il, !i9 N.l\f, R�. !?i!> r :!d f.:', O (I�•'•'.•) (1ulc: 
doc! not d(,btc cn 11,t i (ul it)11:il 1o 1 i\'il<'g,:) 

;,:n,• ro,J.: N.Y. Cc.,dc C1 i 111 . l 'll'C. r:•)3 
('-i111il.1r to rc,I.. 511/•10). S<.:t: l',·f·, plc ,·. 
J. ca1·i11, �(II N.\'. I I� .  !12 N.1' .. '.!d !l i:, ( l (l :,O) 
(cr,1n111c11t in !-0111m.:11ion lo tlic ju • !  :lS ll> 
drfcuclaut's bihnc to l<:!lt 1fy hdd l'J 1 n1 ): 
l'roplc , .. lkt,· 11, i ,  :1111 � Y. PO, IOti :-.:.r '.!cl 
,'0 ( J !'I:,�) (1111 1 1.ln ; cli,1 1 i t 1  ;1t 1n1 1H·� ·!'> 1 d n · 
, 1 1, ,. 1 1 1 du· f.1 i l,u,· ••f 11,,. d1 I, 11 l.11 11 tu 
11·,til )' ln l,I 1 · 1 1 , ,q; l 'r ,,1 ,1,. r;.,.,  . . . . . ' .'�· '• 
:\ pp. 1 )1\'. I I C,�,. 1 10 �.J 'a I �\...,:! ( I �,:,:,) 
(lllt.'111.; tdt'IC'IHt.' Co [ . t t l  I I .al 1 t l l,tit1 ll''(.li• 
IIICJII\' \\;JS 111\(()H(l;HJ i , t c t )  ltd.I Cl l f • l  \•. h1·1r. 
,,11h·'.ldc11,l:1ut<,. ,,11ild 11 .1\ �· , c,n1 1 .i.lic. 1 1·d i1·>: 
l't't:J1k \', 1'l .1111H,III'. !I ·\J•jt I lj\·. :!d ·, t-.fl, 
193 � ,  S.:!d �10 \l �•."i !IJ (to111 1 1u:111 <oa• l.1il111c 
(,( 1kr«: n\<,; tn ('1 1Ull ,h.l1t l C\ i\lt·11et' ( , (  �I.lit.' S 
,dClll'S� held {'JIPI hhnl Sllfh (t1 1111;1.tic.li1\JI 
\q111Jd ll;n·c li:,d {() (()IIIC fHtlll ddc:1 1d:,111: 
(Pl, :, 1ir,n ;i1fu11Hd. hohC\fr, 1,cu,u<-c e1u,r  

ic•cl 1 ,y jllclgc· s , h:1 1;:r). 
I , \'i">":1 los lo :u,wud � 'l'l3, 111,1.lr in I �,:•,; 

:i nd in J�J'.lf». ,,n,. 1 11t.t\.1ili11��. �(' t' H c· 1 ,011 
(,{ 1l ac Joi111 l .n:,,l.ll t\ C C :,o 111u, i1 1c c· 011 1hc 
C<,n 1d iu:11ic111 c,I ( . i , t l  ,111d ( :1 iu, i11�1 l ) ' 1 :11 c u e· 
Ac1s. I'· 1 1  ( 1 �1::(,l: �l'"' Y11 1k <.'r11umi<-.. i,,11 
(tll I lic :\d 1nini,t1;11i .. n ,,r Ju,t i c ,·. �( 1 1 1 11(1 
�111,,,k 11 1('Ul:d ll•·1·"' ( (I q�. I )11( l�l 'l(j, :\i> 
8CI). p. I',. 

t,·o,ll, Ct1,o,'i,u1: � C. t :tn. S1:1 l  ( ,  '.ii 
pu·,�) '\i11Hl:t1 1(1 I (·d., 1 1 1/nn) �,·l' \1;11(' 
,. lhHl1:1nan, !:10 :..: C. it1!1. f, S l .�d �,:! I 
(1910) (c:...«:q,ts r1v1n fn1111<:1 t•pinion (• I 
sup1cmc cou,t l, � � .. tidrc,r hrld l<• ;1 111r,11 11t 
10 �11d 1 c,,u11111·111): 5i:11r. ,·. l\\•, c·udcr, :!'i: , 
:S C:. G8:I. r,:, S E �d 3'.!J ( I '.!', I }  t,1:11" IC [01 
bids (fJIIIIIICUl Oil :u ( U!,,(',l°S f:ti l t 1 1t  th IC''lih. 
c,l'n l ,y  J1is 0\\11 c,,11,,.,d,: !--1:11<: , .  \\' . . J I ,.: , .  
�',I N .C. ·16',, I : �  s E.:!<l 61 ( l '.1<',(1) {tuHllol(lll 
1,) proH'ClllfJI t l , ., t tt•> (111c h:.,I cu1111a,ll, 1, ii 
IC!-li1110H)' of }l:IIC'·s (liid ,,io1('�� hdd ll<Jl 
to be imp111p(r u,11111u·1.t c,11 cl, lcn1,.l.1nh· 
f�ihirc 10 take ,rand). 

,,·o r th fJrJ kolll: :":.IL Rtv. (\·,de: �:?�) ;:?J 1 1  
(1 9·13) (similar Iv J.: :,11., l"/""). 

01,ia: ()hio (: .. 11,t. a l l . I , § 10 (":So 1 • c · 1 ·  
�,•n �h:dl he lt•mpdkd. in .111) ni11111ul 
t :isc. 1,, hr a h i t11<:�.\ :1�:,i11�t lii111<,.<·lf; hut 
I . is f:.il111 c  to lf.·!olif! 111::, } 1,c u,11q«fl'1ril by 
the ccu , 1 1  :.nd ju•) and 111:,y 1,t· m�Hk the 
suhjc·cr ,,f c..01n11H.'11l by <nn:,�d") . c;f'C' l':n· 
(Cl�OI\ \', St:1 1(', I'.!'.! ( )hio �I .  !IC., I i i  :,..: .r .  
2G ( l !nO) (dt· ln1d:11 1 1 's \ \ llu11t :11 r l ( \ ( illlPll}. 
l,do1c tlH' i-:1:11111 ju 1y  ,, .t._ iu1 1 1,ducc.: d 1,y 
1hc p1 0�<:tu cio11 at the l 1 1.1l; c,,uu11t·nc l1y 
c11c p1 0!.ccu1io11 co 1 , cn11ing cldcncl:,u1 ·s I.ii i· 
\ l lC to 1c�1ify JI thC" t 1 i:1l hdd l'll(JI �ill((, 
Ii}' intiodu<1i1111 nl ltis lh0111  r \ i,k1 1(l", lie 
l,;1.t in cfklt 1c: ... 1 ific· ,I 1,d",e 1hc 1w 1 1 1  ju , � ) :  
S1:.1c '"·· l "ail,.s. I�,:! N E.�,1 J :, 1  (<>liio ( 1 
App. l fl'.,7) («nu11H·nt l,y cn,u,�d on de· 
knd;111t'!. bihuc 10 tC'stify :i11d i 11h: r<:n<c 1,y 
j111y 1herd"''n l,rl,l l '"'J><'T) . 

()�/olt<>11111: ()I.la $1.11 .  Allll. 1 i 1  �:!. §'iOl 
(193i) (,i,nilar 10 I l l , 11,J·•�. but ,,i1h ;ocl<li· 
t io11:il cbusc: "if <c11 11nH·nt<·d 11p,,11 ?>y 

· :ouustl it shall he &• 011llJ f01 a """' t, ial"). 

S�·c: \'("':q:,<'I V. �1.1cc. I� (H 1;1. Cl i1t1 . :', 1 7 .  :!18 
J'uc . (,(i�, ( I !J::!•) q.i o,, <11hH ·� <t1 11111H 11 t t·x. 
cu:-•: d l,c, .111�C' �uhp·< t  <q•n,t'd I,, :it• 1 1 -.nl's 
c,,i111\cJ): ·1 cq:11<· , . �I.ti(.', !,� ( l l  1.1. C:,i1 11 
�:Hl. !,� I' :!d !ii (Hl :l\) (,:r1 1H'); S> .. ·1,l1c1cl v. 
$1 .,tc ,7 Ul.la. C:1i,11. 1:11 . 1:1i1 I' �cl 1;0:, 
( l !H:rt (n.11,hcq; H111111H·111 (,( <t11111t� :1tlul · 
1wy in :1 1 ��11111n 1� 10 j 1 1 1y  ,,11 l: i ilu 1 t' (If 11� 
fc11ol.1n( IO I• <-111\' 11, 1,1 In ,, .1 1 1 .1 111 ;'\ IH'\t' 
1 1 1.d 1. H .. , 1  , ' ,1 .: . <·. � t i  < l l  l.1 < 1i111 :;:,. 1 :,ti 
I' :',I ·\::1 i l 't l .,) ( \\ I •) o l 1 , l1 1  t 1 1 ,, d, I, '"' 1 1 1 1  
cl, 1 1\ 1 lu· <· 1 1, l, 11• ,· h1 1 ("; ·· l 1dd Jf..\ ('J ',.Jl,lr 
<: 1 1 \;I ) :  ( l., d, , .  51.1 1c !II (..11.1:t t 1 11n.  :.'ICI. 
::? 1 :-i  1 · ��,1 1 1 0  n•r,t,) (,1:11<·1 11t· 11t 1h:11 ilit· ,., j . 
,k1H< '  (111 du· ... i:11c h;,� 1 1 1 1t 1 1 1u1:i c l i,1c1I  l,d,I 
.,.,, (,) \ i1 1b1,· ) 1 .11 1 1 1, ·,: I .l\ 101 \' . '.)1 .1 1,·. �>ii 
01.1:i. C1i 1 1 1 .  I;---�. :!·, 1 l' .:.',I ·,:::J ( I!•'>�) ( ' I It(' 
('\ idnH<' l'' lhl' !,t.,lr " IIPI ( 1111 1 1 ;11li, 1n1 ·· 
uphd,I; l 1f1h c'\ < 1 .  p1.1< l iH' 11r i11H•l.i11g 1 ... 1 1  
dc·iliu(.' ;,<,n 1 i,,us t1i,:,p11111,cd.>: l l :1 1 1.\ , .  
�1:,1c. �: '.l l'.:!d ·°'SIJ (Ol.l,1 C1i1 1 1 .  : \ I')'· l�J.' , J\ 
,�1;1 1<·11w 11( "•h (( 1111.tul l,1ing� 1 ,ci d, fc11"· · 
clc o(' !'> 11111 :1111,,11nt It, iPlll111, ul .,,, . . . .  d,·I, ,ul · 
:1111 ·� f.1 ilu 1 c· to It , t i f ,  ): f l1 111H·, \ .\t.1 11 '. 'l lh 
I' :!d :r .�, 1 < • l  l.1 ( 11111 1�1·.c i ,  ·, , ,, 11 1 111c1tl (•II 
:1l1!><'11c�· ••I c , i1k111t· "••11 the ,o 1 l 1t· r �,de: · 
)wl<I i,,,1 (11 , i1•l.11t· 1 ulc .,,:. 1 i 1 ,  .. , ,,qn11wnl 
hll dd, 1 1 ,l:11 11 '� r :ul1 11(' 1(1 1 c, 1 1hl  

< J , ,  ,.,.,, · < 1, ,. H e · ,  �1.11 � I 'P l · � 10  ( 1c1·,:,) 
(,111 11),1 lo J n l., \1,/ ·,1) 

/',·11nq !; ,, . ,u, I'.; <...t;tl. \ 11 11. I l l  1!1. � ,•· n 
(l!Ufl) (" u,11 n1:1, 1 l lf' 1irg)nt eo1 1d, . . . ;1 ,.( 
any dd,·nd.,,11 . :,, t u.div 111 •PII I t  i.11 i 1 1  a. 
r 1 i11unal (oll l l .  to ,di, r hi1 11�clf :,._ a ,\ i l11<· ,s 
l,c I I (  a u ,, �'i , 1,· 1 : i 1 1. :� ; 1 1 1) 1•l ('',.llllll•IIC •l1 
:,g:1i11...a J,.11,. , ,r l ,c· :1 ,hf' 1 q·(r I I  h 1 1c , I  "' l,)· 
co111t 1. ,1 <rn111<d du, iri,: 1 1,c 1 1 .:ll 'l. Sec 
( ,,1u1111,n1, , � i l 1h ,. , .. 11 i 11 . I I '> l':1. �,q,n. 
:.' l :'l, 1 ;;> :\11. ·1'..!�' \ 1�1 1 1 )  (ui:il jndc,··s ((,111· 
111,·111 1 l 1 . 1 l <ldc·u,la11 1 �  h•·• •: ""' <:, 11«. ,I 1 1 1•c•11 
to l('"-lif\', hdd 0(11 ";11 h c 1�,c"): C .. 1111111111° 
H(·:d1h \ l�:lldlll:JII, 1;r I';, S1 q•n. �� 1 ; ,  1 1 ,; 
/\ .:•.i 3 1 G  (I!,., .. ,) (\\lin e  de f• 11d,1 1u ·s f0111t:-d 
11ndc1lc,t,I, 10 r· ... J ·lain \\l ir de f, ·1 ,d.1ut ditl 
Un( (ptif\', Jie \\,)i\C•d lhC loc-11t·f11 c.,£ t l 1C <,. l .l l ·  
ul(' a11cl � .... t;, 1 1 t • l  , 1 1 1 i 1 l td  to an i 11 ... 1 1 ,Htic,u 
(It( IC'I I II), ( ol)Jlllolt\\( ,dtft \. ·1 , ,\\ l1( r ,  J!IO 
I'., Sul'n. o:\. F,� ·\ '2d �ii/ i 1 !1 ·,!t) (i11dh" s 
cl1.11gc 11..,t j i ,q (11td1I 1'1 :,H inf,: ,cnC<' (1 .. 111 
flt'k11d:ll1l ·� ( )�1 i ol� 11( }'I j \ ik�t� clu 1 1 1 1�  <( IIC$· 
1i"ni11g l•)' 1,11li(C h< Id 10 l,r. , ic.Jation o( 
, , ,11._t i 1 11 1  io1 , .1 I l'' i, alq.�,·). 

/' 1u l /,, l( i , r o:  I' H. c .. w ,  � I t  ,r .  � I I  
("tl1c l.1ilu 1r  or (lie· :11,11<,.nl ( t i  t c l 1 l )' 111. ,r 
l,c n<'ilhcr 1akn1 i111,, < t+11,.,.t.-1;1ti1,11 n,,, 
com11w111td 111 °011 :s�:,iu�l hi 1u"). S<.'c f'n•J.fc 
V. J ) i:\1 , (1!J }' Jt. �,";i (11 1u1,k1 ; ('11(•1. l1dd 
(111(·11 1 ir i,, ... 11 uc ti,11,�l 

I\JH,ac J\lur,d· H. 1. c,·11. I ;)hi •\ult 
� 1:? 1 1- !, <nl:th) c,i,11il.,1 1n 1\1 , .  }11/11d). 

S,lulli Cr11Plioa: S.C < .111k §�G 1 0:', { 1 �1'.,?) 
(t.11(.'lt..'1} :.IIPh S  :1(( 11\t'" 10 l(·�liry ··jf he: de 
si 1('S .. ). J1 1dici;tl tk(iSi('II\ h :,,r, 110\\('V(' J, 
p1  nh i l1l1nl C(>11111 1ft1( :t1ul j nf <.'1,·11rr.: Sc:1 1  C'! 
\', 1 1,,,,;,1el. ,,. S C. 1n,. I I S r. 1!--1  ( I B'•'.!j; 
�l:dC v. ) II 2:!7 �.C:. 138, b7 S �. 2,1 '.:H7 

4:S� 

(l!V, t,): �LIie" �· . 1\. lk11, :.::n S ,:. I ( I ,  !Jtt s.1,:. 
Zit R26 ( 1' 1,-,: ). 

St:,1c \'. H1 i 1 1 , �'.l;"", S.\.. �,,r.. I l l � F '211 r,e,!) 
(lftf,!l) (1uu 11k1 : r <·m;i1 l � 111a,k l,v t 1 i:l l  
judgt', in I uli11� 011 :,d,ni.,.,il,ility 11( ·, c.:11:,in 
C'\i,k 111 C. (1) , t1r dlnl 1h:1 l 1kku,l.111t <0111,l 
talc t J 1(: �l:\11cl :lllfl frqifr hd.J IC\('1Sil,lc 
Cl 11)1 ). 

Sc,,,,1, /J.,J..,·:r1 :  S I>. c ... 1,, � � I  :;1)'11 (1!)'.t�1) 
(<,.i u,il.1 1 111 I nl.. t11/•1,,) ·\ 11 t·,11 IH 1 ,1,1fult'" 
ti. , , I  .d),H\4 ,I •••1 1111 1, 111 · � 1, I ., h ,  p,:�, . •.. 
!13. Hui .din <'•��lit ,c .11 ... 11 " ·•" lidd i n · 
,·; ,lid: �1:1IC \', \ft.Jfr. td � I) 1;r<, ::1,1, N .\V. 
I I C, (I 'lJf;) 

'J (IJ11<•11 <: Tn1n. c ... )c \1111. § IU :!·JO'.\ 
( I � 1: , ',) (�i111 d . . i  lo I c d . "' /•1.1\ . 

'/'1' \ u \ ·  J t' \. C\1tJ1• ( 1 1 1 1 1 .  J•,_.c .\un. :'I l l .  
7 1 0  t H H I )  ('1' 111 the f:11111, c . .  1 .1 1 ,� 1lt·k11d· 
ant i.., �o lc\ ld\  !-'1,.11 ""' l,r t.1lc·11 ;H a 
ci1 t  11111"1:l11\·c aJ'.ai,,,, hi 1 1 1 ,  111 1 1  �lull 11,c 
-53111( l1e :ill11,lnl IO .. , ( t>IIHIIC'll l t'd (II\ h)' 
(<H1n,d in tl,c < :1 1 1,<'· } '•T ( h:11u l,k"� , .. 
S1;11r, l ·l'i I 4.·..:. ( r im �\�� ·t. 1 ·�0 � \\ .. '...'d !l:!7 
( l � l 1 1 )  (H•lllllWIII J ,y  , . ,  .. , c , 111i,,11 1 li;,1 I l ic 
(.'\ itl,·11c r ,, :1, uodl·n11 ,I .  IH 1, 1 1·1 1 1 ,1 \\ lu· 1  c 
(,n)r dd,·11 ,l.1nl 4.,1111.I h,H(' ,I, nit,I i c\:  
CPIIIJ•h•fl ' · .... ,:ill', 1 18 I (' \. . ( 1 i 1 1 1  . .',�. pq 
S.\\" .2d r;·:o 1 1!1 1 ·,) ,�1:,1111(' ., ... ( nc,I f.1 1 J .i , I  
Ilic I l'\11 l In IIICIII I I 1 11 , i ,  (.-11,l.1111 ', l.1ilu I(: 11 1  
tt· �l i l �·. h11l 111nl 1 1l,,g i i\  l , 1  n,� 11u,,1 1 11<'d 
:as;:iiuq hirn ,: l :,nl lu1 d \' �1 . , 1 .-. 1 ·,t; ·1 · .... x. 
C1 i m I 1,. ?'.l�t '.\ \\'.�1,I :,, , 1  r 1c 1 , I )  ii1111, 1n1><·r 
(OJIIIIH'III (.IIH\111 1,c:- ' " "  d I,, iu-.1111< 1i1 1u): 
J\:a1 1 t·1 a , .. .  C:.1.11('. i.;·, l e. "  (1 1111 :,·,·�. :io; 
S.\\','.:d !I I' ()�r,;) (;11� 11 1 111 ul ,,{ �1 .11 �·s 
ft1\111't.'I. 1 1,·l,I 1 1 1  .11uo11111 '" :.11 :dl1 1,i1,u :1\ 
to (h(' (.1ilt1 1r  c,r ,It 1, 11,l.1 1 11 lo l (q ih ,; 
J )c,<-on L <;.1:1 1,·. J .-, ( '1 i 1n , :;:•,) 
s.,,·.:it1 ,� :o t l � l .,!i) (ful : '.n,:  �1.l l l 111n1t i 1 1  
a q.:.1111,c·n, c i r  !''""' l u1t •1 , lu Id t • 1• 1 i , .d,·111 , , I  
(OOlllH'lll ,,,,1•11 J:.i)111 f; l • f  d1' I( 1 1 , l :1111 I t >  I(' '-· 
tih): ]Pln1"'" \· . .  <;1a1c, . .  I C'� .  <'.ri,n. 
3�� .S\\' .::, I  ; . 10 (I �···�·· (1111, .. C'(q ( , • 1\  (OHi · 
n11: 1 , 1  on ah(,r1icr (I( <·,idnHc: 1,1 , , , i11g 11 Ja1 
df'ft'llcl:illl °

S 1,11\q'\<,.itlfl f1[ li,·1 1 1 1 1( \\ ;I\ (or 
Olfi<·r 11,an �.de lad,I ll11l t,\ , ic,l:tlC I ulc 
�g:till�t ((•lllllll"H( (Ill dt l(·o,J;.111 ·, <,.il('lh (' :ll 
I ri:il). 

/11,1/,: l ' 1: oh c·, ,cl ,· ' " "· �;; I I :, ( l 'J:, :1) 
(,iru il:11 to .\ ,  i, . .  u,J11 ,,). 

1·,. , ,,,,,,ll: \' 1 .  S1;,1 . 1 i 1 .  1 , .  �,;,;111 (1(1', 'l) 
("'l l1C" £:ij)ul(' ,,( �11<)1 pc 1!<><•11 In 11'!-lif) ,hal l  
11(11 l,c ;:. m.,1 t1·r < • (  tc•1 ,u 11, 1 1 t  t<• tlic jury 
J.)' ,..i ,IH·r 11,,. c , , 1 1 1 1  , , ,  th,· p11 ,•, c t utu1 a1t<l 
!-11 .1 )1 llul f,r • 1 111,111,·1, ,I t,y ti,(• jt1 I r  ;t\ C--\ l• 
clc ·n<c .ig:1iu,1 hi,u"). I hi� !<>l: 11 1 1tf, ti.:1c1c·tl 
in ) �1: ,;. <h:11q:c·.J 1 l 1r Lt\,· i 1 1  \·('111111111, ,,hich 
h:,d. hy judi<i;il in14..·1 1 •1 r1:11 i,,11. all(•h<·d �11 <h 
C<)t111nn11 ;i.11 , I  i 11k1 r-11,r. Sr<"' S1:11c , • .  l\al-cr, 
I I!, \'1 . !q, :, :i /\. �'.) .''3 (1!>1;); S1a1e v, 
J ",inc. I i i  \ 1 . 'l�u. !)I .\ :l,1 ,;;� (l'J,., :!). 

1·i ,,;i11i,,: ,·.,. C'1nlr  :\ nu. § I ' )  :!:U� ( l�rtO) 
(!itnibr I'> :\ l:1., .,1111,0 ). St'C l· lli1,11 "· Corn· 
111on,,<·:• l 1h.  l;'.! \.

J f, �I�,. I � F, '.!(! :!/3 (1!13�)) 
(i11 111J(•jll'I (1,ll)l)l(III l ('tJlli 1 t·s l l ' \ C ' 1 �:1l; li:,1n1• 
Jc�i ('.1101 d (lc l 1 i11(' i11,1p1.Ji1 .1 l1k f+('Clll"C 
((l1n111r1tt ,l1·p1 1, c,l :ice , .... ,..i of J:.i, 1 1 i.1l): 

!,i l' . . :!,l f, '.O!i, (l'J!",1 ) (•n111 .. lc· 1; <<H•••H<'Ht ol 
c1,1u11u�n,,· ('.1\th·s :1-1tc-•1n1.· ,· hc· hl c:11("1r. an .. t 
p1cj11diri;ll ,nor hc(: 111,c tt,c,c �,as sut,. 
�l;111ti;tl cuullicc iu c,;,kt't.C :u lo ckfcn,t 
.1111 ·1 � 11ih). 

J 'i 1 g i11 Jtln11,/$: \'.I. ('.t.1dc Ann . 1 i 1 .  �,. 
§1-51 (19.-,i) (aclt'pli111: ('11do1111 ll11lc of 

'l�,idcncc 23{4), qu<Hl·d Ju/"••: 1 l ic ,c, i �n, 
i1ulic11c lha1 tli,·i r l ;ul111c- 10 :i,lnp l  :1h,, 
Httlr. :\<l \\(1111.I p,·1 mi1 J.01h t t ollllllf"IH II\ 
11,r j111'1:r .1 11d uil1·1 1·11c ,·). 

1 1 'od1111�;lpn; \\'a,h .  H<·,· t ·.,,d,· § 10 '.,:! (l ht 
( ) !1',t;) ("it sl,al( h( lh( d11()' c,f lhC (Pllll 
10 in�f111('( l hc j111y 1h .11 IHI i11k1('11(C ,,t 
g111h �h:dl :t1iH· :1g:t in�t 1hr :1<t 11,.,·.) if t l1t 
:H1·u,(·tl �h.111 f:\il 01 1d11,r 10 1t·q1lr :1� ;1 
hit 1 1c!-S in hi� 01' her QhH l u  J,.111 ·; R 11k 111 
l'r:1c1icc J::? (l! l l�) :1luo>::ttC'd tl1c 111:ind:tlon 
3"PC<I of 1hi:1 pHn i,ion Hl 1h;lC 1hc l1i:d 
<f)111l ts 11t1 lu11grr IC"') 11i 1r,I  10 f:iq: th,· 
l11',.(IIHli 1 1n. hut (Olllllltlll "> ftlllU\cl i!- Slil l  
i111p1opr1). 

1 1·,· tl 1·,,�ioi11: \\'. \',, . {'11.lt· .'\ 1 1 1 1  ��,i�l 
(I �1-,.-,\ (,i III il::n 1r1 I I I  . ,11;/•· n .J. 

t 1·,,.,,n1i11: \\' i, �LIi. \ 1111 §'\��,., J' (l�l',f{, 
c,imil.ir 10 r ,·,I., ·'"/"a). 

I t  .\omin.�: \\' )o, Comp St.lt : \un. § 7 
2 1 1  (1!1',i) (,i,.,ilar to Ill., .<11/••e1). 

F,c.1 .-.,u; MilJ111:\11 , .. · 1 1u l<' 1 ,  l',·,1l.e Add 
·.:i< �'.!2 f I SOJ) ( l· llr11ho1u11f:h. I..(· f .. 101<1 

1 1,c j111 y "'1 11:1 1 ii the ,,·itnr�t. rlh1<-c: 10 :n :, i l  
111111.0:("lf o r  t h:,l p101r.c1i,)Jl h h i • h  t h(' )a·h· 
1;:I\(' Jii111, he ,. JS 111,t 1 11(·1 d,r 2t :\II ,lis 

J< r v. Ct•111mt11nH,'Jlth, J�t:! ,· a. 1 7 1 .  c;: • 

< 11·di 1 c1 1'' ): 1.1<,)tl \'. P;1\,ini,:laa11 1 ,  16 \'c� 
J , .  :,<l, r, 1 ( I Sll�J (U,1011, I . .C.: "J P"'"" 
,11(111gl�· :1��.,iuq 1 11'!' (lu,t 1 i 1 1e 1h:it Rohc1 1 
l':""i11��l1:1111. h.a, i11� 1h: 111111 rnl 10 !.O m11t fi 
1,( d1t· IHII �t\ H'fli diH,l\('1)' nf (;.1rr1 ,d,id1 
l ia,c :. 1r11drnq' 10 �lien hi111 c1 i rni11.1lh . 
i� Pn 1h;:i1 ;1cco1111r lQ he «'11sidr1cd J\ J•i 
1 1 1 i 1 1 i1 1h 111«: allq�:,1in11t. t1( 1l1c bill .. ): rt. , . 
11·;1 1><,11. :! s,,,L IH (ISJ;)  (llaiky. J :  " 1 1 ,· 
111 :1,· df."iuur 10 the '\"C'!.liC11 1 .  for he is not 
l uu;1 1 1l IO c1 iminatc 1i11udr: .I.IHI ir lie l <' · 
fusr. chis is 11,,1 wi1l1<•uc i1s r0C'( l on lit(' 
j 1 11y It wo11IJ pc1haps 1,c i:oini: 
100 f.ir 10 1:ty that you may di .. c1cdit l1i111 
i( he l('ru,c to :HIS\\ C I :  i t  it. fnr Ilic ju 1y  1 1 1 

d 1 a w  '"h3l  inffJCIICC'S thr-y 111:l) 
.. ; J loh<,) d .  

J.: ·· 1 f  )'<.111 p1opo� a cl'1c�1io11 c o  a ,,ituc,, 
.1nd lie tl(<li11c, to answC'r it. 11;, 11ot :\n,,,·r1 
ing r�n h;l.\'e no ctkct ,,·ith l h( j1 1 1  y"); Hc.,,c 
v, Jll:1�nnc,1c, ll)', & Mo. ,i;, ( I H�f.) (.'\ l,J,.,11 , 
C J .: -·1 hc1 c '-' lS au (1HI 11( 11tc }'•t•tr(li1111 
o( a "i1 IIC!.l iC a dcn1t111 n le> 1 I,«: 'I'''"'' iu11 
wCI( to lie ulcn as =-n a d1ni��iou o( the· 
ran inquirc,1 into'); BO) le "· \\'i�('IIIJII. 1 1 1  
Ex. C.-17, 6 5 1  ( 1 85(>) (l'a,�c. D.: "The J" "' 
1t·c1ion i;i,rn t,y the s1a1u1c  w<1uld he <•r 
IHJ a\';i il, i[ the 1dus:tl lo :a1u\\·(1 w:., (on 
S l l \1fd into (\'iJC'tl<.'t" or J;Uill; il is i111po._ 
iil,le, h<Jwcv(r, 10 p rcvrnt the j111y d 1 a ,, i111: 
1hdr own nn1dusloru 

.. : AltJc1son, n.: ··1 1  
H'('111s 1 0  inc lhlt .a party not d<:n) in� J 
r::ict \1)1it_l1 it is in Jiis pt1\\(I to tJcny gi\t'\ 
a (<,101 111 tl,r otl1rr c,idco<f' :ig., in�t 1,irn'"): 
11,11 1lc11 ,. _ Lc,.i 2 C.11. (•u) 2·19, 2<;) 
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!;'..!:?'i2 �l 1 . 1 l t'- C '.1� 1 � 1 1 ';'-.: .\ 1 l t > N  I h i \  I I .I ( : , 11lf 114"(' 

( lf.f,:?) (r i le. CJ.: "I IOIIS( { Oll(f·":\ I do 1101 1.11(1\\� :,ud 1 11.1 (  J •l'l\t)I) i� �1•)11( ( 
�t·c ,,hy a guihy m:tu �hc\11ltl not IH� f>"'jU· hi,w,d� . . . .  �1n11('r 1 11 ,  11 ·1 � 11 .. t to ;: i,c 
1lir('1I in 111<.' l'�C!- c,r :l jUI) . .  ). 1hc c,1dn11·t."; �.1111 1l1r 1nfc.·1 c. 1H t' .. 

1 ,nh.111'-·1 1ic·11 i11  II-fl� c:1111.- 11,c �1.11111c (q1101<·,I i, cn11d11,i,c·-;: I( . ,·. 1.nlc·i·. p ! O I  IJ I I,. II. 
,111•,,1 § I��) cp1ali(�in:!, 1 hc ;,\111,nl :is :1 1'0 (C1i111. ·' l•P ) (<<•11unc1,1 I,) ju,tgc "" 
hi tnc-�s. ,,hich l'"n idnl 11t.,1 the :,cc11<-cd s [;1il1 1 1e o{ ddt,ul.111 1 1,, dt11y ,:1 1 1 11 ;,(1tr_ 
f:i i lu1c tn gi,c c,id, n<c ··!\h:dJ nn1 l,c 1nadc c1 111iu11 by 111tli<1' 1,!111,·c lu 1,1 i 111111 , ,pn: 
rlu• �11l1jl'II ,,( :111 )' (1•111 1 1u·111 l,y If.(' 1 11n\("· H :,.: ,, ! l, , 1 , "'/' '''· f,,11,,h111\. 
1 11l 1 • t f l  1 111,. f11•\•I \ o'I , J , 1 1  • •1• 1 1 1  I I,,· 'I ' ' ' '  1 1 1 1 '\ I •  \ 1 1 • • 1 111 \ l ,1 1,, t 1 1  \ I l, 1 111111: 
lh•H 1,f 1)1\,'" /"•'.:;t'.l 1 1 ) � 1 1 1 lu t' • HI I I IHIII . 1 11 1h1· 1 1 ' 1 1 1 j  1 1 H 111(1 (l�J.:tJ ( 1 \ th 1 1 1 l l 1, l• 1 . 1 •h .1 l 
(.' �(· 1 1 i:t<: nl l,i\ ,,11u111<.•H l.1\\· p<1\\'(.'I lo (• 1 111 · ( \ ('I 111.1� he 1lic li111i1.11i,,11� of 1.,,11 1 1 111111 101 

lll('llf gc 1)('1 ;1Jl r 01) ll1C ('\ id1•11(r. II H :t\ iJU• 111(' f!I H\.t ( ll(Of , l l1C Iii.ti j1 1 ,lgr 1 1 . l\ :l. d,s• 
111c·di.1H: ly dctidnl. ;in.I h:I\ �iu1c 1 ,c· C'n t 1 1·11tt11 "" h"l,11 ;,1,d h,n,· r.11 I"� "i l l  1 1 1111 
:,,llin1·d i.,, 11,;,r IIH' i11,l1:,; 1 1 1:-iy ,o < • 'Ill · 111,·1.r "J'P" 1 l 1c !- l : i ( 1 11w1, 1 .  ,,, ;1 htn1,c c,f 
llH'III; ''"J'S ' · R , PJ{�IIJ \ C:. t,·,o (un l•U•'. f11•111 tllf' ,. , j .. .,1 1( I ' : he • ('. :l. (t111ll11('lll 
dt;r � �. \\';1}\\ �1 :.1 . l�!I:!, '1.-1 \'it 1  :...:,). �.. hll L,ilnH� lo J '. l \ t' 111 uil� • .  r :1 1 1 .,ld,i \\('!(' 
�1i, 1 l 1r  judJ:c 111,1y < 1•1111t11·111 c1n tlic :-ic hd,1 II••• i1n;,· ··1 •t·1 l: 1'< • •111,· , · . ·1 ·1 ., � ·: 1 ,. 
(u�1 c l's f.1il11 1 <.: ,,, c, 1,l:iin l,r Iii\ (H\ 11 1 , � 1 i  J l !l:,,;J I , .  H . .  J I() ( I.  1 1 111. :\ 1 •1 1, J ! l , 1) {( .t1 11.d 
1111,n, 1hr: c·, i , lf' 11t'c :ag:,i11q him: :,11,I 1hc l 110\\lt d1:\· <1( c;i1I; lic·l,I, 1 , i .d  p1dg1: (''.1 ('cdcd 
pi 0\ i· ,ion :,�.111 1(.( bC'i 11� "(• •Ill pc ll.1 lilc'· 10 IH111 111I, fir di,c 1 ('I inn iu (, ll)IIIH'l 1 1 iu;� IIJ it •H 
l( ·,1 irr d1 ,1 \ 11•'' f,,Jl,i,I 1hr tl1.l!\iH� of iu. bilu1(' ,,r .Jc knd., nl 10 1, , 1 ,h ). 
k1 < 11e t <}: H , HJ , , ,dc$. l l.� � •�1 1 t '.! H ;;, f] t·,, ·.J\o , · Hr 1 \1 ,iu \ 1 :1 1 .  1 · �• :t. , .  :', I .  � I .  
fll,,· <ou1c·s 1 i '.:l11 l o  C1'11 1 1 11n11  IC• 1 l 1c j u a y  R �. l�•Ofi. (' 1 1.'

j . I 1 idn1<,· \ < I .  � I .  P f , .  
c11\ 1hc C'\idc 11; r. ;._ not 1:il ('JI ;1\1',"'I} liy 111<' �l:H Jil'�:. , .. :,q. § 1  (1p1n1 1 d  •11/•111 (1�·�. d,c 
�,::11111c q11al.£! i1 1g lh<' :&tC11,1 d; a11,I ( fUJI  ;1Cc 11,,·.i ·.,, hilu1 1: 11., 1c.1 i ly  · ,) , ; , I I  11.,, J,1: 
1 11C 1l l  n11 ;1 f.1 il111 c  1 , ., 1t.·,11fr i� ;tllto·.,,,ltl<'); 1 11.1.lc tiH· !-uLjc, 1 ,,f t,·11,111: 111 l•y IIN· J '· •l:�c 
� l 11dgc·s ( ';1 ,c. I C1i11L :\pp. IC (, � ( l !>DH) or br <01111i,I," 1' 1 ( . ·1 hi, dilkar: , I  1 11 1111  1hc 
(i11lt· 1 c..·11<c 111: 1,lc f1 c,111 

. • 1cr11 .. <'d 's L11 l111 c  h> l .11>-;li• h ,1:,1 u1r. 1 1) in, l,1tli11!� 1 h 1· j11d�!C i n  
tJ l. c '"" 51:,11'1, 1 1mlcr \1 a1. 11,!tfiJ: J.:. i 1l h:1u,·s 11t,� JJ1t ,hil,i1i , ,11 ,,( ''"""" 1 1 1 ,  :t11d 1 l 1 i� 1 • 10 
(:;1\C', 2 C1 i 1n.  ·'l·P· Jl. :!',J ( l ! IO�I) ( l'l'oplc ,i,itm li:1s �i11": l,n· 11  l t 1·1 1 1u 11r l�· :q•1 •l 1(·d. 
hho H'l Hp :111 :1.l1hi. :uul do 1101 go i,uo 1 J1c Jlt>minic•t1: R. ,. 1'<'11y. ?+1 )) I H . � I J ,  J:!J 
l,ox. :11 C IH)I Cid ii h:d IO f()JIIC he, C :111<1 I Cl) ( I �ll 6) (,, lieu· t Ii�: ;1((11�cd rk< 15 lo ,11:il .e ;). 
lll•OII lh:'lt de (flHC'"); J l:t1u1dtll1's (:;,\(', 2 �l:l.lClll('ll( nOI llll<kl 0:1(1 1 , 1)1c j111 lgr 111;1)' 
( . 1 i 111 .. App. H. :_';J ( �?.n"1: 'J l 1,�odo�11s· C:1'-c. �1:uc 10 11,r. j 1 1 1 )  :!: , t  chi\ is llt•l 1hc  .<· 1,11i.\ J· 
3 � :, 1111 . . ''.l'\)· ,_t . .._,.9 (1!.ul?J: .<·<:"' �:,· . I 1<-n, ".1 \\\(>In 1,·<.1 1 m1,a,.r, .'' , 1 lu111! , , , .  . , 1 ,11g 
5111111. s I 1 1.1 . f\,,1.,l ilr. H1111,h J 11:d� .HJ.; 1hc I ,ult 1 1r c  .\,it: \ ,·11 dk1 tt· H .  · 1U 
(J�J-".!) ( 1 1 i . d iu  1 !1 1 \; \\ ire 111 1 1 1 . in :  1 11(' :1<• l l  I It. 1 :, H (l'IJ!f) (11111 1 d( 1 : j11dgt .\ (•,Ill· 
< t1sr,I <. l:iil 11 1 f· li-t 11 q , ly  <tlf) 1 1111 n1,·d t• l l  I,)· IIH'ld\ 1111 1 11(' :H<H'<d s f.11111 ,c  111 hi, Jr\, 
1 l 1c j1 1d·;<'); ll. \' :< .1�101, p!u:q l ·� n (,:-:, 1 i 1 11Pl1)' 1,, cl1 o�· " I(' : 1( t ,  It, Id 11(•1 i11 11 · • · ·1·c·r 
( ! �):!'.!) (Il ic :l.C1l1\1•d .  hd111c 1hc: 111.1J�i\l1 .. 1 lr. 1111 the: ,,, i111 11,lc ,,f r.:'.,!:· 1, ntj,o) 
('11 l)('ing t:llll 11)lh' d  1n iht: u,u:d 1u:111n('1 l/11r1lfl: I{. v. C ::dbgl1ct ,  ,�J I )  I .H (,'_' !l 
aud ;l', kcd hhcilt<·r h("' H i,liC'd lo n,.,1. c ;:11q· (:\lc:1. 1!>::I) (judge·� C1llll1ucn1 f i, Id i 111• 
aUS\•Cr 10 the (h:1 1 g(', :111S\\<'l('d 1h;11 l1r. did J •H,p('I); Jl . \' , J11!icp11, I l !•'l!•J 3 " I .  It. :?:! 
nnt "c>..crpl 11!:11 l :nu i11110t cu1":  lwld 1h;11 (011 3 f•f•< :d. 1hc ;H ( U"('d's f:tiJ111 4! 10 1;,l.e 
3 cnmrncur l,y 1hc ;udgc on the ;i,,u,<'cl'5 the s1.11hl 1H.1)' h!' ro n!iiclt·1 <·d in d.-1r11 11i 1 . ing 
(;1 i lui-c (() �:l}' IUPI<; ,,:is irnplhJl('I): It.  \', \,hcilan :i II{'\\' C l i:tl \\(Hllfl 1,c ju!-t). 
l':td.cr. p!•J'.l) 1. h '!· s·,o ( l!•:r.!) ( It . , ·. r<ay• /l,iti<J, ""''",;/,in: It . ,. ;\bh J fn11g f l ing. 
lur, $11!''"· "-'!-1 11tg111'i.ht·d: )1c.'IC 1l1C' J((ll�c:,I :, 3 l l.l It . �:-<> { l l  C. J!l:10) (iuclgr·s (t)l l l lllf'll t  
was 1 1u ·d \\l lh 1,,0 <Hl1n,, ,, ho 11:t<I uol on a1c11�C'd.

$. fail111r. 10 di,(1,,.,,c l , is ddr11�C' 
,c�c,,cd .1hr ir _dd('n<c in chc pnli,c C<1111 1 , :it 1J 1r p1 f'limin:t1 }' t.c:,1i 11g l 1<'1d i1111 ,1 n1,<·t 
onHl 1 )1<: p1dh,·.1. c1t111111111t I hat 1 hc: p1,,st'<1I· 111uJt,r t.,idnlf(' A<I): R. v. �,h w;i111t 11l,a11('1 , ti\,1� 1 1.:t•.I in. J.i\ c:1,r la:1d nc, r,1•) "'11 1 111 i l)' ( 1 !J3'jJ 2 I ) J H i�\�I. ·; .1,� (ou :'IJ •I" :,1, ii i<' :,r. 
lo IIHjt l l l(' 11110 fl1<'. clf'fc·11• ,f; 1':l.� lu )d  11<11 ( 11'('11', bih1 1c  lo l <, t i()' 111:1y l ie- ( 1 111\i1k1 nJ i11,l''"l't1 ·

1 · ll. , .. l . 1 < 1 khu)· (1!(11) 2 f._ Ii. · I · · I I I · I 
( 

'
1 l I I '

1 1· . IU ( f'l<'llltllllllr \\ H'I ,c, , I �u ,'i(;l l 1 f1a "''''"h 
·1 •t$ �(a1 11a 110\\ c, �.

r:: at t IC pre 1111 1();11.r (Jf m:\r;11 1 i:,�c' or j11\li<e h:1\ (1((1111(• ,I). lifaiing rhc a<:<11'<'<� 1<"1·1 , <·d 111� ddc.·u<�· : /d,111itnlrn: it .  , .. J11oux. pn·H1J 2 1 ,.r It 1,ut ;11 thr C 1 1 � l  ht\ tl1 f,·11H' ,,:1\ ;u1 :,llh1 _ · · 
;in<t ll,c ui.,l cc1&irt �.,icl ;11 , , ,an,,,c-,.i i h: .c , h i  ( t l ,c :1 ppdl;11 r  c f1u 1 1 J , ,  re hdd 1101 , n. 
hi� f;ulu i c  tn rn:, l  � i lut dc-fc..·nr.c ,1 1 i lic 1i ckd 10 cn11')i1lt1 1 l 1c :'lt ( 11,cd·s �il,·11, c for 
1 1 i:il ,,as ··1uifo1t11u:11c", 1,rc:'lu�c 1)1(' p,,li,c the l ",� ) · 1 1�c t,[ l011h1 1 11i 1 ,b tlic ju�1i ,c c,f J. 
(h11)d  11(11 ((,.'\I tl,c �t;1 11·m(·ut in t J1c i nlt·J i111; «,i1, l<IH•11). 
}1clcl H('ll a inisdi1cfliP11, iu tliC' <11(11111- /\',·u• /f,1nro,·1, k . It. "· r,.1.,1.;11i1�. 3f, t< I\ 
st;, nccs; R .  , .. N;\�l<,r, 111J•, n. <liHi11g11i�hcd): f,(19 (1�101)  .(ll1e judgt· ·s <<•1n11H·111 ou 1 Jic 
·1 1 ial or Ra11rnhury and S111ncr, t,..'ot:d,k ;::1,c11'>td s f:t1h 1 1e  10 sl,o,.,• :J11 :,J il,i hdd cu1 
n , i t i�h ·1 lials Sc,ics 1fi9 (l!U!",) (111 111 1kt; the fa(ls a cnu1111t·11t d .. b 1 , 11g: 1 he s1::11 111c-). 
,klnuc 1li:..1t St<lll("'r 111;1y Ji:1,·e bC'<·u under l\' cJ1 t/u, nt ·1 e , , i1<11itJ: JC v. J.:.i11�. fj 

n11cncc r,r roc:iinc; 1 1111111 ,lort\,. J ,  in N \\'. Tor. I l '.,O (l !•O",) (11>11 f<lc,; ap1•lr· 
, ,1arcc.: ··,11c1c il one humau 1Jci1,t; hhn ihg 1hc .l,id< ,,, C  A< t)� 
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.\,•.1 11 1 1 i 1 1 " , 1 1, 1 (  1 f 1C 1 1o l 1 :  f c > 1 J , j . ( �  t l tt di : 1 1r i 1 11' uf i 1 1 [(' l( ' I I C(S ( , . , , 1 1  :t d:1i 111 (,( 
·"> d 

p 1 i , i l , �,·. ic 1 c- 1 1 1 : 1 i 1 1�  to 1 11 1 1 i , c  c l ic  f < l l 1 11 s  i n  ,,hid, 1 l ic 1 11k is :•p1dir.t1,k.3 
( : 1)  I I  (k.11 ly r,1 1 bids ( 0111111<'111 l•y (011/IJcl,4 ;1s 1,-c l l  as (0111111(111 [,y the 

j11clg,·.� "I'"" ti,, :1CC11'CCl
°
S l : i i l 1 1 1c  tu H'Stifr. 

.,·,11·,1 \, ,,,:',, It \' � 1 1 111 11 ,J . !) \I I I I' ,,,,· . 
' .... ( l ' l t  •) 1,I, l , .,,1.1111 •: 11 .. - •• , ,  . .... . to,\IH 
:,.('I � ,1,,1,·1111 Ill 1 1 1.11 ' 1 111\ <, 1d1 1 1 , l' h.1\ llt•I 
l,H· 11  t<•11IL1,lil ;HI," t l 1t· : , < • I I!'>'" J,ciug 1 1 ,c 
c11 tl ) vilu·r pn�,HI :1 1  Ilic 11:11,,.11 1 it111 :11ul 
ht· 111,1 1, .. i , I ,  i1q:. lwl,l 1101 i11 1 1t1t1(H I t11hl<-r 
) \ 1d1 Ill t: .\1 I). 

< ) 111,11i,,: H ,· . i'i<. , 1 i .  l l!•':<il :! I >  I It. 
!, I:! �,t:llt' I I H I II l,y ;111 11�(·,1'� {tlllll'l'l , J� i , i11g 
l 1 ii 11·.1,1,11 {1 ,1 11• • 1  «:1llin1,; 1J.c :11 ,  ll't·•l, Ju hi 
IHI[ l•t ;tlh 1\\ t l1C jtttl�;<; l\) (f l lllll1l'l11}, 

(J1u l,,·r: ll. ,·. lt111n.1t1<•, :?I I J.l . lt 1�1;'; 
(l!J i!,) ((1111,11H 1,1 1,y lliC judgt.· Ji, Id i111· 
1 11 1 •1 11·1 1111,ln l· , 1d 1· 1 1,<' :\c. t ;  111(' j11ilg<'·1 
hi 1 l ,d 1, 1 h,d ,,f 1)1(' to1111u,·u1, )11 Id IH'lt' nol 
111 ( U l t  1hr l'I I Plj, l\i;�;1 1tll1'lll..' \ ,  J{. . , 1 1�•'.,!;) 
I ) )  I I{ . 1 1 1 7 (1 1 1u 1 , ln;  judhc\ c .. 11u1w111 uu 
L,d1 1 1 c  ht c, J •L,i 11 ;1,\:1y , ·,itln11 1 · .  lirl,I 10 
,i\01:,lf· 1hc: p1i\ ikgr). 

!)t(' J le .11 1 u d  (t•1u111c111 PII (·., u:,di.,u 
J •l('i I ,1, 111$ l,y 1-: I H J,•h11·. l • •H, h < :., 1:,q . 
�111d I .. . '\ . �1 1111t id1 1 . 1 , i,lc ·n, c 1,f :\fl ll�c·,I 
l'c·1"'"'· l i \1'.I I J  ·I 1 1.1 . .1( . I .  

l I he tli,d 1 11 1 i"11� in 1lic 1c,t i,,t,o clo 
111,t 1u·1't· ,.,,:, 1 ih :'l •J •I) in f'n1:l:i11d 11c,1 1hc 
�ix !-l:1 1<·\, 111nl lit111<·,I :1, 1 l 1 t· l,q�i 11ui11h ,,( 
1 11 1lt· � 11,J•>,1. td1ic h :i.lhnc 111 llit· 111i1111 1 i ty  
\H  h �'"' d,, I l i c  y 1·,h.,11�1 l lw !-J1c·<ial 
, , , , , l ,h  1111, •:' ''"in•; ,,ut 1.J i 1d1 1 1, 1 1 ,c f1 1 1 1u tht 
t l.1i111 ••( 1 •1 i, il, .:.c: :1g.1i11�l �d( iu< 1 imi11:1· 
1i1 1 11 .  

J , . ,  c: ,�11111 ,lc·. :t 1 1 i1 l r  , . . .  ,1,1. I l l  is P'<' 
�< HI• d 1 ,y tJll(•.'ion� u,I: , .I ;,, fl \t , i,· s. I\ 
\\ i 1 11, ,.\ t,('(,,1 c ;, g1.111d jttt)' Pl (Pl1�l<'S• 
�i1 , 1, :1) c 11in111lt In,' i\ :1,I l'il h Ju I fu 1 he t:\ t.·r 
l,d1t11!�ul 10 !nlt,1·1 1.i i ,c  c.,1��1ni,;11l�,11s ( I )  A. 
('.:) JI a11tl ('I) C. 1 11< :, 11s"ns ;)I� ( I)  111>, 
(:!) l" i , ikgt and (�) Jt(I. l .flgi• :111 �· . the i11· 
l•·H II((' ht'I(' as lo < > q.;.11 1 i1:11io11 I\ i, lh) ,Ii(, 
fc !\'Ill tl1;1n ii <t1dy ,,11, •1 uc,1i 1,11 1..-.J lit:('11 
1•111 (.,s to ( ) l g,111i1:11it111 B} :111d (,11Jr (JIIC 
:ll"h(,'I J;I\ I H  {fllj\ ikgt') . . , llf' )'l(''.'1,('1Hl' i 1 1  
a \ , · , i t s  <. • I  1Ji.1t quc�1iu11 ;111.J a 11,hc·1 adds 
lo 1)1(' i1 1t 1 i111iu:11in1: inlt:lt'IHC 1111))' lll'f:Hl,;,C 
l lu· :111\\, 1 1 \  lo 1 1 1� n,IF" '  11/ \lt1\·,1i1•11S 
1h 11101,q1a1r 1li:1t the \\ 111,c�, is 1,(,·li:ntog 
111;:,lly - - 1 l i . 1 1  i!, lh:.c lu: i" 1t·s1 1 , i11g 1hc  
1, - i , ilq;r lt1r b()11:1 fide �cir i11n i 111i11;11i11g 
l1Lll l (' I S. 111 ci1l1ri ('\('111, H'li('� (,r 110,, i, 
i\ c,..,)' lo i:1fn tl1,tt 3 1 1 1 111.ful ::1 11�\\('f :u 
lo ( h �;:1 11i,.1 1 i,,11 I\ ,,,,011hl t,c ··

)'<.�� ·• 
I 11<.' pni11 1  j11.,, 111:1dc: - 1d:,ti1,g lo a 

�i1111•IC <•/1«·11 <· 111kd !\l' l if·� o( <jlll'\.IH•IU _., 
tl11f� 1101 :..1 p1 · '� ·  h""'''"· ,,lu·1<: tht· <111c,-
1i,,11� <0111(· iu a pi1 11 •c.,i111i1 ,� or « l1t!( ,·11dnl 
$('Iii'\, ·1 l i ( I (', :t "110" :111�h('( tu 011e C{IICS· 
tio11 1 11:1)' i111ply a .. )<''>" Zlll\\\. (.' I  IO a <OlllpJe· 
IH('lll;11r <p1t.· \lin11 . J nr c·x:1111plr. an in• 
lf'li!:ti , .. r c:t,11IJ t�1,llr .Ji,c11\'CI \\ t., ·,hrr a 
11c1 • ,,as �1 1 11,e su·nr o( 1J.c nime 1,y 
��ti11b lli111 c11011gh t1'1t: .-,tio1u as lu \\IH:ll1n 

l1r n .1 \ .,r ,.,J,,, pl.1<c< :i1 1 lu· 1 ' '"  ;,,I Ill\) 
1111 111 I II i i , ,  .. 1•11•1• 1 1 1 1 1 1 1 1 1 1: \il1 1 ,111 1 111. 1 1 11 · 11· 
f111t. 1 11\.'" .. uu" ;.JU�\\\' I � , 1\ ft) ll1C: Ulh< I 
f•l.ict·S ,,11111.J ltc �dr i11u i111 :11:i1 111;; I•) ut g· 
;11i, <' i 1 11plic1 1 i1111, au.I ;, , l.1i111 ,,( pi 1, ilq!c 
i11Hil 1<·s 110 i1 ,ft·1 l'11<'C' th.,1 11 ,c ;1nq\(·1s "0111,1 
I,(' ··) t·s." 

I lie tli,1 i 1 1 1 1i< •11 Ii, 1,, 1·,·11 11,c ''JH'n 
C'l1d(•11"' ;11ul "t h•',l' t'lldt'd • "(. I ic ·!\ i, �ti ('\l)• 
1nii.:. Ju,,,,· , t ·r -- �111d ..,u 11('�111111 1hc i , 11  
ol a lt:11 1il'd h itlH'.\� (·q·u ii 1l1c h i t 11<·,s 
{\Hild l . 1H•h· ,, h:,t 1lic i u1t·1 111g:1,ur lia,I i11 
liis Ilk ,, lti, Ii "1• 11ltl .. , lo�c tl,t· t·11,I" - 1Ji:1t 
ii H•111 1 il>1 1 t<·� li11lc 1(1 tlu: 1 (')i.il,ili1 ) \•{ the 
l:u 1 11 .�l _ i11 k1c111 ('  IV I,(' �)1.,,,11 (IPIII 3 1t1ca 
\.J p a l \ ilq�c ,d1('II 1pu: <ll11H\ :11(.' : l \l(d Ill ;ai 
�,·, i(,·s. St·,: §:!:!t,O H1/n 11 :i t  1111tc 1 1  101 � 
tlh, 11,,it,11 , , I  the !-11g�t \111111 th.11, to ;,,,,ill 
tht· , 111<: ;.;i\iug i11(nt.· 1u c  (111111 1hc cbi1n <•I 
111 i , i lq.;C', c·�1·<·t i.dly hhtu 'l"''.\lic,11, a , c  
:,<-1..(d i11 J Sf.'1i•·s, tht p 1 i 1 i)('gc slu,uhl :lJ •ply 
In < 1 1 1 :1i11 ,au,,;11t 1 i111i11;1 1i11g 111al l<.'l!L 

t S('c 1101c :! su/110; 1111•!11 ol 1 l 1c s 1 :11 1 1 tt· s  
tu:,ct tliis c.,p, c�!-1)' :lntl 111os1 c.,( 1lie c.kci­
!-i"11s 111;1l.c 1hi� ap1dic:Hio11. 

t>I (0111 <-C', "'lw1t• 1 he ddf'l11l,111t'1 co,111!-CI 
li:1\ l1i111�1 If (,,.,, di,,u.t,,.,l 1hc ti, lt 11da111 '1 
l.1ilu1c 10 tt·,1ify. iii� 111 11�(·c111 i,,i1  rna)· dis, 
t 11�t. i, . .  c;,c, t· g .  l.1ni 1 c.:d t;c1 1c·, v. l «·inl>cq;. 
I IU F.'.:cl ;,\I'.! ('.!cl Cir. 1 !• 1 1): l'<>lli"' ,·. S1:11c. 
1 1 3  :\ 1 1· (,0 1 , �cl S II'. ·I .','> ( J!l'.!0); ('..>111· 
IIIUllhC':tld1 \', �tOll, J::� �f ;"'-· :,t:t� ( l flj/) 
(,·outu1); 1',· n1 1lc \'. St l1 ulu, :!10 ,.li<h. �!)7, 
178 N. \\' S!I ( 1 !11/Jj; S1.,ic ,·. ·1 ci,lt, )GO )Ito. 
�,!I I .  �:!9 � •. \\' �ti [,I-:! (Hl',(1); ·1 1  ;1g11r ,·. S1:.t1c. 
58 Olla. C:1 i111. �'.l!I. 5'.! I' '.:cl !II ( l !JJ5). 

6 E,cc.pt i 1 1  J : 111;l.111d. 1111dcr 11,e sL,tl•IC' 
of 1��)8, <.:i1c.:d Ju/na IICJI<.' 2. :11111 the j111 is, 
di< lto111 11:1111t·d s11/Ht1 in Ilic i1111<,ducto1 y 
1 •:11;1�1;1pli 10 1w1c 2. 

(h.c.1�i,,11all} a j111l��c·s d1;1 1J:" p1 nn11s  the 
q11<"�lit,11 . S<"c, t· .g., \'tnk v. l)ni1cd S1:111·s. 
:!·I I rt·cl. f,,G ('l1h Cir. J !llfi) (lic1c 1loc ,Jc. 
k11.J.1 111 "·:1i, nl 11,r. <·11(,1): Sl,c:a , .. U11i1c1I 
$1.,tc·<, ::'.t I nl. 1111 \<;1h Ci 1 .  1!118) (11,� 
jud,_;t.· 's 1dt· t1·11tc to "t111<u111 1 ;.11li,1<· tl ltsti, 
11 1(111)" J,dcJ Uni i1111 i 10IH'I (111 thC r .. n,); 
IJa, is , .. S1.11c. !HI �o.�cl G:?!! (I· I•. I !t:,1;) 
(<c11u111c11t c, l·n :1fH·r \'t·1di, t t,y j11dJ�C ,, ho 
UIUSI pa�\ 011 Ill''" t,i:.J 11u,1i(lll hdd i11  1hc  
( i1ru1n:-1an<cs 10 lie C l l \>1): l'r(lplc v .  ('.,:11· 
,.,.. ,., %7 I l l .  3'.!6, I I  ;-,i. 1. ?cl �!17 (1!137): 
Jh(, " 11 , •• C< •111111t111\,· <·:1llh. 33:", �r:.i,s. 1iG. 
HO N. l..:!.J ·IGI ( l !l:,i) (d,011:< l,dcl c1101):  
H:1tkr "· S1:,1c. 1 2  Okla. C:1 im. 3:..t, 1:,7 
P.,c. 2;0 ( l!lHi); Co111111on\\f:1l1h v. Chirl.rr· 
dl.l. 2:. t l'a .  JC.0, \16 All.  1�9 ( 191:,) (111111,lcr; 
a cl,:ugt 1hat ·· ,he ,lclcu'C l1;1s 1101 rn:ulc 
:-i11y 1.h: ni:11 <•f the !mo11y :,, ollc1cJ l,) 
1 lie Co1u111011\\(ahh Ucl<l uvt im11u•pt·1); 

·13� 
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1111 1 1hr1 e i, no , a l l  (,,1 th..: , 1 1  i 11:,;, 1 1 1 1 , i lc 1 l i:, 1 :i """' /1 i,d ,l i :dl  l>l' i;• :1 nt<'d 
i11so bc10 ,, her e co1 1 1 111e11 l  has hcc11 i111 1 ' l"J •('1 ly 11i :11k.6 · 1 l ie 1 1 i .d j11.lgc 
ll 1 11S l  be I I  IISlC<l 110( only (() COlllltJI (01 1 1)�(·1 lHll :d�o 1 0 l('lll C'd,· 1 1 ,c dk< l 
nl his i111pn•pric1y. 

f\; 01 i \  i t  P '"l '''r. , ... J i,·u l l d  { O l l 1 1 1 H ' l l l  h:1\ l•c··11 ' ":1d ,·, (I\ r .. .  • .n l . 1 1  .,, 1 1 1  
i1 1 1 / 1 1HI  t h �  j,ny l•) d i,1 <·i.;:1 1 d IIH: i 1 1 fl'l (' l l(C.  J 1 i� "'"'' , ·111,1 1gh '" C f •1 1 1 1 i , c  
;11 1 if ic ial fi1 1 ic ,1 1S [r ,1 ll�C 1 ,y  l :11\') l'IS, l , 1 1 1  l o  :>ll('IIIJ>l l•l c11 l iq ,t . ,· l .1 \ 1 1 1" 11  

in 1 hc 1•1 <1<'c�s 1,f n ,d l i l \· i 11f; li is "'"" 1 ! ' :1s111 1 i 1 1g l""'·,·1 s i� 1 11,·, d)  1,,1il,·. 
:ind 1c1 1cls t 1 1 \\·:1 1 d co11! 11 � i 1 11 1  :1 1 1.J :1 disi ('�J•tn fnr 1hc l :1 •.,··s 1 <":""11:ihk· 
IIC\\. I l o,·:(·\ ('f', l • y  ,·-.. 1 ,1 c · ·· " � 1 : 1 l 1 1 (C  i 1 1  l 1 1 c l i :1 11;1 : 1 1 1 r l  \\',1•.h i 1 1g 1 1 , 1 1  � I I (  h 
:111 i 1 1, 1 1 u < 1 i < ,i 1 i\ t c·( 1 11 i 1 cd. Hy ,. ,. J 11 t·,.._ l.n11�11:1g,· t ll l 1y i 1 1 ' )d i 1  :1 1 io11 i 1 1  .1 
nu1nhu (d Sl :l ll'S. 111> "111c11 1 1, , 11" ol t li(' a , < 1 1,c.t·� �i l ! '1 1,c  i, ln I,..: 1 1 1:111 , ·, :1 1 ,d 
1 l i is l l l : I) '  lie ,,.,11�1 1 11nl , . ,  1 01 l , id c,·t·1 1 1hc j1 11lgc·s I dc:1 <·J1 <C  1 , ,  i 1  by  
i 11�t1 11ct in11s; 1 '1 1 1,, 1hc  1,·01 .J s of die lo,a) s1 :1 1 u 1 1· 111;1 y :ill,·c l 1 l ic  1 ('Still.1 

C :111 :111·"1. \' . S1a1r. ) '.,':! ·1 t'JI'. . C1 i 111 . J't.-c . : · I ) 
� \\'.:!d !.,:·,o ( 19 1 ��) findj�c m.1y in l,is d,.11l:c 
disc, 1ss dekn.J:int 's f:tilu 1 c to 1 ,·q ih, hut 
ju1y 111�,y n,>1 <vn�i ,Jn it :'I\ :i < i 1 ,  u11; .. 1;111fC 
,,{ �uill); t•,. ,,,,lc " J'r;,!r·,. ) l !• ,1;1 1 1 .  H. 1 1 0  
((, a im. App. l �lj·l )  tjuclbc in c ,:11gc: 11iay 
cu11111H·n1, lnll <·1H1r in tl,is ca.�c ti, c a ll!-C 
j111f 1nigl:t h:l \ e  i11k11'<: J th;it hu1 dC'll \,as 
c,n acn1�l'd to 1,1 ,.,,c, his i 111u,tc11, ,·). 

Sec ;\1111u(., �•1 A I. R. iOI ( 111J'.,). 
6 'J 11 is un11,'<C"':1q• n1r;1 �1 1 1r.: i\ c.·�11•"�1,ly 

1 1 10\ iJrd by the st:i11 1tt o f  Ol.lahtin,a. a11,t 
surh a p 1od�i<,n in tltc sLllUlC' c,f :\bl>.una 
\\;\S d<'tlaHd \lll((• U�litul if.111:ll (!>'C 1101( 2 
111/•111). I or judi<ial vic,,·s upnu the qu<'s· 
l i:>n ,d1t c l1c:1 :an i11\ft\l< 1ic, 11 111:q ru11· the 
fault. S<'C \\'ils<1n v. lJni1c,I S1.11c,. I 1�t 1 ' .S. 
68 (l t-:�J�). in,\ Prndlct<Ju v. l : 11,tc.J 51:a11·s, 
:?Hi U.S. �Ci:', ( l !H>!•); :,n,J c,1m11:11 r  :,. 1:i 1"  \'. 
�hannon. 1 3 5  :-.tr. :1: . .::,. J'•G : \ t i .  ti)•J ( l!)�H) 
(an csprfi:dly pC'l\nsc opi 11iPn). \\  itJ, f.v111-
mo11wc:'11h v Jti, hfl11\1H). '.!Oi l-1 �1�1;. ?10,  
93 N f... HIG (1 11 1  I )  (lhc 1,nl opi,oiun 1,11 rhc 
su.l,j<"rt). A l  .... , . (<• 111p:11 c 1hc gt  nc1 ; , l  doc-
1 1 ,nc of 11,· "· 1 1 1.ds ( g � l  1 1 1 /11")· 

i 'I he f,>llu" i1,J..: <J�n d,·:d ,,i1h ,he s11h 
j,·rt: 

ft· ,lr1al: Bt l  lier \' ,  l :ni1cd �t.H('�. !i J' ?d 
•1:o (:ld Ci,. l!•c·I )  (I. 1 1 ,1 1  .. 1. J :  " I I  is no 
doubl bc:utr. if a ddf· 1.d:11,, Jt'(..(IH'1S n,, 
d1:11l�" upt•tl 1 hc �111,j,·1 1. (1,r 1 tu� t 1 i;1I i••· l�c 
to say n<o1hi11g :,I.n ut i 1; liut to say 1hat 
,,l1n1 he d<1•:\ it i s  <'1 1 01', c :i r 1ks  1hc doc. 
t i i11<:: of sdC c 1 i 11un:11io11 lt• ,111 :d,,u11.li1y"); 
S"t·111cl , .. l J11i1<d State,. �2 J· .:l<l 2HU (�,J 
Cir. 19�fi) (it i5 c11c,r (111 11,e j11dl;c ,,·i1hout 
1c,p1('Sl to d 1:i1gr tJ1 .•t 11•J inlr:1<:n<e slH•11hl 
lu: ,1ta,,·11j: l)11i1t·d $1:, tn v. Ht·il,u r 11. J:?7 
F.�11 5:?:t. !,2G '!7 (:?ti Ci1. l�H:!): \'ui1cd 
S1at<:s , .. I lcn 1or. Hi1 I .2,1 �3� ("i1h Ci1 . 
)�Mi) (i11�trunin11 th:,t failure of ,ldc:11dant 
10 ccs1ify ,i,0111<1 11ot l,e co11,iclc11·d hy j 1 1 1  y 
in de1crrnini11i; g,iilt or in11()Ccricc. 11plwltl: 
IC< C,i111111tlll, 16 �Ii, h. I.. ){CV, 6R1 ( 19 18)); 
l. iul1rcl S1:11<·s ,,. �l.ilou(· y. :.?G2 f 21J r,'.\5 (�•I 
Cir. 19:i!I) (la ihne to od101011i,h, alcho11i;h 

1 1 1 , l  ;,,I , d  f11r, l11 11 1 (' < i 1 c um,1:1 11c ,·i J.d,I 
("1 101 ). 

f/al .i "1" · ·1 t.,,111.1s , ·. �1.t1r. 1 :t•J \I., HO. 
�it) �o. ·;:H j)�Jil1); �.,h .1d1 , 1 i \'. <-t.1 1 , . �3 .\ la. 
. \1•p. :Ji'.!. 3' s .. '..',I ;: .� (l!ll�) (l""!:1:11y: 
!>lalc il111,,d11(nl c,id, lltt.." 1h:11 ,  . . ,, l 1r11 de· 
fn,d.11 1t h,1\ ;a11<· 1 dcd, ;i 1,i,·u:- ,,f p:• 1,tr \\'J� 

(uu11d c..i1 his  1,r1·.,,11· ·; I< f11.:.:,I <•f I I L1I j11di,!.C 
10 i 11s 1 r 1 1c.t j111 )' tiJal lht: f:i(I ddn1d:111( did 
not 1,:,1,ry ,,:is )l(I( to l,c (011�1dcitd. l,C'ltl 
CI Htl). 

flJ
.
<lri<I <•/ C:r •lu t:J/•i, 1 · 111 I� l l. 1 , i ,. �:5 

:\ �d '., �•o . �.!,3 d > C. �1 111,i, . :\ 11p. H'.'• I ) ("An 
i11\1 1 111 1 i , 1 1 1  f 11•P1 t l 1e  ju, l1�c 1 11:11 1hc ju 1y  
�l1on),I d1:t"· JHJ 11ul.no1;,l ilc j,d, 1 ,  1u,· (10111 
thr f.1ilu 1c nf tl,c :Hftltt·d '" 1rqdv in hii 
o,,u hrh;i l (  h <,11e "h it h th� . .  ,,,;, is IC· 
()'Ii I t·d 10 gi, C ,, l1r11 lf'I)  lH' \11'" 1 ,y l he :l(.• 

lU)f·d'") . 
J ln, itla: l{ .. 1 ,. "t:11,·. ;'.! I b ) '.t'.!, :'.! 

So. fi t!J ( 1 � 1 1 cj) (Jh•l i1t1 id<'d); 1 . . ��J,-1 v. �l.1tc, 
(If, I' l:1. GR, l 1; So. (i'J I ( I ''�I!) (1 J,,· j11,l;;c "" y 
<:ha 1 gc tht jul )  10 ,)1.1\\· nn 111k1 ,·11< l·). 

l,toJw: S1:uc ,. J.c,r. 9 ld:,hn - 1--.1, i5  
l 'ac. '2'27 (1'1111): Sc,rr , .. (;1 111,cr, l'J lcl.ol,o 
!>'.'�. 1 1:, l'.,c. I ( I !l 1 1  ). 

//J1 11on: I : 1 1 1dl ,·. l'copk. l '.n JlJ .  :.'·1 1 .  
� I  N F. 1'23 ( 1 !<<111j; ',1tlkr " l'""l'lt:, '2 l <i 
1 1 1 .  !\ti 9. ;1 :,.: E. i·ll ( l � -11,-,) (1..1111>1·s <t•11111w111 
f1 1 1  I ,i<hk11); l'f·r,plc v. �pi I J, :!1�·1 111. � 11 ,  
l(J(i N E. ! ! 1 1  ( 19 1 •1) (1111,pn i11,1 1 1 1 , 1 io11 
wlu·1c our 1ldf 11dau1 11·udu·, :11,d �1111 11 )u·; 
tl••C!I llot): }',· 1•pk \". Mid1:id, :���o 1 1 1  I I ,  1 1 7  
;--; E. 1!13 ( I  !lli). 

lotnJ: St;11c \· .  SIC\C' US, f, 7 lu\\'3 :,:,7. !,:.�. 
Z!"t N \\'. i/7 ( l t,;t!,); �1:11c v, C:1 1 11�, .�r. IOG 
Jo,,a ·tr.:l. 'j(j 1'.\\'. �o:, { t :,q�·); �1.1 1c  ,·. 
S<ny. 1�9 Ju,\:1 :!:, ri. 10:, :.:.\\'. �.I I (l �lll',): 
SIJIC "· H11\\('I. l'JI 1 . . ,,:--. / 1 '.J. IF-3 � \\'. ,·�',! 
(19�1) (111u)1·1 l l1r. IH!)i �1.1 1 u1 c J1J<1hihili11g 
co11u111·nt b) tJ,c S,L11c·s :,11011u·y. it is 1u,t 
ilk1;:1 l  1111 the judge h> i11,11 uct the j111 y 
as to 11c,t ,h ;:i,,in!; au iuk1 1·11<t·). 

l.ot,i\;n11�: !-it;i1c , •. J ol 1 1 1<-(1U. SO 1.a. :\1111. 
1,s. !!� �o 1 �19 (1 89"'): St:il<'. \ 1,,1111\(.• U. ) .'", (; 
I a. 87:i, �o. :.!:iU (Int) (1 1,e 1 1 i•I «ant 
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('°"t,t-.;i.u..;1,,,,.. • r " .  l�HO I )  J I C .  t I tt F. i'-: < : •·: I RC J l\ I c. :  1 ./\ 1 t,. I �:.::nz 

I n  tw<i �1.1 1 <·� 1 lic j1 1 1  ni � :u c 101 bidden c,·e1 1  to discuss tlie s,il ,jcn :1mo1 1g 
1 11 1:n"cho! a 

(h) The 1 1 1 lc :ipplics <"• ] '1 : , l ly 10 the {))1/i11n1)' wit11cu - i .e., a n  i11 fc 1c1 1cc 
:1g;ii 11q thC' J>:11 1 y i� 1101 10  l ,c 1 1 1:ide l iec:111�e of the "·i111 css· d:1i 111 ol p1 i , i lrgc.• 

111,lr '':\III 1 11(" jtll f Cn di ;I\\' 1111 i11l 1 I C.
Ill!'); 

�1:tl(' v. l l inb1 11111 . JJ,.�J J a .ttl I. l�O �o. 1 :\5 
(l'l'.l�) (111111('1 c l><· ,ca1 1 1 1�. cl,� j,11li;c '"")' 
t, 1 1 1 IH'(·tl ll•il �o i11\llll(I 1l1c j l l l ) )• 

,l\f,u11r: S1;,1( \' , l .:Huli r. 1-i!i �IC'. !l!'>. �G 
:\ cl (•11,; ( I �!•'.!). 

. 

,\l,1•.,,J, hu•rttt: f UIHIIH•ll\\ < :11 1 11 , .. J·1·(l· 
J•lt• \ 1.,,,1c,, ('11. , :..'OJ �I .,,,. �,td , "H �· .E. 
1�{) ( 1 !1(1�1) (ill �C•IIH' (;I\(' �. if J11:1r lit p1t1pC'r 
f111t 10 �h·p I l ic (01111�d·� ,) l�IUHC."Ul, liul 
111<'1dv 10 gi,c an i11\l r 11c.ti1,u l.11('1). 

,\lul1is:n11: l'<'1 11•k v. l ' 1 c ,\f1'1 , I f l  �ti.J i .  
I i, IOi > \\'. i 1 1i ( 19l";) ( ,� , ,.r,,1 c, ,,,,.;,,11 
irdc,, ing !1 1� , ., , i<111� t II lt '): l'cn1 ,Jc ,·. M 111 · 
,,1,y. 1 1 '> " "  h ;,� I. 10� '.'- \\'. 1011•1 ( 1 !11•6): 
J'(·o1•lr ,. J t' l l  i,r. '.! I �I �1 id 1. ·Ii I .  I t·') � \\'. 
!16 (I!•��) (<.LtllllC ti(•('� IHI( f'H'\('lll lh(" jt1dg,: 
(11>111 i11,11 1 1 c 1 iug lhC' ju 1y  lo 1n:il.c no ln· 
ftl CIH t) . 

Ali1111r•old: S1.11r , .. 1·,·:H < r. :',fi �I inn. �:!6, 
2'.H .  !',/ :..; \\'. r,·,:!. Htl;:! OHHl. 

/lf1j\tll1tl : �I.th' \'. l{nl.i11,1111, 1 )7 �lo, 
(il�l. (,ciJ. �1 s.,,·. lfHili (1��1:1): �1.,tc· llc­
\\'i1 1 .  J•r. �In. (o l .  l'l �.\\', 11.',G ( l !IO'i) 
(rn i�i11� �Lale ,. Hnl,in .. ou . .  111/•, ,t). 

...... (ln,1,J. n · :,. 1 (' (/ ,·. SI .II(". u; �· d, . .',17. G:, 
N \\'. l!•O ( I� !> .',): 1 .,ouh ,·. �1.,1c. 1:!l 1"d,. 
21�.  !lj :-,: \\'. J f o  ,II ( l !tt)'l 1: :-,-,.;,I \ .  �1:0IC, l01  
Nd,. �.-;. 1;.:, � \\'. c,c,9 ( l �n�>): �luri . •r "· �tacc 1 1 9 >!'b. 1,;, '!·�c; :S:.\\' . i!1:1 (l !l'.!!l) pl,c 
j1td�:<: IIJJ� in'l:l l \H(). 

/',.' r;,, ,,.,.,. ,,d11 , �: �1.,tt· \. J'c,1 •g. �o � . f l . 
!, l,. 1 1 9  .\11. j')�) ( J!t·.!'l) (j11.J.�,· 5  J('111;uk l1dd 
JH•l i11q•1 t•J1f f Clll 1)1(· f.1( Jq, 

.,· n,, ,\ 1 r ., it n · � t:1 t <' ,. . (: 1 .1 \ ('<., 2 1  N \ I . 
[,:,G. I� 7 l '•c. I 1,n ( I 111 f,) ("1 l,c , , g>1111<·111 n( 
clic :ipptll.1111 i\ c ·,11.1111 . J iu:1 1 }' ; u1d tl()\d; 
it is  1 1 1 :1 ( 1J1c: j 1 I I )' \\;IS :u1u;d)y pu:ju<}ictd 
l,,:(:.11!,C lhC fOlll( J;;l\ C  l)i(' ( u<:1t1J11;1 1 r  in• 
ll  1 11< I ion'"J. 

l\' t w  }'c,,A: H uJ, .n ,·. l 'c.·,,1 .Jr. , .. , :--.: .r. :?13 
( l�,I) .  

J\'rnlla n.11.ntn: Slate V C.tl('\, !·� � n. 
(,:, !I. :!CH )'; .\\' , 3', 0 ( I !>:!.' ;) (die j10,li;c ""')' 
iU\1111( l (•II Jij$ t)\\U IIU'l lllll). 

()J./nh1,ow: H 11\•.dl \'. �1;, 1(', 17 ()I.la. 
C1i111 l <i1. l !l f l'.t<. �t'..! ( l �):'.O) ('-' J1r1hn Ilic 
r<"<H3l u( 1'1c , 1a 111l(ll)' 1111c l,y ll,c j111IJ:c 
is c 1 1 rn 1np1i , in�  a 11c;w 1 1 i;,I: 1' 1 , 1 .:augltlin 
,·. S1,1c , H (lU,1. C' 1i111. l!I�. lli9 l'ar. f;',7, 
modificch: \\'j1Ji.u11<. "· �lalf. �\� OLl:t. C1i111, 
I i i .  :!19 l':1c. 1�l ( 1 �1·.�c)) (1h11ugl1 �1:, 1 1 1 1c 
ltl(J\ idC'\ th:-q 1111p1c•pC'1 frn11111(·ul �h;dl 1,r. ;1 

f�10u11tl 101 nc,,· 11i.d, ) C l  ":i.incr the fll,Hl· 
mtnC of n11r h:umk!-.S. t. · 1 1nr s1at11lc 
tl1c 111r1c bc.t of u,111111C'11t ,,,,uld 11ot re· 
<)'1i1c , rc.,·1sal"); Shclt1•11 v Stale, 19 (>�la. 
C1 i111. �30. :?% l',,c. '.!·10 (l!•JI). 

('II( r: fu,11, 111( ,h fn1d:u1 1 ·� !,1ln1, C is IIPI 
i111p1n1u·1). 

.�n11th l>,1J..n111: S 1 :l1r: , •. C.11 lidr, :R � I>. 
IW. 13'.! :-,_ \\'. C,% (1!11 I\; S 1a 1r  , .. \\'i 111p· 
,c11. 1G $.ll. C.. IF9 :S:.I\'. !J,.1 I I'''.::!) 

1·c.,n,: J'11ld1cr ,· .  S1:i1r. :!.-4 ·1 r': . App. 
1f• '•. 4,3. l l  S \\'. ; ·,o ( 1 '()•11: \\'ihnn \' , 
S1.1cr, 1!1 l o  C1 im ,c,,,. Hi ,';,\\' . �·, 1  (lf:!I�) .  

1 1 ·,1,hi1J�t,11,: �1.11c Pc.,1hn..1��"· :,;, 
1,·a,h. ,::c;, i7 J'.,r. �.01 ( l !lOI): S1,cc "· l'a, clidi. l' ,0 \1·:o,h. ·I l l , �; �  l'ar. If:'.! i l !•�P) 
(,1.,111cc 1,dd lo ht al,10.i;,11r,I I>) R11lc, of 
Court ("''"' llulc I'...'): 1hc 1 1 i:il (lnttl muu 
i11"lfl1tl lh<: jlll)' if l('1111c·�1t'd): �:llC , . 
l':n·(')i,h. p·,:1 \\'a'l.11. �i�. �;�t 1·.1c. 1 1 0·� 
(l!'��t) (1hc i11c111u1in11 11rnl IH•I lie giH·n 
1111IC'\.\ 1cq11t·Sl<'d). 

II (,1{ l'u ciuin; S1.1tc \' ,  \\' :1U Cl , !II \\" . 
\' a .  6\l l .  1'2i°l S.F .. 1 ; 1  ( l 'i'.:i) (1111, j10d�c '"")' 
and OJ\ 1nl'l<'�l l1l11SI i11S111 1(I 1 l1c jury 1101 
h> <ha"'· a n iu(('aro<(·). 

l l\ou,u1.e:: Andc1so11 v. Sr.,1c. '27 \\' yo. 
31;, 1!•6 1',H. 10-17 (l\l�I) (an i 11 s11 11«11.,, 
pci11tius; Qut 1hc tliflc1 <·111 <: J.c1,,·<"c11 1hc 
tkk1ul:i111·s ('kcti<1 11 lo lf�li(y :t11<l l·i$ eke· 
1io11 10 111:ll..C :a st�lC'lllC'lll. hdd 1111p1opr1) . 

I hati\;IS 3ncl Tc,:t,. Sec l-: ;in. (;en. St:11. 
,\1111. §62·1 1::011 (1!11!1) ('J <Wl<'<l wf••o rwle Z). 
(011�1l ll<'tl in StJlt ,·. R:imlio, (,9 K.an. iii. 
;7 l'.,r. ',(,, (1(101) (1,or. 11,,, co1111 ,et a,ide 
1hc \('11li<l \Jcc.1u"c the ju 1,,1 , in tlidr 
tldllic1a1io11s h'<'IC unahk to k11c:r their 
n.l r i ,c r<';1'1.(>11in� p<•,,c,s t0 �uit 1he �1:u111('). 
S('e c�111:1 l l '' \', SUI(', 1r,2 ') (''(. C1i111. Htt\. 
2 1 1  S.\\'.'.!,I fl�,O (1!)11') (j1111· :,,l111i t 1rcll)· dis· 
cu<.<.rd ddc1uh11t's f;ulure 10 1c-slih·: 1 1rw 
1i ial  1:1310lcd); hol i 1 ha, hccn 1;c1,1 in 
·1 c�as that rncrc u:ft·1c11<c 1<1 1hc fan. ,,· ith · 
<>11t �htn,·in� tl1Jt it ,,as "tal..<'11 .as 2 ci1c11m · 
s1.111<c :ir.:t i11<.1 lii111.'" is not r1·r0r. "'1 1 1 l l ins 
,·. S1ace, 121 'l et. C,im. ,r, a. 61 S \\' .'.'.«I �29 
( I  'l'.13). 

l'r,no)ln111in: Con111\t)nwr.1hl1 \·. Tho,n;aJ, 

9 A heller i;rnund ft>< lhc i111litalc,I 1�11lr, 
siu<c 110 1ihhl ,,( ,h� JHi\ilq;cd ,,ltncu is 
iinpai ,nJ \o\hC"11 ;in i11krc111 e  i� tt1:iw11 
aJ; ,1i11�1 clic p�11y. 111iJ.:l11 be tl1;a< the p.a 1 1r  
i n su <h  a case is «fr11irtl h i s  1i�ht of  (10H· 
('>.;11 11in:.lio11. l f  tlie ,,i1n<·ss· tolimou\·, 
r.11hcr 1h30 silnut, "'c1e c,Hc,cd agai,uc ,1;c 
pany, dqlli,a1io11 <'f an oppn11u11it)' 10 
et11!.S c>.a1ni11c woulcl cu1i1le 1lte p1;11y 10 
h:1,·c cJic trs1i111011y )lnuk: a ,i111il:.u rc"ull 
sh,,uld fol l<,w when i ,  is 1hc ,, i111c�· silc11re 
wl>it.11 i, ollncd J •H•hati,·cly agaiu,i 1hc 
p,11y. llut the CJ,� i;cucially 1c,t their 
hol<liu!;1 on 1hc policy ol the pri,·ilq;r. 
Sc�. Cr. .. l\�Jd1 v. U11i1cd SIJI�>. 16 re.I. ;�1 
(C C N.LI. C,I. lft'JO) (lc•dinr. ca,c: opinion 

2i5 D7. ) Iii All. fofi7 (1'1'.I'.!) (1010df, ,1 )t· 
utc # judi;e � \,i1ni111; 11u1 lo wal...c infer-

hr J, jr)d, J .  Of\ Cir' : c 1 1or  for J!IOSC'(UIOI 
10 refer i o a 1�11111t lo claim of pri,·ilrgc 
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s�:2,2 �I· I F- l tsCR J �I 1:: .\ I 10�� ] ' It I \  I I  I ( ft \\' i-:-;111111 ,· , r, id, IH r 

it :11 '1 •l i('S 1n 1_:r), c, 1 1 1 1 1 <' 1 1 ! , 11 1 1•10) 1 11r1 1 1 , " 11 <·1 ,: the 1•1 . .  ld,  1 1 1  is 111, ,q 1 • 1n�i 1 1g 
is (<> 1 1 1 ;1 i 11cd i 11 the loll,,"·i 11g qu . .  1 :1 1 ion:  

f;1 nun�I that he 1 du,c1I 10 ;in�H·n 'l1'n1 1* '11\ 
J q�;, I di1&�! Ill( 111lu·1,11 j p in t l1C C••lll Hl lOI jq 
J •:,ity: J"i, ik;.:c :i�:,,1n�t �cl( i11c 1 i111in:11i,,n 
nol circ·c.l: ltdil. •� ·s �iln,,� 11,1l l,nng f 1 J \o· 
lnu.!- 1111r in l,:1cl f:iill1, 1 (' \ (' 1 �td): lkibn ,·. 
Bu:u,I or t=d11c,1 i<>n. :\:,7 l LS. ;1�1�J tJ�1·.�) 
(1<· :i< hn \, ;u di,mi<..!-<·d a\ "i11(, ,11q1Cl< 111'' 
l,( '(:'\11\f'! ,,( I( 1 11\.d l() :Ht\.\\ (·r cp11 "innS pul 
l iy �clir ,ol s1q,n i111,·11dn1I 1 1 h:,1,li11� ( 1\lll· 
111uni\t f('IIIII'( lit"II\ (•II J;I01lllth lhC q11n 
1 i1111� \q'I C  .tl•otil "p11l1 ti1 :ii :in,I 1 d•!!iou, 
l,did:-.": uo 1 .i,·.1 , , I  f' '" il,�:e :ig.11n'l q•I(. 
i11< 1 i111i11.1 1i, o 1 1 :  diqui._, . .i 111')11'),I c,n �1,,u 11CI 
1 h at tr:uhrr did 11i1I f 1dlall hi\ pl,Ji�:itinn 
c , {  · ·, ;l1od"1 ;1utl t r+PjWl .1 l i 1 111 '): �II iul,c:i �  ,·. 
\ :a,iu·d �t:11t·�. 1 1 :l t 1. Cl. I. IG3 I· . S, 1 1 •11, 
�.,,o (1 �1·.�) (11111(11 :111[ lo �1:11 111(', l'J.1i 1 1tdl 
" :1\ .J1 1 1ictl :11,1111 i 1y t.,l:11J1< lie 1d,1,,·d, on 
gH111 1)dS 1,{ �t'lf-int I i1 11i11;11i11n, tu ll'�ti(y If.> 

g.ll«ling his gl",(1t1u 1e·n1 �,· 1 , ic t ;  lie.Id. , 1 :1t 
utc ui.c 1,1P.1 i 1uti, ,ual): Bul.,liuo , .  l l•dbn.l 
Ci,·il Ko. :_i·,'..'.t-:t. I·. P. l':t., ·" I '' i i  8. l�l\!J 
(dq,1111a1 ic,n h.,,nl iu l' : , 1 t  011 Jt11l.d11,,. ·, 
plf;11Jiog. p1 i, 1kg1·; Iii!\ clio.l 'b� , d J.,c � t,( 
((l<,p<: 1:11in11 11H11n,i, 1 t11C \, 1< h  l1is l11·inJ--: a 
dc�i• �•hlc 1<',idtrH); l',:c·h•>11 ,. Cc,11111 ) ,,I 
l (JS :\11gcks. ,n:! l 1 S. I ( l!lt;(l) ,· , 011 1 1 1� 1 11) •  
p ln�Cf'\ di\(li:1 1gc·.I Cnr  1d11<.;1I , ,n 1�1,11,111h 
ci{ JH i , ikt:C :,gai1 1 • I �fl£ in1 1 iu1i1 1 :1 1 i•·J1 . In 
:111\hCI <J U<'!-l i(,JI$ 1 (';·. :11 din,� �nh,1· 1� 1\C .I(· 
t i , i r ics a,;.l.nl hy fl'dn:11 < • •11uuill<'< : di\· 
11 1i\\:tl ,,{ OIIC 11( ·,he \\ i l 11<: c.:,C'\, :I J•<'f111:1 :1<'1ll 
�O(b) ,,<Hl (I' ,,111) li:ld l,1't II gi', ( 1 1  :\. J.c·:11 · 
ius.;. ;1 f111111C'd hy c.·<pa:-.11) di, i<li''d ,,)11 . t  \\ i •h 
(HJ\ (1pi1 , io11: di ... mi•,\:d p (  lllC <Hhl'f. ;\ HIil · 
)'01.11 }' \,·(1d.{ J gi \ ( 'I\ IH) J 1c:1 1 i11S,!, afl,11 1 1C'd 
�, 1(1 3; S11· 1 dl'' "' r. '"/"n, t1iqi11gui'>l1<'d ... i 1 1 ,c 
hf1C 1 10 i 1 1 lt 1nu<: \\.1, r l 1 .1 \\ll '1 , 1 1n rb i11, 
o( p1i,·ilcgc. hul 1 :ilhC'r cli'ld1a1 gc "a' lnq·t) 
on insuhordi11:i1inn of f1uplc.,�cC' in  failing 
to C()f'• p('r:1lC ni 1h f(·dn.11 r111nmit1<·�); hi111m 
V, Ro�c:11br.1it• :,1;3 1 I s. Ill:, ( 1 !1(, o, (clc-pc.11 1:1-
1 ion; pcl ;, i1,urr plc:i,J..:J p1 i \ ilq.;e :i, ,., 
11H·ml1c1ship in r.,,u1 1n1u\i,1 l'a1 t � :  hc.·1,1 1 h:11 
;is :1 c<111?-e,p1<'1Hc ;t1 101 11<·y i:,· 1 u·1 .1l H\T•I 11,·,1 

C:\1:1 < i�(' di,fl(·lin11 in l"'1 1 1 i111w1 ·� (.,,.,, i u  
,,,·, ,11i 1 1 i , ,,: ,,,1""' ·' 1 r , .. 1,., , 1 1 1 11 .  1,c·1 i 1 1  . .  al(·• 
t.,iJ.-cl lo c. . , 1 1 y l,i\ lt111 ,I, n 1 , I  J •IH\ 11,i.; .111111 · 
ncy {;,·11r1ars a11 tl1c,1 i 1 y  10 C:\f.' l < l\it1g clis­
n ('I i<>11), 

Cn/i/0111i,1: C..J. C:<,v. (:odt � lll'.!R.I (:<p· 
pcaranCC ::uu} ICSIIIIICHI}' lJr pol,)i( CIHJ>lo� ('('S 
co11cc1ni1 1g :l�\11<ia1ion ,\ i 1h ,,1 ��:ani,;1 1ions 
a,h oca.ti11g the: o,t·11l11ow ,,r 1hc J�o,,·1n-
11u·u1, and 11H: 1uhC'1-,hil' n( thr C.c,1,u,,-11 1is1 
J>:1ny: ",\ 1 1}' tniploy<·c ,,ho bil� or 1d11�es 
lO appear <•r to an,w('1 under n:1lh ,,n .111y 
&round wh:ll\<J('\ er :i11y �u<h ciu<-·�1 ic,1H so 
prop()t111clcd �hal1 lie i�11illy c,( i11s11ho1d i11:.· 
cion :1nd ,;nilly (1( , ic,l:i1i,-� this �f<liv11 ;11111 
�li:tll he su�pc11dc, l  :1 nd ,li� 111i�"nl f 10111 I.is 
cmpl"yincul in 1h,� 111;1nu('r p1c1,·idnl t,y 
la"'"); Chr i,t;tl \', J'oli,c C11 u11ni\,io11, �l 
C...l. A l'P· 2J 5\i I ,  92 I' .�J 1 1  G (193!1) (<Ii< 

d 1,1 1 i:<' c,£ p•)lit ,·uu· n C,)J l t rw)i1,µ 1 •ll f:• (HI I 1�h 
t,( I'' i, ikJ.!C 10 :l11\h er <p1t·�1i,\us l,c 1 1'11 e 
g1 ,111 , I jt11 \ :i, lo :,11,)�t'd pflu. i., I 1ui<1 (111\l \l(l 
,q,hdd); l�hn P:,dio J'i { l t11C·J v. J.1 1 1 1,0, 
l�H (.;ii. :\1·1'· '.!,I ,;�. '.!·, I  l'.'.'.,I r,1·w1:.-1) 
(.t{lion l\1t d<·� J.i,:11c,1 y jwlhm,·11 t  d1,1 l  dr· 
frwl:tnt l,i c· :id.-·d u,111 1 .1• l t,, ,,·1 i 1c  �Clt'l'l1 
1·1:i r l,y hr(r1111i11,� . :,n ,,1,jn l ,,1 1 ,111.lic dis• 
J!l3ft' :.11 1 . J  ill ,, ill . . : d('ft,nd:t11I h.111 f•h-:ulccl 
c l ic I'' i, ikg<"' l,d . . ,<: (1·11c'1al i1nc,1 ig.1 l i1 •J� 
r1,111 1uit1t t': lwld. 1 luc  <kkud�1ul h.111 
t,11:1d i c 1I , ,,111 1 :1t r  :11111 du-- 1 •b1111ill utt·d 
111,I 1;i\C� l1i1 1, •nu" , H dil); .!\lci111 11c 11. v. 
C .dilo1 11 i:1 .\1:11<' n,,: 11 ,I 11f 1· 1111, :l l ic,11. ·1 1  ('.1 1 .  
�., hl<i .  �.-.� 1  t-=:: .. ,. ::,�·, 1' ::d fd'i. c,·. : 1  ��·; p �,,.:., 
(1u,1 11 ,Lnu11, 10 c 1 ,1 1q ,d 1ci11(1.1l1·111c ·11I 11( 1 •1 11· 
I•·,�,)( :,I !> l 1 lc  ( 1 dlc j�C; he 11.ul 1 , f 1 1 0:. 1 , l  tu 
.1 11\\\1 I cpH • l i• · •" :,, tu 11o1·111bc 1,l 1 1p i 11 ( ·,,1u 
1111 1 11i· t l', 1 1 1 y  :tn,I 11.1 .f. 1 •111q1.11u 11, �1 ;1 1 1 1 1<'. 
bc·c· 11 di�(ha1 1�nl: ,,1i 1  ,J,-uic d; ·· ,\ pllldi1 
tm1.l•,)<"C, p£ ,01 1 1 \('. c an11,,t hr (ul\·cd In 
gi•. t· au ;i11n,c I hb i ,h  11,ay t,· 11 , I  1,, i1 11 1 1111 · 
tr,:,tc J.i111 , 1,111  h,· 1,1.,� l,c 1 l' •/1 1 i 1 < ,I 111 , ... ·�··1 
t hou\/' hCl l\CTH di,, l1 ,,i11g HI 1 1 1 1 1 1 .11in11 :,111 
),,,i1 1g II ,� (· 11 11 1l, ,� 11u-ut"); Boar,I 1,( F,l uc ,\• 
1 i ,rn , �I.Vi\, · I i  ( ':1l. �d 1�JI. :hil J·.::i.i 101. r, 
i l �(,fi) '1·1 <1C"c( 1 lt11� ltJ di,mi\� lt';· 1 e J 1n; IH·:&1· 
.ii::; li1nii.d In 1hc 1p1,·(.1 i,1n ,,1,, 1hc1 1 , .1, 11< 1 .  
< jHt •, fit>ll< �l hy (,de 1;a) c.1•ur,1 t 1,,j,io,d ( t • IU  
11 , i 1 1 ,·,·. 1 du\,•d lo :111,,\t·r 'l t1c\:iP1 1.'i 1q::11d 
i11f� ( 01u1111111iq :1lhl i:1 I iu1 ,s . hdd Jl(tt in < <•111 
pli;1111c h i lh  \l:·1 1 111r: In h11I\I ollicn,iv 
\\(1\JJ,\ lt'111)( I �l . l l l l l(.' ,1111 1,nt 1 i l 11tin11.,1'); 
( ) 1 .111��(' ( :  ... 1\( )\lllil'I ( o)k�:c..: \'. �t . .l • • f 1n, 
1 1o t : i i  :'q,p. :!,I r,:·,. �\01 r '2,1 1,,�,ti ( l '.1.-.�) 
(hrl,I. l,fl,1 1tl ,,f u1 1 1; IH� c,( \dH,111 cl1�1 1 i < t  
c:10. :l\ <1111,li t i11n 1,f c� , , 1 11 i1 1111 ,I <:111 111 . . �111nll. 
1 ,  11ui1 <· lC':'11 hct 111 1.1\..c (1:1 1 ) 1  th:11 hr is  ll'•l 
;1 nu·111l,c1 nf t l1c ( 01u 1n1111i,1 l':11 1 � )  

I>i,1,;,r of  c,,,,,,,,,.;,,- n c. c, . .  1c § I  :11 <1 
("upp. )!):.�) (":\ny oJh,n 01 < mph,� < <: ,,( 
11,c l ) i  ... 1 dc t ,d1P 1 du•,1'.'i IO l("\lih· 11J •<III 
m:ltlc1 , u·l:1 1 i 11� lo Ill� ,)1lic1� nt ,·1111110� 111 • u( 
in :'Ill} r1 qfcc..d)11� l(,t\ hH'llllld t •l 
.!-c: ll i 11( 1 1 1uin,11i1111] ,h:1 11 (, ,: 1 1  it Iii\ c,flic ,: c,1 
n,q,1,,� 111< 11t :1 11,I :,1 1 )' , 111111 ,u,H ul .  
:,n,1 he di•. 1111;dif 1 , ,I f1,.111 l,,,lduq� .111} ,,,d,lic 
,,Il i c (" , , ,  C 1 111,l· ·�IIH nt  u11,lt ' 1 h1· 1'>,,. , , .. l · , 

/ lc11 Hlo: :-.t,d11r1 "· State. J-;:! � .. :!ti ,,·,7 
(1 b. J!1:,:,) (dbl,a1 111t111 :  hd;l t1 1 ;1t dhh:1 1 · 
mc11C H,ld) l,cc1usc ;1 1 101 11<')' Jilcackd ln i , i ·  
h'gc hdo1 c fnln:d co11unincc ,,:\S, , l'ni:d 
o[ due pl'or.cs�): Pc:1 i 1 ion for ltc, i\i1111  of. 
c,r :\1>H. 11'101<·11 l 10, 11,c- lnl<'��1;11i1111 llult• <•( 
I hr I 101 lda 1\:1 1 .  1 OJ �n �ti tli 3 fl );1. I 1t ·,c�) 
(lhc P"'JH>s,·tl 1 n  l\ion \,011ld 111;1� c fl.,im 
<•£ JHl, ilcgc \\·i1h l(·�11c..'(t lO )ll;tltl'IS 1cb1in� 
to C<111 11111111i�l Jc1 i, i t il's grou,uh for clj�. 
ha1 1n('11t or p1im:1 L,,ic <·,itkucc c.•f until· 
Jl(.'�\: )1dd, J l1 :il J'PICiol\ rcjrc1t:1l , (1l i11(; 
�hci11c.•r r ·ipJc. tU/ 1Hl). 

///111,1,s. 1 1r l lull.111,I, �;7 Ill . JIG, )Ii 
;\,' F..'2J !,-1 � ( l �l 1 1 )  f111 <1ctr,lin� lo �11!-J•<'•\J 
li( <' IISC o{ at 101 1 1q;  1 11,oc.11io11 of l'd,i lq;c 

·1 1 � 

(�1, �·:,nJ: 1 It'\ . l'Hil)J 1 1 -. : r 1  l tF:-.:C :E l· IU)l d  Cl.All-I  J.•>'1-• t  � .. - , ... 

Co111 r ,1/ . q1 •H (ltl , : ,.1·, ·1 1n11,' n/ Sc , 1 1 , i!)' (p111 s11.11H co 1) .1 .. :;0 1 .  8 1 11 1 C,11 ,s . :u 
:t11,c· 11d ,  d )  (;;�1 i:o r..)1 1 1 1 ,· :: 1 .  1!1:, , ) :  Al i l1<>11gli d,c (''"('011<" 11 15  o{ 11,i s po�i t i"n 
li : 1\L' :11;..;u1 ii 1h.1t i (  "' ' l l l , 1  1,c i111plt>(•CJ ((,r :lll C111pl oycr lO d1 :,w :,11 )' i 1 dc 1 t' ll\('S 
as 10 1;11ilt ! 1 <,111 ""  i 1 1 , ,,c11 iu1 1  of I lic filil, ;11nc11d111c111 in  vi,'w o[ I ii(' f;.(I il,.1 1  
111<' pu 1  p11�(' c. , [  du: f'l i ,  ilq�t· i s  the pro1cc.;1i,,u o( :lll i 1 111t)Cl'lll pc1sou wlio 111i1�h1 

J11 1 I  11n. t·c.: : t11ly hc.·ing i11<,,ns.i\11'ut ,,irh ju. Opiui(111 of 1hr: J11s1irc!. 332 �l:iss. ';G], 1::11 11t)(t uc..c. rult H'u,111111c11cli1 1l; J. 11'p<:11sit111 <•f N.F ?tl 100 ( l �E,5) (p101,(,\Ctl Sll1ulc rcqu i 1 -lirc11!)(' di,< 11:1 1!:t· •l); l > 1 t11 v , .  Jh11l c: y. =':l!l iui;: 1 l1c ,lh111i�sal or a ur tc:tchrr i n :'Ill)' I I J .  .\pp. :1 · 1. �,.; �· F �,I �:!R, -1U:! Ill. :?·1 3, s,li11ol, puhlic or J 1 t i , .11r, ,,ho 1t. ·lu"-cd '"' tz:, l\' .1·. ?cl !, :· -, ( 1 !11�>) (d, ... th.u��" c.,( ,�·o Jll)' 11.:.1:.011 :at :i duly  co11s1ic11icd liC'Jii , ,J: Claic,i�o p1,IHC' ,.ffH •'l .'i  f,,r 1 dusi11� on h> :tll",·cr 1p1c�1i,,11s l<'J!Jldiut; 11u·111hc1 ihip �l111 1 1ul\ 11( 1n h 1Jn�e (O lc<.1 1 (y ll('fol(' g1 :uul ill 1 11� ('01111111111i\l r:11 1 � ;  (11 'i11inrt l! i \ t' II j11 1 y :I\ lo :1 llq�1·d 1u i,c 1•11tl111 l i11  ,,1t, 1 c up· 1 '1 :1 1 i1 ,,nuld l>r 111un11\lilutin11:,I): <lp111 io11 lit I .J: , •• ;VI , :,,c..·, l(·,ic.· hn l :  ·· i t  is ,i;;11ili1:111( of 1l1r J111.1i,.,·s, l11:! f\l,I\'\, i�j. S'.!1 i\.r.2.J 1h . 1 t  1IH·1c :11•pr;1 1s  tv l,t· 11,1 t•·JHl l l <d <;"c·, (ic)1 ( 1 � 1·,:··) (!-amc c,(<'pt li111i1cd 10 1r:uhr1 � 111 .111y j111 i�d 1t i i 1 111 1q •l 1td,l in1: 1 1 1<' 1 i,�l11 <•f in put.Ii( sdu,t,ls; ,,,,i11ion ti,rn 1 l lat  1 (  :, 1,0111 1 11 1.1 11 1,1 11·ru,1: lu �i,:11 :ul i1111111111i1y \\11uhl ··� (1111,1 i1 1 1 1i, •11:d). h:ii,cr <>1 lo 1 d11,,• II> lnt i l )' 1d,cn t :dlc d l\'ri,• Jr,.t(y: N J . �t.11. :\1111. � Z\ : H I  1 7  1 lo tl,1 "-') in :. < 1 i111iu:d , a<-r, All Jhl' dn j. (S11l'P· J�lfj(}) ("':\II)' pc..·1 !-l'll li1,l,h11f.: ,,r \\ ht, �io1 1s l,n ,·1t.r, ,1 r 1·i1 rd :1 1 c..· t n11.!-1,11:111l ,, i 1 11 11.1\ J1c 1,) any <"k( ti, e or :lf'J •hinl i, e fH1hlic lh<� 1 ,1i11cil 'lc- 1li.,1 :a 111-lil C uf11(1·r. h) 11·;1�011 ull ift', po,i1 i11n or «-111pln� 1111·11t (" 1c1hr1  o( Iii\ �p<·t,al �1:,111s. dulit·� :111d ,, �p .. n,ihil- S1:1IC', c 1 1un1y <1r m 11uidp:il) ,,ho 1c(11\r\ 1 i 1  i 1 y .  111:,y llt•I i111 ul.c. · his  <•• 1 ,�1 i 1 1 1 1 io11:1I 111 i\'· u,1if)· 11p<•H 111:lllt'IS 1d.,1iu1: 10 1hc ullu c· .  ilq:c :1�:., iuq ,1·1f 1 1 1 , 1 i111i11.1 1 i,,11 i1, 111:11 1r1s 1u,,i1 11,11 t>a c1uph,�111n1l i 1, any c 1 i111i11ll 11 1 11( hi111: 11p<•11 hr\ "l"'J •:lli1111 H i l l1<1111 l,1 ,11g )IH•t•·c.· iling . •  sh:tll, if l 11.Jd1n._: <"kui," guill)' or :1 \,1 •·:1t h 1,( d111 �  (11, 111s p:1 1{ I •)' (IJ pul,lic llffi<c. pnsi1io11 or t·1upl\J�Ul('111 , J c":l"-1111 ,,( $lld 1 1 t· fi".,1''). It(' Jf'IUo\c·d llanl'fll,111 pl(J\i,kcl J..'tuJ,ul,): Sch,dl ' · Bell. 1�-. Ky. ;:,o, the i11rpiiry 1cl:ilc$ to 3 111:'lllcr 'khich (I(• ;!1j �Ji, JC1:! S \\'. � IS  (1!1<,;) (di, 1u1n: .1,hn�c (UJH'd or :1 1 o'>c h i th in rhc JH<'l cdin� fn c  inr(·1c11, c  t l r�" n f11q11 1 ,l,·:1 c • f  p, i ,  ilq:c b) )<':11�" :11ul he �h.111 n11t 1J,,·1caf1<·r he di�i· l''.Ji,r ,,lh«er.s hl,cn 'l"'''.'oli111.,·d :,, If, .allq;<·d Ide fn 1  a11y pulilic <1fli(. <' in tlic s1.11c): J .:d,., 11fr11i:tl mi,<.v11d 11rt ap1•1c.,, ,·d). ,·. l\,,a 11I ,,f Fcluc11 inn nf l'\fh.ltk, �3 N.J I (111i,i<1110: J a. It\·,·. �1:11 • .  \nn. � 1fi �lf2 jt;1, l:'.!l .,\ .1,1 !,!;3 (19:>i) (di'i111i?.\;1I <,( tc:1<h· ( l �l.',(1) (f'Cl\pJJS <•T (01 1 •<•1:1 1 i , , 11� It !� 1\iilJ� IO ('IS h )H, 1cf11�ctJ, 011 riflJi J\rnc11'1111cnl ICHify ,,r ll'11.J1 r i nf, ,1 111 , 1 i110 1 ,·,1 11c �1t·d (,, g1ou11d\, 10 :ius,\C J <.pte·<.1i111l\ J •IIC by lcck1 31  i 1,, ,·\1i;.;:i 1 iug :i1,tl11•1ity i11 (ll111w, 1 i,,n '4ith <·101 11111i 11 t·('; hc.:1,1. <;1!-c sl,ou!d be ttntanclr.d s.t.11r. <. • •11r 1 :u 11; 1k11:\1•· , I  i11d11•il,k iv '1111,l 10 lot .ti hc,:, , i l  ror lw;uiug: :i h11d ing t,f r,,111 1 :,cu ,,·iclt ).l.1lc.·): \r:11<: H/,;u , I  o( �lrcl· mn11J,( l\liip 111 <•f biJ1 1 1 c  h> 1,·�1 1<,u,I lu i
.
cd Ex:u11i11c�, .

, . 1'l.l l l,·uc1 ,·_. ti!J •Hl :\I �.�1·,! 1hr 1'11:n,l's . in,Jui ,  i,·s ,\ou ltl conqi1u1r (1.a. App. H• • I)  , ... u11 10 n1p>111 <lt-fc:1Hl:1n1 ,;1 (H1 111h h11 cli,1111s,:d). t,0111 p1 ;11· 1 i<i11g IIIC'dic.i11c ddt:11d.1111 's pl<':1 .,· rw ro,A;  I\'.\'. C :011,1, 3 1 1. I , �G ("�11r or S<'lf·ilH rirni11;11ion. h'i1i lc 1111dc. f (10\S· pul,lic t1ffiC(.'r \\ho, 11po11 l,<.•i11g (J lltd IJrft1IC f'\'.:llllil1a,i1,11, JirJd 11111 IO (1tll\lil 11I(' ;afliflU:l· ,1 g1:111.J j11J)' ((I l(�qj(y <(JIHflliiHJ,: Ifie (Oil• t i ,e )'fc..10( ()f 1,bi111 ill's c.,�c); 1 ., l l , • 11 ,· . t<c.·" ·  tl11c. l ,.,f his  olhcc or 1he ,,,· , fu1111:,11(c <JI Oil, Jn, Ptdir,: J l•·p:1 1 1111(·1 1 1 , :!::A J .:t. �,3 1 .  liii ,,lli,i:d d11 1 ic�. 1cf11scs 10 sign a �·a i,c, l I _r; S<t �d fH I (I�,:,�•) (f'"'< <'C'ding lo If\  i,·"· c,{ i 11un1111it )' ai;:a i11\l sul 1\c.·,11u·11t c I i,nin;,) di�11.ic.,:d 1,r J •'tli(r c,tlu,· 1 ;  h, Id 111.11 I uni- l '' ''"t'n1 1 i1111, 01 10 :.1nsh(' l  iuy 1d('\,111 l  �i:111:1 c u1 1,1 i 1 111 i , , 1 1 :1I f•lc ,,i · 1••11 l o  ,·ll,·,1 1 1,:,1 •1111·,1io1t , .. 1uc·, 11·1l� !-11th 111;111,·1 , hcfu 1 e  :1 nr  < iHI �<' l \ l t f' ,. , . .  , .1 . . , ,.(. ,,l1n 1 cl 11•c·\ ,., !t.1 1 c l1 r.1 :111tl j111 y, !-Ii .ill I,)' , i1 1uc (•( iuch ln.i i ly  l,do1c 11e· .1 1 ini� \ .it.,c I oi1 g1c, i111<h ()( 1 e l 11,;1I, 1,c tl iS,<p1ali(kd fu,111 lu)ldiug any H tr i11c1 i111in:11i1111 !hall l,e di�111i��f<l up· 011,<·r pul,lic oHi
re or 1,111,lic ('1np1<,pnn1t l1dd). !or a l 'rrioJ ol r,,., )Cars. an,I ,hal l  he AfaJ\Orl1uulls: t..ff.\uliHc· ,. Ci1v ,,r �,· ,,· H' 111t>,cd (10111 <>ff1 cc t,y t l1c a1 ,pt(1priatc Brcll,11J, l[,5 Ma,<. �JG, :?!} � F. [, 1 7  (1 �9:!) aurhori1y or sl1:ill fo1 £<:11 his ofli(c ;;al  1J1r. (lc;1,1i11i;, f..a�c <lt:ding ,\i1 h ;1 11:il••J!<1us  mal· s11i1 , , (  1 l1e :i11<11 11c:) �c.·11('1:il"): 1 1 :J ) ,,ooc.J , .. I C 1 ;  di\( h:11 l;C of pc.di, C c,Jlu ,�r r1" c·ni�:,gl111-; C:1 :dg Col<.111r, 7 :\ pp. [)iv. ::?,J CJ9, J 60 N. y .s. in poli1ital -. , i , i1 y: l l ,, h11n. J :  .. The pr1i. :!,I ;01 (19.;H) (employee ,hs111is,cd Li- 1121<-ti<1n('r OJ:\)' 11.t\'C a co11'>ri1t1lion:il Tight lo 1('g11b1rcl l,u.,incss (o r  s11ppJ) ing1$<11 11c<111c ,alk poli1i,,. 1,ul he has 110 CQns1 i 1 111ional a <1 1 111; illegally; pr1i1 iuucr ,liJ 1101 1cs1ily 1 igh1 10 he :. pc,l i t 1· 1n.,11··: di�d1:i1�(.' 11phthl): in J,is 0,,11 bd1aU a l  hea1i11g: pc1i1io11r1 I a>.vn ,·. Scl11,<.,l Co111111i1 1rc ,,I llo,1un, 331 1rim1atcd): I n 1c f' ··co. 9 App. l > iv. 2d I-las, 1 1 .  l�O N F  '.!cl i,2 (19�· ·1 )  (!arr, 136, 195 N .Y.S 2d (1 9,,'I} (dii<iplin>< i· �iu1il.. 10 �lc,d1,1" '  1 ,  I t'd . 1 1,f·ict., hu t  hc,c JH()((·C'dini:;1 :.gailuf J l fo1 11c�: hcl,1 1h.11 a1. 1lic1c "ai a IHar ini;: <li>111i,s.1I upheld): 101 ney may plead I'' i,·ilq;e ai;,inst 1dl 
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§2273 �1· 1 .1· I NCRl �I I N :\ I l 1 ) N  l'l ( I \  1 1 . H ; t. (K \\ig111n1,, I , jd , 11d" 

1,rru t 1 icd 01 1 t c ;11hl \\·;1s n11 tti.11  :t��.1i 1 1  fot tl it· c,11, 1 •�<.· t l 1 .1( l ,c h·nnld f<·cl 
1 h a 1  h<' �h .. 111.t g i , c  d,c j , J Jy  1hc l,n11 lit ,,[ ;,II his  11w1c,11r1 1 1� 011 1hc d., y o{ 
the l(>l1l,(>1r ,11,I il,:,t ' 11,c-y' ( 111r,11 i11r, the: de f,· 11 ,l .1 11 l :1 11.r his (01 1 11\d) h:,d 1 1'1 

do11c i 1 ."  ·1 hi� i, d:,i 111nl l<> h � , c  , i nl:i1cd 11,c 1 1.1 1 1 1 re J 'l<>l 1 il,iti11� ,d"" r1<r i u  
;iq�u1urn1 10 1he; l . 1 i lu 1 t; of 1hc :\t·(11\('d nr1 c 1  i.d 1 0  t( q j (y. 

· 1 hC' �l . 1 l l l l e', A 1 1 i i l,· i�Hl, C :,>il<' of C :1 11n iu.d 1 " 1 , , c c  d11 1 1 · ,  ,l.,,·\ l l• •I j 'l • •hi l . , t  d1r" 

t ,,1u1111·11t i 1 1  .1 1 1;11111t' ll l 11 1 •t•11 1hc l.1 1 ltai ,. 1,I 1 11(' .,. c 11,1·,I 1,1 l , i.,, , 11u11\• I 1 , ,  1 ., , .. 1 111  e 

.111( <,flt- r  �,1111c l ( \ l i 11 1t1l1)' :ll,nut 1ha1(" lit  I d  
n,,t :.n inl 1 •11 •J •C• ('•11111 1cnl)  

O, rr.m•: �t:11e \. ' .  filac:.k, l�,0 01('. ::'.f, �J. ·1 �  
P ::d I i i ,  1 1 7  l lP'.F,) (a��aulc ;  C(H1111,('1)( on 
ddc-11d,n11·\ f:, i lurc 10 a11c-11d 1 hc IJi:d. thus 
1110.l .ing id<.· 1 1 1 1 f1f;1lit•11 «lifli(ull, lirlcl ueol � 
\ inl;1linn o( 11,c pri,·ikgc). 

50111/, nn l: n1n: Stair. , .. Kn:.pp. 3) S.D. 
I ;7,  1 1- 1  1' \\' 9�1 (If<! I); S1a1e ,·. l .iudic. 
'>I .<;.fl. !df>, " I :, :, \ \'. ·111, (l!rn) c· \ll the 
!',id,·1ac,� rh:il li:1\ 1.rrn in11.,rl11,rd lin r li. 1\ 
f,,..-u i1,11111Juu1l .,,, tlir I'·" l .. { 11H· S1.11e; 
( l ie  drl«·11rl:i11t J,:,c; ll(t( iuUPdUd' cl ;\II)' cd•  
d<"n<c . .  : lirlcl 10 , iPblc 1hc pt  i\  iki!< ). 

T<,o>f'Jtfr: 1 1 :ivs ,· . S1 ::1 1<'. I :",�• ·1 cnn. ��1�). 
1 9  S.\\'.2d J I )  (l!•�'H: l l 111d,i11s , .. S1:, 1c. 
1,2 Trnn. 1/)>.. 1 1 0  S.W."d 31!! (1!1'.I,) 
(,·:1g1.111cy): I 111d ,·. S1:11r. ) fH ·1 n 1a. '1 D. 
:!fJI S.\\".�,I !','\�l (J!) I*•) (lic,111i, id,·: I.ii i . , ,  l' n( 
dc.· ftnclant 1 0  p1C,d11cc c, idt·nrc i 1 1  r\'. 1 • L 1 1 1a·  
1 in11  of r i r <umq:1nccs 1.,i<,�d 1• 1 «·�111np1 io11 
1hat !II• h cdckn<C ,,Puld h:"t· hc('u 1111, 
ra,·o .. 1l>k). 

T,xn.,: f.1d �'·•· \', �l:l.lC. � I  ·r,· , C1i11L 
3·1 :!, �-H. '.'.(1 $.\\'. 'Cl (1!<11'.!) (bil111 c  to 
,\((c,11nl r .. r fl'•\\,··�i,,n <•f .\tc,lr11 ,�c,n,1<.): 
Tlo<HJC ,·. S t.llC, l!•O If.(. C1i111. .1,·1 ,  ·�n 
S.\I'. 580 ( 1 �21) ( rc>hhnr; CJ ll(•t•·<l in IC\) 
i11{r,1): N«"wl(Jfl ,. Stt'tlC', 91 I ('X. C1im. �hl. 
2:< I S.\\'. 2.JCJ (1!1�3); 11,,i,., v. S1.11c, l (J', 
Tc-x. C1i111. '.'.ZI. 2!!Sl S w. 1/18 (19�1;): r,,,,. 
h:11n v. Staie. J(,fi ·rrx . C1i1n. H'.J. :�,o S \\'. 
10!)2 (1�27); l'inlt , .. SDte, 1 1 0  Tex. c,;,,,. 
�'15. 10 $.\1· 2d :,(,.( (192S): fc,11c5 --. .\rate. 
I l l  Tex. Crim. 1,2, 1 1 3  S \ 1·.:l,I ,•1� ( l \i-�fi): 
\\·1,,,,1 v. S1ate, I Hi ·1 ex. C,im. 33/i, '.'.Ii S \\'. 
2d 139 ( 1 !130) 1licr11or 00c11�c); I lntn ,·. 
Scale. 1�'8 Tex. Crim. '.,2, 78 S.11° �cl 'l�I 
( 1 '13:i) (1hd1); llridr,c, v. Siatr., l'.!8 ·1 ex. 
C1 i111. 514. f<3 S 11° .2cl r,i l ( J <1:1:,) (111111Ckt: 
l\()OIIC v. S1;.1�. Ju/Ha, di!;tin�uhl inl); 
\\'<'atlicrrc<I v. St;1tr. l!.'9 ·1 rx. Cri111. !,H. 
89 S.W. 2d :.!12  ( 1 '1:1:i); l'arri,h v. St><r.. 1:!!J 
Tex. C,i,n. ti:!G. '.I I  S.W.c<l �tiG (l '.l:l1i) (,.11,r. 
clc1); l ld11,s , .. S,atc, 1 3 1  Tex. C1i111 . 3511. 99 S \\° .2,1 3r,3 ( 1 936) (H•, :,uh wi1h i111c11 1  
lo 1 ::ipc): c ;oldrua11 v. S1:11c. J30 Jex .  C1im. 
1i l ,  95 S.W.2d 1n 11�3G) (co,1s1,ii:,cy lo 
l11ihr); John,on , .. Sr,1e, 132 ·1 cx .  C1 i111. 
390, IOI  S.\\'.2d fl',) (1937) (tol,hc1 i, :  Cole 

man , .. $late, 135 Tex. C:1i111 . 22'1. I I ll  5.11'. 
2d (,00 (l93B) (11r111clc1 ); Yc,1k v. Stare. J.1') 
Tn. Crim. (i � I .  198 S.\\' 2,1 106 ( 1 !•16) 
(11u11,kr; .11g11mrnt su�<tptihlc of 111 1b\(1r. 

hie inlc1c11ce 110111 Ja ilurc of acrnsc,I to 
""iry. hdd c,1r,r). 

J'omn,,t: Su1r.; , .. Holl()ll, 92 \'1 l.",7, 
102 All. 1l,9 (1!11,) U'"'cc·, 1dc1rnce I<> 

"1111e·\ 1 ·l.ti1H'1' (". i,I, llt"(" ... l,dd llnl i1111•u·1·n 
(>ll ()1(.' b(I\). 

l"irR,'ni,1 :  :\1illr;- \". ( u1111 11n1 1,,. ,· ;1l 1 h. ) f1 3  
\· o. �·<1iJ, 1-f(J S I:. ·Vi!I ( 19'.'!') Cl 1 1,c 11,lc 
du,·\ U(1:f 1•11·,r111 pt •111c1 r , o 1u 1 1,•·nt ;11HI 
c11 1pl,.,�i, Uju•n 1 )1,:- tt·,1 1 11uH 1\ 1 1 1  1 11hn ,,ic­
lH:�!-CS si111plr l.C'(;l11H' it ((•tdd (11,I� he (Oil· 
uadin<'d t,y t l 1c  a<< 11q·d � 1 1d lie:: st:i,uh 
rnu1c"). 

Jrtt3/i:·nc;/,· 1 u; «;I.II(" V . .  \111;.J ;,l< tit 1; \\' ,t\11 . 
!lJ, i�I l'.H' (,n·\ { l '.Ui',); "i1.i 1, , H, il, u, 1 1',: 
\\;,,!, fi, ·t. :1· , 1  1·.,c 1 1 �, cl�(.::) (d< ( 1 11,l.111l s  
c ,ua l' 1d1(i.il �ilcun� \du·n :11 1 1· ,1c·d 1<. llhl 
J0('< Itel ),)' ll 1r f'l l'\1·111 11 1 1uc  iplt 1; 5'•1J lr. \'. 
l':"<l,:,1 1, P· � \I :1\11. �I l l .  1;  I' '.!d I i  ( l � .- i,,) 
(' ,,· 1,t•1 c iJ 1h� 111:, 11·� l,p..., 1 t .a 1  ,:, id i t  i, 
flt•( �pj," ,,,,i 1 1 1 i 11g In 1 hr :11 1 11,nl; ) 1dd i111  

pH•p( I) 
l l'n t  J n,·,ni11: \1 .1rc· ,·. < ..... 1 . 1 .  J( I I  \\' \'.1. 

1t.t;. I �:! S F  ht,9 (I '(?(,, (1,,n111w11t I.< Id 
i1urh•1 •n): SUi c \' . hiuc .,id, I O I  ,,· . ,·a. 
3!•u. 1 10 S.F. :l3B (I(r:.:;). 

li' iJcor�,;11 : I Jnl Yee \· . Su re·. I ��� \\' i,. 
f):!7. I J �  N.\\'. 12�, ( l !1f,J) (1.1pc-: .tcr,·n, lan1 ·s 

bil 1 1J(• I() cdl h il 11( <.\t'S 1 0 1  dt' ll} hi, J:"11 · 
0 1 i lt('.t'1: l l.dl 1w1 \ Su,c-. 1 ; 0  \ \ 1'i. ·1 ; 1 ,  lfi7 
N \\' . I ;  3 (J �1::�) (l cq �i r,t� .1 h• ,u,c of i 11 
b 11u·; ,,,nwu·n1, f•II 1,1u,1'1 ,,d;11 t iun , , f  n j . 
<kll((' h(')d in1p1 , 11 •<'1 (IJI ,Jw f.11 I \). 

CA'"'"' R. '°· "'"'· 1 1 II C :  1 1 1  ( l 'Hllj 
(�talrmrnt iu 1lic: cl i.tJJ:t· th:,r t l u- ,,nu, is 

Oil Iii(' �((U\td I() :H Cclllll( fo1 hi\ J olt'�C11CC 
;1t lhl! J ,lil(f.', <·le: . rh,:- ;t11 1 1,c1I nc,t 1 . 1 l . i111� 
the �c, 1 1d .  i$ p1c,pn): R .  \. IL:i�d1 n .  jl! •:�,•1 ·I P 1 H .  jf.�, (:--.: B )  (jnd��c· , 1 <111 1 1 11t·111 hcl 1 

n11I imp1np('I t•ll 1l1c f,h t\•: Jl. Bu1drll. 
1 1  011 1 .  L. R. ·1 10 (l!t/11,; ( fail11 1 c to ;1« 11 11111 

fq1 p1>��c,(io11 ,ti �l(lkn j�1u1,hl: �{ ,. C:1 1r1 in. 
18 0111 I..IL 4'..", (1'11 1\I) (l(i,lcl, I I ,  I .  ''"" 
ha,I n•111t1H·o1cd on Sft1nc , 1 1 , t  01 111.,dic 1<· d 
I n•I i111011 )" lo a (OJI\ CP,;l l  111 11 \\ 1 1 ) 1 1 l,r ,I(• 
< •l'•Cd: ··1 ha,·c Jic·.11d lh<' ,au,r I.ind (,{ 
�l:ltt·111<·n1 h)' (1 i:-1 jud1:cs ,,, t·r ;,ud n\c·r 
:li�·1in ).('fu 1 c I t-:�•:?. :iu,1 ii fl('\ (' I \\,1$ 1 lu,111:h t 
an i1111,1C'pt ic-1)' '" .111 1 1 uL,i1 1 1,in.,� 1,, cl•l 
a1 th:tl 1l111c '": l ie 11 1hC' ,11,J11l h ,,I 1 lic ;1( · 
CUH' cl \\·,,� <IP!-(·d .. ): H. ,·. K:,,.bu1,,I y. f1�· 
Jl L R . f.:!f, ( 1 !1�:�) iH i1lddl, J .: ((111\ltlflJI� 
on l11c J:id·. ,,r ('\ icku<c \0111 1  :1dir1illJ.; an 
idc·1Hifi, al io11 ladd p1np<' 1 ). 

)'1111 IITII\I. l<.1 ,� ...... : l :1,i1c,I "•:11n \', '.°','a· 
, :11 1(), 3 I' I 1 ·1 3  (l�lfll) (thr l,1 ig1 11.d �(•:lni..,li 
J't' UJI Codf � 1A3. on the 5tH\C' , .f i1111•1 i�11n-
1Ufl1l of anc * pc1�011, J 1Jlnidi111� 1hat chC' 
f:dfUIC (1[ 11. ,H(ll\('t) In J;i\(� i 1 1f 1 1 1 11Ut ic,rl 
11( tlac JH H•1n 's ,d1ft<· ,d,11111� or 10 pto\.C 
1h:1t he \.\�,s ,ct .ll liht·tt)' )hall i 1 1 c 1r:1!>C lhc 

4,1H 

("It :-;.111glttv1, . ,  1, J!)t i l) l H�I F I U - '.� C :1-'. J 'H (J:SI (-: I .  \ lt,.I  �:.'.27 � 

( \ i1l( IH (', 1 ,  d, H \  , , r t , l , i l  .. , l( 1 1 l l l�t l i 1 1 ·· ·��UI IH l l l  I • )  :dhHlc fo or ( ( 1 11\lll( lil 
\l)'Oll l ii!I (:,i lu1 c  to 1 ( \ l i Jy .  · 1 1tc 1 .J.,i 11 i 1 1 1ptHl <,( 1 1 ,c �1.1t11t<' is th:ii ( ( •lll\�r·I lttr 
the 51:nt·, i n :t1!,:.t 1 1 1H 111 , 11111<.t J 1·( 1 ;1i1 1  hu111 111:iling 11\C o( th<.: �ih I H f  o( the 
a((ll!-<: d d u1 i ng l 1 is  t 1 i : , I  ;"�:, inc..t lii111 liy di�<·fl <,r i 1 1dl 1ct t 111c:111s. :\11  
i1 1.J i1 < ' < l  ( l l l l l l JH I l l  ll( tPII Ilic f.1ilt1JC' u( l l1f' ; l (( dS<'d l O  \(.'\li(y is qui l t' ;1 5 h 1 1 1 i f l l l  
;1\ ; 1  di l f·l ( "I H', ;111tl t l 1 i\ ln l l , I  J1,I\ nftt U 111 '"  tl1 ; 1( thC  ltlll\n lU( IH, 1·') ol tlaC' 
\j,,l . i l i1 t 1 I  p( d1t• � . l ,IIUI\' \\ t.ll' l l t l{ (11 1 1( '  ;l\nid, ii l,r tllf' 01tl1 t1 i t l l t  1,,\ r.( IH l l ll'l'J ill 
!•·l 1·, 1 i1 1g i11 . l 11 c·t t 1 . 1 1 1 1 ( 1 1 h.1 11 di1t·<t 111c.111s o( tlis1t·t�-1 1 1.li 1 1g i t .  

.J fl(' �l: l ll l lC i<. 11ot ,ho,, U l t )  J i:I \ C  lteCl1 i 1 d1 i11gnl. hu\\T\T I ,  1 ,y  d i <. 1  ),,1,,i11g th:tl 
(1J11n�� I, in a1:�u1 1H·nt. 11,<·d J.111�u:1:;c ,.,, I.it h 111igl11 1,c co11�1 1 1 1t·U a� :ill i1111 di<:tl 
<H i11cl i1 ,·t 1 :illu<.i , > 1 1  lo th<' [ail111 e of llir :t< < t 1 <.t·d le) tc�tih·. ·1 o c , ,1nc ,\id1i11 

dJC p1t,l ii l , i : ion the i1u1 ,l i, .11 1 .. n 11111!-t lie ;1 1wt t·!-\.n�· fine:; th:;l i,. \JIH" 1h.11 f:l11not 
JC�IH'lll:1bly l tt :q,pJi<d IC> tlH• f: , iltu<.· (l{ the ;a<t.U!>Ct) l•) p 1 <,d1 1t(' odll·I lt·sti1noll)" 
t h:-in h is o\\·11. \\"ltnc 1hc1l' is  ntlwr < · , idc11e.c, •H tlic :ih.s<.·11<<.' n{ c,1lit1 t.· , i c l r 11<C", 
lo whid, 1 t11,;1 1 l.s 111:,y r.-:1<011.d,I\ l ,J,c  licTII :,pplinl 1,y du.: j11p·, Il,e SllllllC 
i s  TIO{ t r , 1 1 1'-�IC'�<·d. ·1 he (:,,c nf l 'i , Ju·1J 1'. Stc1tr. (,9 ·rcx . Cr. (��t\. is 
1 1 1,, , (111. 'l l1c , .,,,. \o..1\ c ,t 1C: u( i 1 1 1 1 ·q \ \ i lh  ()I l ic· \\ .. 1hto11,  :11111 c lw (pll11,,i 11.; 
l:ll •f;u.,g(' ,,·:111.. U\t'd; pr,t--J .. I her (( II � t i l l  IIH· 1 '11) ' ,('t l l l iu�� \\itlll '"\ Ii.I\ 110( hcn1 
(1J1 1 c , lior :1 l('d the:�· ,,·i l l  I (  I I  �()ll JI() ()JJC.� �:I\\' the ;,n ,,r i 11l(."T(l>ll l�(' ('X l <'J•l the 
lV.1) ( f ' H .•�fl U l l iX ;11ld d(· [cud.t l l l ) . •· 1 is (JUI' lf1;1( II•) (lllC \\,IS J 'lf '�CIII ;\I thC ;I(( 
c1f i 11 t('J<ot1IH' l iut die·!-.(' (\\n; 'tis tnic· tli : , l  ()Ilic \\°;1ht<H1 tc�tif1c:� th .i t I H) tine 
\.\':LS 11 1 c:�t 11t , \hen i i ,<.: de lc11d.11tt lolcl l u· 1 1t, t.1l.(' l l l l l'('lllinc (''<t i '' l u  1 �, t Jr :111d 
l lu· cl('(t· nd.1 1 1 1 ;  h11 1, gent I< 1 11( · 1 1 .  �lie )i;1s lt'�ti(inl I•> l,01h o( tfu �<' 1 1 :1 11,.1< tious. 
;,11cl IIH.:)' 11:1\c: nnl d:11(·d Jr, I '"' :i wi1 11c,s 011 1hc 51:,ncl 10 1 01 1 1 , �di, 1 hn lnti· 
IU<JJJ)' i u  :,ny 11�11tifular." I t  is  ob,·ious lro111 the cp1<Jt:ltio11 1liat cc,1 1 1 1acl i(lio11  
(fr111:111dnl r.0111<1 ( (JIIIC f , . ,,11 JI() 50111 ( C  SJ\(' ti,(' :lcn1<r-d. · 1 1,(' (\Hill hd,1, :111,l 
"isdr '" Id. lh:,l 1 hc s1:11 1 1 1e "·:,s i111 pi11,;c,l. ·1 he c:,sc c,f Jad,1011 , .. Stat<, 3 1  
1 ('�. C i .  � 1'.! .  " ·'� (>IIC r . .  r 11,, r ,  ol lll()llty. I n  :1rg11r11c11l (01111,rl s;,id: ··1 
i:,y they l,J,c 1101 1 ,ioq·d tl1.,1 d,c r 11c,11cy "·:os D 1 <·"··s 111011cy. \\'1,y h:"c they 
11,,1 h�d Ort" 's l :1 111 i ly l ,c1c, and 1hc 0!111·1 " i 1111·ssn. lo p 10, c: J l,.1 1 11,c ,nonq· 
\\':H D,c,, ·s IIIOIH')? J)u11 ' t  )Otl kilo\\' 1h;1( (ollllSel ,"l1 •p1 t·(i:11('S, the i111p(1 1 1 a n c c  
(I( tl ,c t' \·idcuc c .  a11d ir  tl,r.· 1uunc·y \\·;,s llrt·\,. ·s 1ntHll') lhcy ou�ht  10 h:I\ c h:ul 
their ,,·it11n,n l,r1<: lO l''"'c i 1 ?  ,\11 ,l  1 101,ody l,:,s 1n1ific-cl I() tl,is j111 1 ·  that tl,c 
111011q• l>do,,g, c l  10 dd<'11d:111t, :11,d J,c h;,5 1 11'vn c J;,i111c-d i t  ,i 11cc 11,c sh1·1 ill 
tonk i1 l ro11, J , i,11 ." 'J 1,,: aq;111111·111 1,·;,s hdd lq;i1i,11 :11c. 1' l :1 11y l i l .c i l l 11s11a­
l io1 15 ; , 1e av;1ibl,k. 

[379) In 11,e c:1�c bdo,c '"· the S1,1e·s c, id1·1Hc gon t<> �ho"· t h a t  
l , c  w�s alistnl lio11 1  t l ,t· ( i t y  (,! .'\ r11a1illo d 111 i 11g � 1.1,gc p:1 1 t ,,r the ,Lty 1,pon 
,d,irh 1he 101 , 1 ,<'ry 1c,c,l. 1 ,I.Hc; Jl , :1 1  l,c ,,:is sl'n1 ,,11 1 1 ,c 10:iJ 1 r :1,('IC'd by 1hc 
<1ffC'11dc1s in , : t 1 inus pLHes in :,11 <), cd:11111 :1u\l,11t1ll•i)c. I t  111:ir he co11c<· d<· tl 
chat  on �u11u� o( tlin�c P<.L1c..ivo S,  tl,c· 1 c  wc1 c 110 otliC'JS h i d 1  hi1n. IJul it is  h is  
ll1cory th:1t i t  ,\':1s nc,t he 1li:1t tiic St:llc·s ,.,, : i t 1 1<·sses s:,w. aud tl1:1t J ,c  w;11 the· 
,, h,·1 c. To 1111: e l  11,c 1 1·, 1 11 ir1·11 1,· 111s ,,! the J:,w "1 , i ,h  Jl,c ' l'l 'cll:1 111 i ," okc,, i i  
,.,.·cH1lcl l,c .JH'<c�<.;11 )' tl1:1t 1lic .,1a1c of 1 h c  c, idc·nrc Le: sud1 :is tu <: xtludc the 
l. 110,dcdgc 1,l l , i�  p1csn1cc ds�whc,c by 01h(· 1,-. 

J )t"'n;,l!Y· i, 2 ,iP!:llir1n n( . I i i(' rri: ilrge �net 
I.'\ \OHi; lhlt( p1dgc·� ""'('ldlllf;;: lJ1 1Hnl 
S 1a11·s , .. l.11w11, 4 )'.I .  ,o ( 1 11ll' ,) (sin,il:n); 
\ l niJc,I !>ta 1c, v. ·r ria. 17 l'.I. �"3 (l!llll) 
(ilk· • vo1i111;): \ l ni1r,I St:11cs ,·. $:>1ibla , �7 4BG (l!•IR) (n1111dn; ,·iti1>g 11,c aho,c 
I n t  � i 1h  >f•p11J\a)), 

� .iiho whr1c othrr f•rn,•111 1,•nc f•ifunt 

30,I CllH' ,,:ls pn!-<.il,I� 1hr ,locr. tl,fir ,lrninls 
(1( tl1c·i1 �11ilt :lllUh' ;ll\ i11f< 1('1J(C lh�l Iii( 
,h fnhbnl ,,,1s 1hc 1111ly pns,il�Je fl<•<:r. ;and 
1his is tlist intt f1t11n th( 11,ln(n<r f 1v111 hi, 
failure lO deny: , .. 1n11H•n,,r:d1h ,·. H.ich-
111,, 11<1, �07 �la,s '. !l8 N.F.. BIG (l!ll I). 

$,·� /\111,c,J , iO A. 1 .  R. 13c6 ( 1 ' 131) ;  ..\ 1111v1 . 
1)5 ;,1. 1n5 ( 19 1 1}. 

H!.1 
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INQUEST GONIWE & OTHERS 

FURTHER SUBMISSIONS 

ON BEHALF OF THE SOUTH AFRICAN POLICE 

1 

It was Mr. Koni ' s  evidence that after Col .  Winter saw the 

transcription of tr, e phone cal l  of the 27th June 1 985 between the 

deceased, Mr. Goniwe and Mr .  Schwarz, Winter immediately made a 

phone cal l  and immediately left after the phone ca l l .  According to 

Koni ,  he also did not return to the office that day at a l l .  

Koni, Bundle .:1. F34, para. 36, pp. 1 1  and  1 2; 

!<oni, Record. Q .  3207, ! ine 1 1  - 3209 l ine 7 .  

) ).I c.l \ ,_ '-"� <:.O 
- ""\., \..

.. - . ,' .. 
,. .....:., ..... "' .. \,. � . . 

2 .  

When Co l .  \!\/inter : s  not a t  t:-ie office, some other officer, for 

instance. Mr. Wentzel, used to s ign the WH 1 1 .  

See G 1 0  datea 25 June 1 985 .  1 ,� 

�- ',..\.,\J.. 

3 .  

The cai l  on  the 27th June 1 985 to Barry d u  Tait must have been 

before 1 0  a.m. (That is the time that Mr. Goniwe and the others 

ai legealy left Cradock for Port E l izabeth - see Mrs. Goniwe, A 1 and 

Mrs .  r,./lkonto, A29 . )  



··� .. 

- 2 -

4. 

There were therefore oniy two cal ls  transcribed on that day, the last 

one ( i .e.  the one to Barry du Tait) before 1 0  a . m .  on the 27th June 

1 98 5 .  The probabi lities are overwhelming that the WH 1 1  would 

:1ave been placed before an officer du ring the course of that day.  

5.  

The officer before whom the WH 1 1  would have been placed, would 

have signed in the margin as happened for instance on the 25th 

when Mr. Wentzel s igned. In this case Col. Winter signed next to 

the second ca l l .  See G 1 0, 27 .6 .85 .  

,, I ) ! ' /I �  
,..,.  / ·,.1 

J / 

6 .  

,\ 
. 

'\ � 1, - i., '--
" ' .. , 

..... 
• 7"'- . .  ,/ 

:\ '� ! l C , 
' 

; 

The transcript of the Barry d u  Tait cal l  was a long transcript. l t  

would have taken some time and Col .  Winter could not have s igned 

next to it i f  he left immediateiy after the phone ca l l  he a l leged made. 

7. 

The fact that Col .  Winter therefore signed next to the Barry d u  Toit 

cal l ,  is further proof of the fact that ' 1 r .  Koni is ly ing as to what 

happened that day.  O n  the prooabil ities from the objective facts as  

disclosed in  WH 1 1 .  Co l .  1Ninter must have been at  the office d u ring  
·-r 

the day of the 26th June 1 98 5  and did not leave the office for the 

whoie day, as testified to by Koni .  



3undle 5 :  T::e series of exhibits { these are 

documentary exhibi t s )  

Bundle 6 :  The original ir.quest record. 

A3 . There are also ;hysical exhibit s :  

:::xhibit ;{ 1  

:::xhibit K2 

Exhibit �3 

::etc;"!ator ; 

Li:npet Mine ; 

�ap ( c�is was handed in with ? . 24 ) . 

A4 . ?je heads of arg��ent fer the families present a thorough 

},.4 . 1 .  

.�.4 . 2 .  

.� .. 4 .  3 .  

2.nd useful tf:e :acts and organisatio::s 

�entioned during t�is i�quest .  We will only repeat :actual 

s tatements  and references to the evidence , where they are 

necessary in t�e development of our argument .  

Families ' ::eads 

�he heads of Argument fer t�e SADF deal primarily with 

t�e Si;�a: c� 7 / 6 / 3 5  ( a�d its i�rerpreratic�} ana t�e 

credibility of du Plessis . 

s.::.DF :r.eads 

�he heads of Argu�ent en behalf of tte Police deal 

primari::..y ·.vi th t::e credibility cf Koni a.1d those 

points �n che ?areilies ' ::eads which allege er imply 

police i::volvement in the murders of �atthew Goniwe 

and his ccmpanicr.s . 

�olice Heads 

�te heads of Argument en behalf cf du Plessis largely 

confir� and add to the points raised for the families 

( ?ar.1ilie s ' ::eads ) ,  -:1ey also , ; n-:er aiia , ce£end cu 

?les s i s ' credibi l i t y ,  deal with the ' Counter 

�evolutic�ary Warfare '  and cperatien Katzen . 

Du Plessi s '  r.eads 



.!.4 . 4 .  

4 

Tte main issues raised and in dispute , at this stage , 

are whether van de!:" Westhuizen and othe!:" specified 

person s ,  t:.e S�DF ar.d/or tte Police and par ticularly 

the Securi t y  Police murdered Mattt.ew Goniwe and his 

companions and furthermore whether the Signa l ,  du 

Pl _ _  essis , Kcni ar:d the evidence and doci.:.rnents a s  a 

whole cast any reliable new light en :hese questions . 

?arnilies ' �eads paras . 1 1 5 .  

�S . �he re-cpe�ea i::1quest :.as ;.ad access t o  a number cf :op 

secret a::1d secret doc�ments a::d i�£or�at icn which was never 

before cf oublic k�cwled�e . The new infor�ation has placed 

ttis Ccurt in a unique sit�a:icn to consider how persons 

such as Xat:�ew Gcniwe �ere ccnside!:"ed and viewed 
' 

st:ructures c.::d ciccu:-::ents cf  ;-overnment '. 2.::1d the Na::::.o:1al 

Se cu!:" it y :<ar:agemen t System) ·,.hich t � l , __ ... -:-.cw were largely 

secret anci :a�cc . 

, :3u::-,dles & _ & 5 �enerally.  

�6 . In tt.ese submissions we �repos e ,  while keeping in mind ttat 

:his is an i�q�est ,  co ccnsider t�e �actors surroundi�g and 

2.eading '..:.p to  : ::.e :-:-:.:rcers en 2 7  June . 985 \';":! • .  " l l "'"-----
:=c�sider : ��e -:::eceased a::1d l':ow t::ey were ::mrdered ; the 

?ressures and possible suspects ,  

possible :-:-. cti\..-e s .  

:::eir circ�mstances ,  

?hereafter '.,,'e will examine >.ow t::e 

Sic;;r.al :.;.1pac1:s c:-i the facts and the qe�eral scenario.  

?i�ally we �repose t o  evaluate the circumstar.ces and sub�it 

�hat our co�clusicns are . 



( i.:. i )  

5 3  

Goniwe and Calata under ;10 circu:ns-cances ever be 

appointed to a post in  the DET again . 

3undle 1 p 6 5  ( Sig:::al typed and :::otes written t::ereo:-1 , 

p 68  (?curie ) ,  p 53  & 54  ( ::andwrit t en signa l ) . 

6/6 / 8 '5 : ' 30S A�s1ekornitee ' meetir:; c�aired by Vlok 

in ?retoria refering a decision en Gcniwe ' s  re­

appoint�ent: to a c���ittee under t�e cirecticn cf  t�e 

S Sv"R .  

( i?) 7 / E / E 5 :  ':::e Gelc.-2::1h1.1ys cor..mi t tee :: its  t o  discuss and 

draw-up a report �or Vlok en c�e possible re­

appoi:::t�en: oi �atthew Gcniwe to a �est in t::e DET. 

� 9 '.: G 3  ( 1 6  - '1 7 ) . 

7 / 6/,3 5 :  ·=:-:-:e Sig::al is  sen,: , :r.arked '"...:.:. ters gehei:n" 

and for :�e �ersonal attention of va::: �ensourg . -.. 
.!. L 

has no reference to  t�e appointment c� Goniwe to  a DET 

post �hatscever . I': �as :r:o . i"i'.en t i�::1 of an OPGBS 

:.;ee1:1:-:.g , :.. t:  is  :::ot a confir:-r.ation -- t�e 2 3 / 5 / 8 5  

sig:::al and �akes �o reference theret o .  

3ur:dle - � ' < ; -' I Gelcer:r:uys � p 5 1 9  ( 1 2  - 2 1 ) 

( . .., i ) 2 7 / 6 / 8 S : �<at tr:.ew Gcniwe , Fort Cal a ta  and t:-ieir t-;..Jo 

comparnc:::s are rr.urdered. 

�5 . T::e £act ':�a,: t�e �ignal was senc ar:d received is  confirmed 

by t�e Signaller ar:d van Rensburg .  I t  a�d its contents 

t�en cculd al�ays have been drawn to van �er West�uizen ' s  

a ttention er �e could �ave cemanded to see the Signal ' s  

exact · .. ;ordi:::g. �u Pless i s  could �ot therefore have 

afforded to have a sig�al which conflicted with what he was 



S 5  

GS . 1 . �e tad :::o expectation :tat the Signal �ould arrive on 

t::e 7 t h ,  yet t.:::-ies to say te needed tte Signai i� case 

the line £unction canal ( Security ?olice) overlooked i t .  

R p 208  ( 4 - i 1 )  

also see Fami:ies ' �eads and SADF �eads. 

G8 . 2 .  T::e clear ' li:::e £unction ' for detentions lay with the 

Secu.:::-ity ?olice. �::ere is  no aood reason whv van der � . . 
Westhuizen would t.:::-espass so blatantly into tieir area 

cf j �risdicticn ( and be a llowed to do so by van Rensburg 

:-:c.-,_;e known :�cDonal:: ' s preser:ce) 

?urther�o.:::-e tte.:::-e is no evidence that van der Westhuizen 

contacted anyc:::e about jis proposa l ,  not even Snyman who 

was witj �i� en t::e �he.:::-e was also :::o indicat ion 

tjat t::e Sig:::al ' s  p.:::-oposal was ever t::at 0£ a ccr:unit tee 

cf '::-:e C?G3 S .  -� ,::::, C: "  rr�::: l - --- ----'-::!··-- t�ere£ore appears to contain 

t::e �ersc:::al :-ecc:n:nenciaticn o:: van cer '.·:esthui:.en . 

s�a.:::-t , ��ndle 1 � 37  - 39  

Snyman , �und�e � 9 96  - ? 8 ,  p 205  ( 1 2  - 20 )  

,.ran c.er '.·,esth�.:.:.en R p 2 � 8 1  ( 2  - :: )  

du ?:essis R p 2 i 4 7  ( 1 3  - 1 3 ) . 

-3  - 1 
!._; • � .  • 7::e Si��al stands in solitary isolation yet the signal 

c: 2 3 / 5 / 3 5  has i : s  origin in the OPGBS �i:::utes , .:.t was 

G 9 .  

( Pretoria) �ith its  relevant �otes thereon. 

3u::-.:::.2.e 1 � 2 2 ,  - ' - - L..  - • I p 6 3  - 6 8 .  

Van cer Westhuizen had a reputation for exact�ess . :-he idea 

of hi:-n se:::dir:g a poo.:::-ly worced C;:)scure cormnunica t ion, '.vhen the 

signal �eeced to c!early convey its  message , �o  not cnly van 

�ensburg ,  �ut ct�ers , �as extre:-nely strange ,��less t::e Sigr:al 

had to use veiled language to convey so�ethir:g ot�er t�an mere 

detention) 

Van Rensburg � p 205  ( 2 6  - 3 1 ) .  



discuss tte proposal ( even if  van Rensburg did not tave the 

Signal yet , whicr. is unlikely ) . 

van cer Wesctuizen R p 2 8 2 9  ( 4  - 1 0 ) 

3undle 2 ,  p.  3 9  para . 1 4  

van Rensburg R o  2 0 5  ( 26 - 3 1 )  

G1 0 . :  . :tere was ;resu�ably :i�e for both van der Westhuizen,  

van Re�sburg and ethers :o discuss the Signa l ' s  

:-eco:-:-.me::ca:i:::n , 

to 

. . 1 �...:ni..ce va::1 c:er 

he·.,; :Jest 

Wes th"-1i zen ·,.;a s  

to  put 

in 

into 

G 1 1 .  ?te Sig::al �as sent to General van Rensbur g ,  the tead of 

�he Strategy division cf tte SSSC ( S SVR) �ho was i:: a �ey 

pos�:io::, and liaised er saw en a regul�r �asis persons in 

var�=�s gover::�ent cepart�en : s , ��: especially the security 

S1 2 .  

.:::. c: � ;:. ·-1 � i:;:"...... r-.or--- t.��---··•· ·-·· - . 

Van �e::sburg � - 22 ( 4  - 1 0 )  p ( 26 - 2 9 )  & p 4 9  { 1 0  -

: 7 )  . 

�hile various �eani::1gs can ascribed to the words in the 

signa l ,  :tese co ::ot really assist this i::quiry,  because 

tte circ��s:a::ces �ake a::1 i::::oce::: interpretation extremely 

�nli�ely . �te logical interpretation, en a l l  :te facts , is  

that :te sig::al cannot fit in  �i:h tte current sugges t ed 

See also S.;D? ::eads 

C:1 ;rcbabilities see 

vs 

s 

s 

- • "" ' I rar:n..Lies 

V s .; :-.oh , 
V Gt:.e s s ,  

,:, cu Plessis ' r:eads 

1 9 7 5 { 1 ) C: ... �-� 2 2 7  N 228  G 

i 9 76 { 4 )  s.;. 7 1  5 .; 7 1 8  H 

S v �exeira , 1 980 ( 3 )  SA 7 5 5  A 7 6 1  A 
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::3 . 2 . 1 .  

::3 . 3 .  

:: 3 .  4 .  

elabora:e 

cornpanicr:s . 

�urders 

6 i  

o f  1-/,a t thew Go::1iwe ar::d his 

3undle 2 ,  p .  3 5  - 3 7  ( e s p .  para . 4 . 6 . }  

AZAPO a�d �ev. Maqi::1a were obviously well monitored by 

the 11·.rei ligr:eidsger:1eenskap 1 1 • Snyman confir�s thac 

�--1aqir:a ·.·:as t!":e ";;rc:ector 1 1  ( "beskermheer " )  cf A.ZAPO ::..:1 

?art �:::.. zabe:h ( i::1 1 98 5 )  ar::d the AZAFO members s tayed 

with h:.� ac '.:hat ti�e . 

Snyma::1 � p 1 1 73 ( 22- 2 9 ) . 

Tje rnc�:. :oring of Maqina and the AZAPO nembers would 

therefcre ::ot have been diff::..cul t .  

;-vhethe:::- :.�aqi::a ar::d tr.e AZAPO r:-.e:nbers .:eeced mc::1l tor-ing 

:::y t::e :::-ecuritv ?olice ( or 1:..-:e s.;c?) ·..;as a::othe:::­

�atcer as Maqina worked £or the Security Police , with 

�ajar �er�a:1 du ?lessis a s  his  handler , 

�ecame ��re i::1volved witj Eduguide CC . 

.. ' .  ,... . ar:ct tr:erearter 

:'1aqir:a la  1:er 

::o·:.:::1cec ' .�..!7.a .::..frica I / ·.vhic:i -:::-:e State ::'...:r:ced ( '.:his was 

after �e �as thrown-out of AZAPO) . 

:)u Pless:.s � p 2 1 4 6  ( 4  - 3 1 ) .  

:<Jhile ��:.euwoudt suggested that r.ot every action cf 

AZAPO cc�ld be monitored and t�at they had vehicles , 

e t c ,  tte reounting of a co-ordinated operation s�ch as 

the Go�i�e murders , en t�eir cwn , wit�cut being foiled 

or ap�rs�ended or ever fou�d-out , �culd , 

submitts � .  �ave bee� beyond tr.eir caoabilities . 

34 . 30th van der �estjuizen and Snyman and the pe� �ns working 

under them hac t�e capability to mount an opera�ion such as 

the Goniwe ::-:...:rcers in extreme secrecy and with silence 

t�ereafter.  
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HS . The Signa l ,  together with Snynan ' s  telegram ( or signa l )  and 

the evidence and ccpies of dccuments show a high degree cf 

polarisation and a war :::entality in the country duri�g the 

30  s ,  with persons such as Goniwe regarded as  the enemy . 

�he unrest and anarchy j �sti=ied and provide a very clear 

bas:..s :or a :-r,o-:ive to Goniwe his ' .:1ili tant 

l ieutenants '  especially �Y t�ose in t�e fron� ranks in the 

:::aster::i Cape. .;s stated accve , t:-:e "covish" :-:1oves '::y " O  & 

O" :o acccrnr";1oc.ate >1att:-:ew Goniwe must :'"!ave teen well ::-::igh 

the last straw fer these who had to deal with the unrest 

and spreading chaos that Matthew Gcn�we was perceived to  

cause in  tte �astern Ca�e . 

�6 . Xoni gave va:uable insights into :::e workings o: :ne 

:16 . 1 • 

Cradock Security ?olice.  ?he transcript of :::e c a l l  

::et·..:een :.fat t�e·,.,7 Gcni0,;e and �err ick S·..;arts  supports �oni 

tl:at c:a. _ _  e c. r  2.y th·e ........ ,..... _ "'""; .:.  .... ,...... . . .  .._.._ ··-'"·'=' ( see Gc:::iwe ' s  

. �ference to :he ti�e as 5 : 2 0  - aundle 5 ,  69  p 2 3 9 ,  first  

entry dated 2 7 / 6 / 8 5 ) . �oni �as however not an insider in 

respect cf much cf wha: tappened .  T�ere may be a doubt as  

to ·.-::�.en �'linter :::ace :::e :::-e:r.ark ".�ZA?O :-:et di  t <;edcen" , 

since i�  appears ::rem t�e affidavit of Sasson {A1 3 )  ��at 

Goniwe ' s  vehic!e �as only discovered at about 1 6h00 , and 

:hat Koni cc�ld only �ave �nown about it  a:ter by 

�hich t i�e , en his own evidence ,  �e �as �c� at t�e office 

a.:ny :nore . 

What can �cwever be denied, is Koni ' s  s t atement in 

evidence :::at Wi�ter left tte o:::ice on the morning cf 

t�e 27th and aid �ot retur::1 c:1 t::at day. It is 

sig:1ificant L .::at. :�iis ;art c·f ;::.s eviCence i.s :"!Ot 

speciiically c!erned :heir r.eads 

represer:tatives o:: U:e SAP . .  ::..lthough they subr.iit L:a t  

:(cni ' s  evidence .:elatir:g to leav2.::g Cradock is  

unreliable ,  �cni �hile ccnfir�i�g they left  tte 
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4 . 12 �1ajor Winter was adamant that there was no continuous following of !-.fr. 

Goniwe. 

Winter : Record, p. 6P/�. 6 1 4, 642, 855. 

J. . 13  In regard to Col. Snvman � evidence 

see oara2:raph 7. '25 hereafter. 

4 . 14 Col. Roelofse : T:1e poiice did not have the capability to monitor a person 

�-or days on end. 

4 . 15  

�ecord. pp. 1 337. : 85415: : 859 - 1 864: 1865 - 1 868. 

P. 1 9 13 .  

�oelofse was an  ii�1pressive ,vimess. He was not e\'en recalled for further 

cross-examination. 

F:O Col. LC.  Scheepers: Goniwe v:as not specirlcaJJy monitored 111 Port 

'.::lizabeth. 
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I N  DIE HOOGGEREGSHOF VAN SUID-AFRIKA 

(SUIDOOS-KAAPSE PLAASLIKE AFDELING) 

Oorfedenes 

MATTHEW GONIWE 
FORT CALATA 
SICELA MHLAULI 
SPARROW MKONTO 

GOO nommer 626/87 

BONDIGE HOOFDE VAN BETOOG AANGEBIED NAMENS GENERAAL 
JANSE VAN RENSBURG 

1 .  Die regterlike beampte moet 'n  bevinding aanteken ten opsigte van d ie  

aspekte genoem in artikel 1 6(2) van die Wet op Geregtelike 

Doodsondersoeke Nr 58 van 1 959, soos gewysig (die Wet) en vir 

doeleindes van hierdie verrigtinge is artikel 1 6(2 ) (d )  van belang, naamlik 

"of die dood veroorsaak is deur 'n handeling of versuim wat 'n misdryf 

aan die kant van iemand insluit of uitmaak. " 

2. Die Regsverteenwoordigers namens die families van die oorledenes het 

geargumenteer dat die persone genoem in paragraaf 3 van hul  

betoogshoofde, wat Generaal Janse van Rensburg insluit, hu l  skuldig 

gemaak het aan moord op die oorledenes. Dit is geargumenteer dat 

gemelde persone die motief en middele gehad het om die moord te kon 

uitvoer. 

3 .  Dit word namens Generaal Janse van Rensburg aangevoer dat die 

getuienis, waarna kortliks hierin verwys sal word, nie die gevraagde 

bevinding onderskryf nie. 

4. Gedurende 1 985 was Generaal Janse van Rensburg aan die Hoof van 

Tak Strategie by die SSVR (Van Rensburg b l  1 8  r l  25-30) met pligte wat 

kortliks as volg saamgevat kan word, naamlik: 

4.  1 Die gee van strategiese adviese aan SVR; 

4 .2  Die ko-ordinering van die uitvoering van veiligheids strategiee; en 
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4.3 D ie  opste! van konsep noodregulasies v i r  noodsituasies. (Van 

Rensburg bl 1 9  rl 1 - 1 9) .  

Volgens Van Rensburg ( b l  908 van die oorkonde) moet daar ook 

onderskei word tussen die posisie wat hy by die SSVR beklee het en 

d ie Strategiese Afdeling by HSAW. Die afdelings het onafhanklik 

gestaan van mekaar. 

5 .  Verder, het die Sekretariaat nie oor uitvoerende bevoegdhede beskik nie 

(Van Rens burg bl 899 rl 1 4- 1 9, bl 1 92 rl  1 6-21 ) .  

6. Op 6 Junie 1 985 vind daar 'n  vergadering plaas onder voorsitterskap 

van A Vlok en in paragraaf 5 van die notule is d ie volgende aangeteken: 

"Na bespreking van die Goniwe geva/ word besluit dat 'n komitee onder 

leiding van die SSVR oor Goniwe se lot sat bes/is en 'n voortegging 

maak aan die voorsitter op 12 Junie 1985. " (Geldenhuys bl 1 152 rt 22 

tot bl 1 153 rt 3/. 

7. ' n  Komitee onder voorsitterskap van Brigadier Geldenhuys is 

saamgeroep deur Generaal Janse van Rensburg en het die 

toeligtingsvergadering op 1 OhOO op 7 Junie 1 985 plaasgevind (Van 

Rensburg bl 70 rl 3 1  tot bl 29 rl 1 6  en bl 795 rl 1 1 -29). 

8. 'n Telefoongesprek het verder op 7 Junie 1 98 5  tussen Van Rensburg 

en Generaal van der Westhuizen plaasgevind ten einde die inset van d ie 

OP GBS te kry (Van Rensburg bl 27 r l  23-28). Volgens Van Rensburg 

het gemelde gesprek voor 1 OhOO die oggend plaasgevind. 

9. 'n Verslag algemeen bekend as die Geldenhuysverslag is opgestel 

ooreenkomstig die opdrag wat in die notule van die GVS vergadering 

van 6 Junie 1 985 vervat is. 

1 0 .  Die gewraakte sein i s  die middag van 7 Junie 1 985 vanaf O P  G B S  aan 

die SSVR vir aandag Generaal Janse van Rensburg gestuur. Van belang 

is die vraag of die gemelde sein as inset van die OP GBS beskou moet 

word en of dit neerkom op 'n sameswering om die oorledenes te dood. 
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1 1 .  Van Rensburg het tydens die afle van sy getuienis in  Maart 1 993 getuig 

dat hy die sein eers op 1 7  Junie 1 985 sou ontvang het aangesien hy 

besig was met 'n and er projek (Van Rens burg bl 30 rl 1 1 -2 1 ) .  

1 2 .  Van Rensburg het i n  Maart 1 993 getuig dat die sein verband hou met 

die werksaamhede van die Geldenhuyskomitee en dat Van der 

Westhuizen horn meegedeel het dat die OP GBS standpunt skriftelik 

bevestig sou word (Van Rensburg bl 31 rl 1 0-25) .  Dit word ontken dat 

die sein van 7 Junie 1 985 op ' n  sameswering neerkom. 

1 3 .  O p  26 Februarie 1 994 het Van Rensburg die eedsverklaring afgele, 

bewysstuk F39. In gemelde verklaring verander Van Rensburg sy 

getuienis ten opsigte van wanneer hy die sein onder oe sou gehad het 

en verder getuig hy dat hy sekere bywerkings aan die 

Geldenhuysverslag gemaak het voor afsending daarvan. (Van Rensburg 

bl 793-800). 

1 4. In bewysstuk F39 en tydens kruisondervraging verskaf Van Rensburg ' n  

verduideliking vir d i e  verandering van sy getuienis, asook waarom dit 

nie vroeer onder die aandag van die verrigtinge gebring is nie (Van 

Rens burg bl 801 r l  25 tot 802 rl  23, bl 809 rl 20 tot bl 8 1 0  rl 22,  bl 

822 rl 26 tot bl 824 rl 1 3) .  

1 5 . Volgens C W H Schmidt, BEWYSREG 3de uitgawe bl 426-7 onder die 

opskrif Voriqe teenstrydiqe verklarings huldig die geleerde skrywer die 

standpunt dat getuienis wat in stryd is met 'n  vorige verklaring wel as 

getuienis aanvaar kan word indien daar goeie rede is  om te aanvaar dat 

die getl!1enis reg is. Die blote aanwesigheid van strydige getuienis bring 

nie -noodwendig verwerping van al die getuienis mee nie. 

1 6. Tydens Van Rensburg se getuienis in 1 994 het hy getuig dat hy 

persoonlik die redigering was en sekere bywerkings aan die 

Geldenhuysverslag behartig het. Bewysstuk F39 (Van Rensburg bl 798 

r l  1 - 2 1  ) . 
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1 7 . I n  paragraaf 40 van die Geldenhuysversfag word daar na Mbolelo 

Goniwe en Fort Calata verwys as synde twee van die meelopers van 

Matthew Goniwe. In  besonder moet daar gelet word op die spell ing 

van die voornaam Mbolelo, asook die voorname wat gebruik word. 

lndien die verwysing na Matthew Goniwe se meelopers hu l  oorsprong 

sou gehad het in dokumentasie van die veiligheidstak dan sou d ie 

spelling verskil van die huidige spelling en verder, uitgesluit Matthew 

Goniwe, word daar in gemelde dokumentasie na drie persone verwys 

met hul volfedige voorname en nie soos wat na in die betrokke sein van 

7 Junie 1 98 5  slegs na 3 persone verwys word nie.  

Memorandum gedateer 25 Junie 1 98 5  met bylae daartoe: Bunde! 1 

bladsy 84 tot 1 04 in  besonder paragraaf 28 te bladsy 99, paragraaf 

36.5 te bladsy 1 04. 

Bunde! 1 :  De Bruin bladsy 1 8 1  paragraaf 2. 

1 8 . Verder, is d ie sein van 7 Junie 1 985, asook die Geldenhuysversfag albei  

as uiters geheim geklassifiseer. Gevolglik kan aanvaar word dat die 

aangeleentheid rondom Matthew Goniwe as sensitief beskou is. 

1 9. Daar moet ook ge!et word op die getuienis soos afgele deur Vorster en 

die verdere getuienis wat deur Generaal Geldenhuys gedurende 1 994 

afgele is .  Die volgende is daar van belang:  

Af getuienis van Vorster wat uiteindelik strydig is met d ie  van Van 

Rensburg gaan oor die vraag of sy enige tikwerk aan die verslag gedoen 

het. Aanvanklik het sy getuig dat sy nie kan onthou dat Van Rensburg 

die twee dokumente op 1 2  Junie 1 985 van haar sou ontvang· het en dat 

sy sekere veranderinge aan die versfag sou aangebring het nie. (Vorster 

bl  1 056 rl 1 2-21 ) .  Later getuig sy dat sy glad nie die 

Geldenhuysverslag getik het nie, asook bywerkings daaraan gedoen het 

nie.  (Vorster bl 1 059 rl 1 3- 1 7) .  

20. Verder gee sy toe dat dit moontlik was dat sy die twee dokumente, (die 

sein en die Geldenhuysverslag) as los dokumente aan Van Rensburg 

kon gegee het (Vorster bl  1 062 rl 28 tot 1 063 r l  1 1  ) .  
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2 1 .  Geldenhuys ver!een ook steun aan Van Rensburg se weergawe soos 

getuig in 1 994 deurdat: 

2 1 . 1  Hy toegee dat Van Rensburg sekere bywerkings tot d ie  verslag 

kon gedoen het solank dit nie die eindaanbeveling sou verander 

nie (Geldenhuys bl 1 069 rl 1 2-27). Gemelde optrede, verwysend 

na bywerkings wat Van Rensburg aan die verslag sou gedoen het 

sou nie onreelmatig wees nie (Geldenhuys bl 1 070 rl 30 tot 

1 07 1  rl 9, bl 1 08 2  rl 6-26). 

2 1  . 2 Oat Van Rensburg as hoof verantwoordel ik was vir terugvoering 

oor d ie verslag (Geldenhuys bl 543 rl 1 tot 544 rl 3) .  

2 1 . 3  Oat leiding deur Van Rensburg verskaf sou word aan die - komitee 

met hul werksaamhede (Geldenhuys bl 1 1 53 rl 1 8  tot 1 1 54 rl 30) . 

2 1 .  3 Oat Van Rens burg wel d ie verslag onder dekking van ' n  

· memorandum o p  1 3  Junie 1 985 aan horn sou kon gestuur het 

met sekere opdragte (Geldenhuys bl 1 1 48 rl 1 0  tot 1 1 49 rl 22, b l  

1 1 50 r l  20 tot 1 1 5 1  r l  2). 

22.  Die voorafgaande is enkele aspekte wat daarop dui  dat Van Rensburg 

se getuienis, soos afgele in 1 984, nie blatant verwerp kan word nie en 

dat daar ondersteuning te vind is in  sy weergawe. 

23. Dit is ook verder die getuienis van Van Rensburg gewees dat die SSVR 

nie oor uitvoerende magte beskik het nie. Van kardinale belang is ook 

die feit dat Van Rensburg getuig het dat hy ' n  voorstander was vir d ie 

heraanstell ing van Goniwe (Van Rensburg bl 1 048 r l  1 3  tot b l  1 049 rl 

1 4) .  

24. I n  aggenome Van Rensburg se getuienis oor sy eie standpunt random 

Goniwe word dit namens Van Rensburg betoog dat daar n ie  sprake 

daarvan kan wees dat Van Rensburg 'n motief kon gehad vir die 

doodmaak van Matthew Goniwe nie. 
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25. Daar word oak geargumenteer dat die inset van die OP GBS, na verwys 

in d ie  Geldenhuysverslag, die sein van 7 Junie 1 985 was en dat 

gemelde sein geensins aanduidend is van enige sameswering vir die 

moord van ender andere die oorledenes nie. 

26. Gevolgl ik word dit namens Van Rensburg aangevoer dat daar geen 

getuienis is op sterkte waarvan 'n bevinding soos na verwys in artikel 

1 6(2) van d ie  Wet, teen horn gemaak kan word nie. 

F C VAN ROOYEN 

KAMERS 

1 9  MAART 1 984 
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