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COUNSEL'’S NOTES

In these Heads of Argument we have disregarded the formal title and

rank of witnesses after their initial mention.

We have referred to the various bodies by their Afrikaans acronyms

‘rather than their English counterparts. This course has been dictated

by considerations of convenience: all the witnesses who referred to

the bodies concerned did so in-Afrikaans.

These heads are concerned almost exclusively with matters of fact.
A further set of heads will be filed at the hearing of this matter, by

which time the legal issues will have been identified.

The question of the complicity of the South African Police in the
Goniwe murders is not dealt with in these heads. We have made the
assumption that other parties will ensure a comprehensive debate of

the topic.
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IN THE SUPREME COURT OF SOUTH AERICA

(SOUTH EAST CAPE LOCAL DIVISION)

INQUEST NO. CC7/93

Deceased:

MATTHEW GONIWE

SPARROW MKONTO

FORT CALATA

SICELO MHLAULI

HEADS OF ARGUMENT ON BEHALF OF
THE SOUTH AFRICAN DEFENCE FORCE

INTRODUCTION

THE SIGNAL:

This document was published in the New Nation of 8/14 May 1992. Tts
interpretation as a death warrant in the accompanying article unleashed a flood

of polemical speculation as to the meaning and purpose of the signal.
This enquiry is a direct result of those events.

The determination of the signal’s meaning and purpose is central to the present

enquiry insofar as it relates to the South African Defence Force ("SADF").



CHAPTER I

" ... permanent uit die samelewing verwyder ..."

The interpretation of these words, as they appear in the signal and
in their wider context, is the principal topic dealt with in these
heads: it is the most important isstie in this inquest insofar as the
present enquiry is concerned with the conduct of members of the

SADF.

The words, singly or as a phrase, bear an innocuous meaning. That
fact, however, is of little or no assistance. The real question is
whether the words, giving full weight to the factors which bear upon
their interpretation, constitute a "death signal" or whether the words

retain their primary innocuous meaning.

Any reasoning employed in the search for an answer to the question

characterised in the previous paragraph, must take its rise from the



association in time between the signal (7 June 1985) and the murders

of Matthew Goniwe and the others (27 June 1985).

The search for that answer would involve:

4.1 an examination and determination of those principles
which would provide the legal matrix against which the -
facts, circumstances and the probabilities would be

evaluated;

4.2 a consideration of the evidence and exhibits, employing

the principles so garnered.

As always, the point of departure is the Presumption of Innocence.

5.1 The practical effect of that presumption on this inquest,

is to cast the onus squarely on whomsoever suggests that

the signal was a "death signal".



5.2 Words or phrases which are capable of more than one
meaning, should be interpreted in favorem innocentiae,

until a contrary meaning has been established.

5.3 The onus is the one appropriate to criminal cases in
general, with full consideration of the prima fucie nature

of the search in inquest proceedings.

FACTS, CIRCUMSTANCES AND PROBABILITIES:

6. This triad of considerations will be used to evaluate each of the

following topics:

6.1 The ipse dixit of Colonel Du Plessis.

6.2 The ipse dixit of General Van Der Westhuizen.




THE FACTS:

7. The Objective Facts:

The signal and its immediate historical matrix are of cardinal
importance to its interpretation. A number of facts provide the most

reliable objective "tools" for the task in hand.

db\i‘éctive Fact No. 1:

The signal, in its terms, was drafted by Colonel Lourens Du Plessis

("Du Plessis") and despatched on the same élay.

Objective Fact No. 2:

The signal of 23 May 1985 was despatched on that day.

Objective Fact No. 3:

The GVS-Aksiekomitee ("GVS") resolved to appoint a working
committee. That committee functioned under the chairmanship of
Brigadier Geldenhuys. The object of that working committee was

expressed in the words " ... oor GONIWE se lot sal beslis ...".

That resolution was taken on 6 June 1985.



Objective Fact No. 4:
The Geldenhuys committee commenced its sittings on the 7 June

1985. Its report is dated 12 June 1985.

Objective Fact No. 5:
The Geldenhuys committee reported in the terms appearing in the

document at Bundle 2, p. 70.

Uncontroverted Facts Established by the Evidence:

A number of facts, established by the testimony of witnesses, are

uncontroverted.

Uncontroverted Fact No. 1:
Major General Van Rensburg ("Van Rensburg") telephoned then
Brigadier (now Lieutenant-General) Van Der Westhuizen ("Van Der

Westhuizen") on 7 June 1985 on the issues before the Geldenhuys

committee.

“"Nou het u vir Gen. Van-der Westhuizen gebel voor die
subkomitee vergadering of tydens die subkomitee vergadering?
-- Ek het hom beslis gebel voor die saamtrek van daai
vergadering wat om 10-uur die oggend begin het."



Van Rensburg 27 : 23-26

Uncontroverted Fact No. 2:

During the course of the aforesaid telephone conversation, Van Der

Westhuizen undertook to confirm his point of view in writing.

"Wat het Van der Westhuizen vir u gesé oor die telefoon? Het
hy hulle standpunt gegee? --- Hy het baie pertinent die standpunt
genoem en hy het ook vir my gesé dat daar, dit word skriftelik
bevestig. ' :
Was dit nodig dat dit skriftelik bevestig moes word? --- U Edele
ek het dit nie as nodig beskou nie maar ek kan nie vir hom sé hy
moet dit nie doen nie. Ek het in elk geval op die mondelinge
inset wat hy gelewer het het ek die Geldenhuyskomitee voorgelig
oor presies wat hulle uiterste standput was omtrent die
aanhouding van Mnr. Goniwe."

Van Rensburg 31 : 22-31

Uncontroverted Fact No. 3:

Van Der Westhuizen instructed Du Plessis to draft and despatch a

signal.

Uncontroverted Fact No. 4:

To the knowledge of Du Plessis, the signal and its copies would be
filed in various official files and entered in various official registers.

The signal or its copies were filed with the signals office in the Port



Elizabeth office of Eastern Province Command, in a file under the
control of Du Plessis in the oftices of Eastern Province Command,
in the files kept at the office of the Secretariat of the State Security
Council (SSVR), and the Communication Centre at Army

Headquarters.

Uncontroverted Fact No. 5:

When the murder of Goniwe and the others became public
knowledge, Du Plessis did not discuss or broach the matter with Van
Der Westhuizen, despite the former’s curiosity as to the persons

responsible.

Uncontroverted Fact No. 6:

Van Der Westhuizen did not discuss the topic with Du Plessis.

Uncontroverted Fact No. 7:

Du Plessis did not mention the matter to Van Der Westhuizen during

the ensuing years.

A REVIEW OF THE OBJECTIVE AND UNCONTROVERTED FACTS:

0. The difference in the two categories of facts lies in their origin.



9.1

The existence of the first category of facts is established
by evidential material which is not dependent on the

testimony of any witness.

The second category of facts has its origin in the
testimony of witnesses. The guarantee of trustworthiness
of the facts listed in the second category is found in the
quality of their being uncontradicted and, for the most
part, either confirmed by other facts or adequately

supported by probabilities.

In consequence, the distinction lies in their origin and not in their

probative quality: both sets of facts are reliable and worthy of

acceptance.

THE CIRCUMSTANTIAL EVIDENCE AND PROBABILITIES PROVIDED

BY THE OBJECTIVE FACTS AND THE UNCONTROVERTED FACTS:

10. The hard core of fact distilled from the objective and uncontroverted

facts listed above provides the substratum from which probabilities

and inferences arise. Those probabilities and inferences provide the

key to the meaning of the signal.
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11. The events which provide the hard core facts occurred on 6 and 7

June 1985 or are linked to the occurrences of those dates.

11.1 On 6 June 1985 the GVS-Aksiekomitee resolved, after
discussion, that a committee under the direction of the
SSVR would decide on the fate ("lot") of Goniwe. That
committee was to make a submission on 12 June 1985.

(Bundle 2, p. 54, par. 5)

In the result, the submission was compiled and submitted
on 12 June 1985.

(Bundle 2, p. 70)

11.2 Geldenhuys was appointed as chairman of the committee

on 6 June 1985.

11.3 That committee ("the Geldenhuys committee")

commenced its sittings on 7 June 1985.



11.4

11.5

11.6

11.7

11.8

On the same day, Van Rensburg telephoned Van Der
Westhuizen. The latter undertook to furnish a written

“inset" for use by the Geldenhuys committee.

Van Der Westhuizen instructed Du Plessis to draft and
dispatch the signal.

The signal was drawn and dispatched. Copies were filed
in various official files and entered in a number of

registers.

In paragraph 3 of the committee’s submission the

following sentence appears: "Oostelike Provinsie GBS

het ook ’n kort skriftelike inset gelewer".

Paragraph 26 of the same document reads:

"MOONTLIKE OPSIES

26. Om Goniwe te neutraliseer kan basies twee opsies
onderskei word nl, optrede in terme van veilig-
heidswetgewing, of om hom terug te bring in die
stelsel deur hom weer in ’n onderwyspos aan te
stel”.



11.9

11.10

11.11

11.12

Paragraph 27 of the same document reads:

"OPTREDE IN TERME VAN VEILIGHEIDSWETGEWING

27.

Daar kan teen Goniwe opgetree word deur hom
onder Artikel 28 van die Wet op Binnelandse
Veiligheid sonder verhoor aan te hou. Hierdie
soort aanhouding lok groot kritiek uit en stel die
probleem net uit en word onder die gegewe

omstandighede nie as prakties beskou nie".

Paragraph 35(a) reads:

Hy word uit die gemeenskap waar hy ’n leidende
rol speel verwyder - dit sal Cradora en ander egter
nie tot stilstand bring nie".

Paragraph 40 reads:

"OPTREDE TEEN GONIWE MEELOPERS

40.

Dit kan oorweeg word om meelopers van Goniwe,
soos sy neef Mbolelo Goniwe en Fort Calata na die
Direkteur vir Staatsveiligheid te verwys vir
moontlike aanhouding of'inperking. Dit moet egter
nie onmiddellik saamval met Goniwe se aanstelling
nie aangesien dit weereens ’n moontlike uitkomkans
vir Goniwe kan bied. ’n Geskikte tyd en
omstandigheid moet hiervoor afgewag word".

Goniwe and three others were murdered on 27 June

1985. From the time the murders became public



12. 12.1

12.2

knowledge to the present day, Du Plessis neither
mentioned nor discussed the murders with Van Der
Westhuizen. Van Der Westhuizen, similarly, did not

mention the matter to Du Plessis.

The immediate task in hand is to determine what
inferences are to be drawn from the hard core facts,
employing the established principles for sound judicial

reasoning by inference.

Thereafter, the impact of the testimony of various
witnesses on the result of the inferences so drawn, falls

to be examined.

13. No better yardstick for reasoning by inference can be employed than

the dictum of Watermever, J.A. in R v. Blom, 1939 AD 188 at pp.

202 and 203:

"In reasoning by inference there are two cardinal rules of logic
which cannot be ignored:



14.

15.

(1) The inference sought to be drawn must be consis-
' tent with all the proved facts. If it is not, the infer-
ence cannot be drawn,

() The proved fuacts should be such that they exclude
every reasonable inference from them save the one

sought to be drawn".

Over the past 50 years that passage has distinguished itself and its
learned author by becoming the most quoted, referred to and

followed citation in the annals of our case law.

The inference sought to be drawn in relation to the signal by those
who dispute that it was an innocuous administrative communication,

is that the signal in the use of the words "... permanent uit die

gemeenskap verwyder ..." was a "death" signal.

The hard core facts are in the language of Blom’'s case, "consistent"
with an innocuous meaning. Moreover, the hard core facts, on

proper analysis, gainsay the notion of a death signal.

Whatever the outcome of reasoning based on consistency may be,

the suggestion of a death signal fails when regard is had to the



16.

17.

second tenet of Watermeyer, J.A.’s reasoning: "The proved facts

should be such that they exclude every reasonable inference from
them save the one sought to be drawn". Again, an examination of
all the facts leaves ample room for drawing a reasonable inference

that the signal was an innocuous one.

If one examines the hard core facts and particularly the fact of the
GVS decision of 6 June 1985 and the content of the Geldenhuys
report, the undeniable evidence is that two alternatives for Goniwe

were being considered: reappointment or Section 28 incarceration.

No document or witness who was concerned at SSVR level even
remotely suggests that the killing of Goniwe was an option. The
immutable contents of the resolution of 6 June and the report of 12
June, more cogent than the "say so" of ‘any-witness, speak of a
version which is "consistent” only with a version in which Goniwe’s

death was not considered.



18.
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This result is achieved even if one accepts that the signal was not

before the Geldenhuys committee. A close analysis of the facts,

however, leads one to the conclusion that the 7 June 1985 signal was

before that committee:

18.1

18.2

18.3

18.4

The signal of 7 June 1985 had its very origin and
existence in the decision to appoint a committee to decide

on the fate of Goniwe taken the previous day.

The signal was called for and dispatched on 7 June 1985
so that it could be placed before the Geldenhuys

committee.

There is no suggestion that it was not delivered to the
offices of Van Rensburg. In the ordinary course of
events, therefore, the assumption is strong that it was

timeously delivered.

Van Rensburg in his first affidavit states: " ... ek kort
na gemelde telefoniese gesprek ’n skriftelike sein
ontvang het vanaf die Oostelike Provinsie GBS ... ".

Bundle 1, p. 114, par. 5.



18.5 The report of the Geldenhuys committee contains a
passage that is consistent with the signal of 7 June 1985
having been placed before it: "Oosteliké Provinsie GBS
het ook ’n kort skriftelike inset gelewer".

Bundle 2, p. 70, par. 3.

18.6 The earlier suggestion that the last quotation may refer

to the earlier signal of 23 May 1985 is displaced by the

evidence of Geldenhuys himself who says that he has

never seen that signal.

"MNR HENNING: Wel ek wil u net verwys na’n
sein gedateer 23 Mei 1985, U Edele dit is die
dokument by bladsy 47 in die tweede bundel, kan
u net, die tweede hundel. Het u die betrokke

seinberig al ooit vantevore gesien? --- Dit is die
seinberig van 23 Mei?

Dit is inderdaad korrek. --- Dit is gister aan my
getoon,

Ja, ek meen nou rondom die datum wat nou ter
sprake is, Junie-maand 1985? --- Ek kan nie in
herinnering roep dat ek hierdie dokument gesien
het nie."

Geldenhuys 510 : 14-23

18.7 Furthermore, the content of paragraph 40 of the report
is consistent only with knowledge of the content of the

signal of 7 June 1985.



18.8

"OPTREDE TEEN GONIWE EN MEELOPERS:

40. Dit kan oorweeg word om meelopers van Goniwe,
soos sy neef Mbolelo Goniwe en Fort Calata na die
Direkteur vir Staatsveiligheid te verwys vir
moontlike aanhouding of inperking. Dit moet egter
nie onmiddellik saamval met Goniwe se aanstelling
nie aangesien dit weereens *n moontlike uitkomkans
vir Goniwe kan bied. ’n Geskikte tyd en
omstandigheid moet hiervoor afgewag word".

The reference to Mbolelo Goniwe as Goniwe’s "neef"
and the names of the same persons who appear on the
signal of 7 June 1985, put the matter almost beyond
question. The signal refers to those three people, it does
so by using their full names and by referring to Mbolelo

as the "broer" or "neef" of Goniwe.

By contrast, the signal of 23 May 1985 does not refer to
Mbolelo Goniwe and refers to Goniwe and Calata by

their surnames only.

The language of paragraph 35(a) of the document bears
a striking resemblance to the language of the signal of 7

June 1985:




18.9

"a. Hy word uit die gemeenskap waar hy ’n leidende

rol speel verwyder - dit sal Cradora en andere egter
nie tot stilstand bring nie".

Van Rensburg in his evidence (p. 30) deposes to a very
different version to that which appears in paragraph 5 of
his first affidavit. We give a detailed critique of Van
Rensburg’s evidence in Chapter IV below. At this stage
it is sufficient to say that his first version is to be

preferred:

18.9.1 Despite two opportunities n his two
subsequent affidavits, Van Rensburg does not
take the opportunity of “correcting"
paragraph 5 of his first affidavit. Morever,
after the lapse of some 10 months from the
time of his first affidavit, he takes no
opportunity to correct paragraph 5 of his first
affidavit. He knew that avenue was available
to him since he had twice had the occasion to
abridge his first affidavit by means of

subsequent affidavits;
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18.9.2 His second version is in total conflict with
the probabilities. The signal was dispatched
for purposes of placing it before the
Geldenhuys committee. It is unthinkable that
the signal, having been drawn and dispatched
with the required expedition, would arrive at
the offices of the SSVR and then not reach

the very body for whom it was intended.

Van Der Westhuizen was in Pretoria from 9 or 10 June
1985 for a number of days in order to present the
Strelitzia Plan. Van Rensburg was present during the

presentation of that plan.

"Generaal, u het vir ons gesé¢ dat kort na die 7de Junie u is
Pretoria toe. --- Ja U Edele.

En ek kan nie onthou presies wat u getuienis was - het u
Generaal van Rensburg daar gesien of nie? —- Ja U Edele. Op
die 12de toe ons Plan Strelitzia aangebied het by die
Staatsveiligheidsraad was hy teenwoordig gewees. Die 12de-

Junie."

Van Der Westhuizen 2829 : 4-10

If Van Rensburg and Van Der Westhuizen had been

conspiring on 7 June 1985 to kill Goniwe, the



probabilities are that Van Der Westhuizen would have
taken the opportunity of his sojourn in Pretoria to
persuade the Geldenhuys committee that Goniwe should

be murdered. Alternativelv, the matter would have been

of sufficient importance to warrant a special trip to
Pretoria rather than commit a matter of such sensitivity
to paper which a large number of people had access to
and could read.

18.11 The names of the remaining two per'sons, other than
Goniwe, which were to be included in the signal was left
to Du Plessis for selection. If the signal was a death
warrant, it could hardly be left to he discretion of an
underling to make the selection as to whom to kill and

whom not to kill.

"U Edele die opdrag aan my was drievoudig. Ek
moes die gesprek bevestig in die eerste plek en in
die tweede plek moes ek die name noem van die

persone wat betrokke is ...".

Du Plessis 2417 : 5-8

18.12 Du Plessis had to indicate the implications of the

proposal in the signal:




18.13

18.14
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~ "... Tweedens die name van die persone wat
betrokke is en die implikasies. En ek het dit
onmiddellik gaan doen.". '

Du Plessis 2503 : 14-16

If the request was ohe ‘for‘ Goniwe’s murder, the most
ibmportant implication would have been the fact that the
SAP would be im\/eStiga&;ihg the murders. One would
have expectéd that fact to be spelt out in the c]éarest
térms and additi‘on‘al Stngg-estikdné_ btbo hav¢ be‘er_ik made as to -
how that eventuality was to be handled. Nofhing of the
sort appears in the signal. The implications thatl Du
Plessis does spell out are Fhe ones that ‘one would expect
to have‘follow:ed upon the arresf and»‘ab lengthy term of f

7

detention..

What none of those seeking to put the connotation of a
death warrant on that signal have sought to explain is the_

arrant'stupidity of placing such a request in :writing.

"Maar sou Van der Westhuizen of Du Plessis hulle
skuldig gemaak het aan so iets? --- Ek sou graag
wou reken dat hulle verantwoordelik was en dit nie
sou wou doen nie, maar ek wil ook vir u sé in
dieselfde asem dat dit volgens my bykans 35 jaar
van Staande Mag diens seer sekerlik die eerste keer
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sou wees wat ek hoor dat iemand so iets soos ’n
versoek om iemand dood te maak op skrif sou stel.
Ek dink dit sou die domste persoon wees onder die
son om sy hand op papier te sit en te sé "hiermee
versoek ek dat X, Y en Z moet doodgemaak
word".".

Van Rensburg 197 : 19-28

"Wat beteken dit vir u? --- Ek sou nie in my
verste gedagte kon dink dat iemand ’n sein sou
skryf, sy hand op skrif sou sit en s& maak asseblief
vir my die volgende persone dood nie. Nie in my
verste gedagte sou ek so iets kon dink nie. En as dit
nie reeds onmoontlik is nie om dan nog so ’n sein
aan die SSVR te rig sou vir my totaal, in my verste
gedagte sou ek nie aan so iets kon dink nie.".

Geldenhuys : 523 : 23-29

"Kom ons gaan nou na ander dinge. Kom ons gaan
nou na die veronderstelling dat Van Rensburg het
u gebel en dat u mening was dat hy vermoor moes
word. Sou u daardie inset in ’n sein van die aard
verwoord? --- Nee, ek sou nie eers op die telefoon
daaroor gepraat het nie.".

Van Der Westhuizen 3008 : 6-10

The words "verwyder", "samelewing" and "permanent"
in the sense in which they are used in the signal, form
part of the usage of the "Veiligheidsgemeenskap" at the

time. No better evidence of this is to be found anywhere
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than that which came spontaneously from Snyman under

cross-examination by Mr. Bizos:

"Nou as dit nou beweer word dat die woorde in
paragraaf 3: "Dit word voorgestel dat bogenoemde
persone permanent uit die samelewing as saak van
dringendheid verwyder word." As dit ’n voorstel is
dat die persone moet aangehou word, wat sou u sé?
--- Ek weet nie wat hierdie mense bedoel het by die
sein nie U Edele.

Hoe verstaan u dit? —- Dat hy uit die samelewing
verwyder moet word.

Permanent? --- So dit kan 6f beteken "aanhouding"
of "inperking".

Permanent? --- "Aanhouding" of "inperking" - dis
al wat dit kan beteken.

Permanent? --- Nee ek wil - ek weet nie van hierdie
ding nie, ek het hom nie opgestel nie, so ek wil nie
verslag lewer oor die "permanent" nie.

O en u wil nie ’n mening uit... (tussenbeide) ---
Maar in ons taal kan dit net beteken 6f aanhouding

6f inperking." (our underlining).

Snyman 1029 : 24 - 1030 : 10

The questions could not have been expected
nor the answers canvassed in prior

consultation.-

18.16 Moreover, the number of instances in documents of the
"veiligheidsgemeenskap" in which the word "verwyder"
was used, indicates that the word was very much part of

"ons taal". Similarly, the word "gemeenskap" and
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"samelewing" were seen then as being synonymous, as

indeed they are semantically.

"Hier praat hulle "uit die gemeenskap verwyder".
U woord keuse was "uit die samelewing verwyder".
Is dit reg Kolonel? --- Dit is so U Edele.

Is daar ’n noemenswaardige verskil tussen
"gemeenskap" en "samelewing"? --- Nee Edele, nie
sover my betref nie.

Natuurlik nie.  Hierdie ding van '"uit die
gemeenskap verwyder" en "uit die samelewing
verwvyder" was in hierdie tyd geykte GBS taal, reg?
- Ek sal snamstem met dit U Edele."

Du Plessis 2326 ; 10-18

¥

-~ ""Verwyder" - dei woord wat u gebruik het,
"wemeenskap”, u het dieselfde woord gebruik in sy
sinomiem "samelewing". Kon daardie woorde van
u sien afgekom het? --- Watter paragraaf is dit U
Edele? e .
Par.A bo aan blds.75. Hy  word uit die
gemeenskap ....(tussenkoms) --- .... verwyder, ja,
dit is so U Edele.

U stem daarmee saam? --- Ja U Edele."

Du Plessis 2327 : 25 -2328: 3

"Miskien moet ek voor dit begin. Onthou u dat u
vir ons gesé het Vrydag dat gemeenskap en
samelewing beteken dieselfde? Onthou u dit? --- Ja
U Edele."

Du Ples,s’is 2398 12123




18.17

18.18
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No instructions were given for the signal to be destroyed
as one would have expected in the event of that signal

containing a request to kill Goniwe and the others.

If the signal was a suggestion to kill Goniwe and the

others, it was sent to the wrong address.

"Nooit in der ewigheid sou dit deur my kantoor gegaan het nie
om twee besondere redes. Die Sekretariaat van die
Staatsveiligheidsraad was verhewe bo enige koverte (?) moord
ondermaanse vuil "cloak and dagger" spele van hierdie aard, en
punt nommer 2 die uitvoering vian enige sodanige taak sou gelé
het op die lynfunksie van Brigadier van der Westhuizen, met
ander woorde dit sou dan in sy lynkanaal na die weermag toe
moes gaan vir ’n normale koverte (?) operasie, en beslis nie na
die Sekretariaat van die Staatsveiligheidsraad nie. Ons het daar
hoegenaamd geen uitvoerende gesag gehad nie. Uitvoerende
optredes was deur die lynfunksie instansies getref en daarom sou
so ’n versoek vir koverte (?) operasies direk na die hoof van die
weermag of direk na die hoof van die leér toe in daardie geval
gegaan het langs weermagskanale as *n weermagsversoek en nie
in die Sekretariaat verband nie."

Van Rensburg 192 : 5-21

"Hy sé duidelik die SSYR is verhewe ho koverte-operasie en u
stem daarmee saam? --- Ek stem daarmee saam. Dus weet hy dat
wat ookal - watter dokumente ookal daar mag opdaag wat
betrekking het op koeverte-operasies nie daar hoort nie. Kan
’n mens dit aanvaar? -— Dis korrek U Edele.

U sou dit weet as kommunikasiedeskundige dat, hoor hier dis die
standpunt van die SSVR, dis die standpunt van die Departement
of die Tak Strategie - koeverte-operasie en hierdie onderduimse
goed wat Generaal Van Rensburg beskryf het hoort nie hier tuis
nie dit hoort by die Suid-Afrikaanse Weermag of wat ookal - u
sou dit geweet het, kan ons dit aanvaar? --- U Edele ek sou
geweet het dit hoort nie in die stelsel tuis nie. Nie in die
Sekretariaat van die Staatsveiligheidsraad tuis niemaar dit hoort
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by die Weermayg tuis. --- Ek weet nie waar dit tuishoort nie maar
dit hoor definitief nie in die veiligheidsbestuurstelsel tuis nie en

as dit daar geopper is dan was dit verkeerd gewees.".

Stemmet 302 : 3-22

"U Edele enige uitvoering het in die lynfunksie van ’n
departement geld, of dit nou koevert is of nie koevert nie, maar
sekerlik nie by die Sekretariaat van die Staatsveiligheidsraad

e n
ne. .

Stemmet 306 : 22-25

"Nee, ek stem nie daarmee saam nie. Die OPGBS was in geen
posisie om na hoér hierargieé opdragte uit te reik nie, wat nog
te sé¢ doodsopdragte. Die omgekeerde is ook waar. Die SSVR as
’n hoér liggaam in hierdie geval was ook nie in ’n posisie om
doodsopdragte of enige opdragte behalwe oor stelselaan-
geleenthede aan die GBS te rig nie. Die veiligheidsbestuurstelsel

het geen gesag gehad nie, gesag by jou departemente.”.

Stemmet 342 : 23-30

"Wat heteken dit vir u? --- Ek sou nie in my verste gedagte kon
dink dat iemand ’n sein sou skryf, sy hand op skrif sou sit en sé
maak assehlief vir my die volgende persone dood nie. Niein my
verste gedagte sou ek so iets kon dink nie. En as dit nie reeds
onmoontlik is nie om dan nog so ’n sein aan die SSVR te rig sou
vir my totaal, in my verste gedagte sou ek nie aan so iets kon

dink nie.".

Geldenhuys 523 : 23-29

"Die tweede vraag is, nou weereens op dieselfde hipotetiese
veronderstelling, as u een oggend wakker geword het en bhesluit
het dis nou in landsbelang dat Goniwe vermoor moes word, wie
sou u in daardie verband gekontak het? --- Ek dink ek sou seker
na hoof van die leér toe gegaan het.
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In albei gevalle sou u die SSVR gekontak het? --- Nee, ek sou
nie.

Waarom nie? - Dieaanhouding van ’n individu eerstens het nie
by die SSVR gelé - nie, dit was ’n lynfunksie
verantwoordelikheid, en op die veronderstelling soos u.dit nou
aan my stel sou ek nie, dis moeilik om dit te sé, maar ek sou nie

’n moord beplan en dan met die SSVR daaroor praat nie.".

Van Der Westhuizen 3007 : 23 - 3008 : S.

18.18.1  The SSVR was only able to advise and co-

ordinate.

"Die GBS was ”"n koordinerende liggaam tussen
verskillende departemente. Departemente moes
direk met hulle hoofkantore skakel. In gevalle
waar meer as een departement betrokke was of
waar daar verskille was tussen departemente wat
nie op GBS-vlak uitgeklaar kon word nie, sou die
SSYR ook ingelig word en kon die hulp van die
SSVR ook ingeroep word om probleme te help
oplos en advies te verskaf. In sulke gevalle het die
SSYR ’n fasiliteringsrol tussen departemente
vervul.", '

Stemmet 246 : 30 - 247 : 10.

"U Edele die departemente op streekvlak het uiters
selde met die SSVR geskakel. Die GBS wel het met
dieSSVR geskakel. Die gedagte is dat die stelsel is
’n ko-ordinerende stelsel soos ek gesé het van
kabinetsvlak af tot onder wat ko-ordinerend, nie
uitvoerend.  Jou uitvoering het gelé in jou
departementele lyne met die opdragte afkomstig
van die hoogste gesag. Met ander woorde as die
Staatsveiligheidsraad ’n besluit geneem het, dan sal
dit, die betrokke ministers of die betrokke
Direkteur Generaal as hy teenwoordig is, sal hy dit
aan die hoof van sy departement die opdrag
deurgee, wat dit dan in sy lyn sal af gee totonder by
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die uitvoeringsvlak. Probleme hier ondervind opdie
uitvoeringsvlak sal deur daardie persone weer op
dieselfde lyn opgevoer word. Met ander woorde
s00s ’n gewone Staatsdepartement werk. Maar
waar die GBS bymekaar is, en die mense opper
hulle probleme daar, kon hulle dikwels op
streekvlak die probleme oplos sonder om weer na
hoofkantoorvlak te gaan. As hulle dit nie kon doen
nie, was daar twee kanale Pretoria toe. Die een is
op sy lynfunksie departement op, die ander een is
om na die Sekretariaat toe, wat dit dan weer op
ons beurt sal opneem met die verteenwoordigers
van die verskillende departemente en dikwels kon
ons die probleem oplos selfs voordat hy heeltemal
bo uitgaan. So daar was verskillende vlakke,
skakelvlakke en ook ko-ordineringsvlakke. Kan ek
net vir u so vra; veronderstel daar was ’n
probleem op streekvlak by n GBS geidentifiseer,
hulle nader nou die SSVR in ’n fasiliteringsrol om
die probleem te help oplos, opgelos te kry en die
SSVR identifiseer nou ’n moontlike opsie, ’n
moontlike oplossing, maar wat nou blyk vir
uitvoering net in een departement te wees, sou
daardie moontlike oplossing dan reguit in die
lynfunksie na daardie departement toe afgaan of
sou dit terug na die GBS op streeksvlak om dan na
die streekverteenwoordiger van die departement
(tussenbei). --- Nee, dit sou na daardie departement
toe.  Daardie departement se departementele
verteenwoordiger wat deel sou wees van hierdie
groep of komitee wat daarmee gewerk het, sal dit
terugvat na hulle departement toe en sé "ons het
konsensus hereik, ons gaan hierdie saak so
hanteer." Dit is natuurlik as sy departement
saamstem dat dit so gedoen word. Ons sal dalk
volledigheidshalwe die GBS laat weet, veral as hulle
inligting gegee het, sou ons hulle laat weet dat dit
is die besluit wat geneem word, Departement X
gaan hierdie saak verder departementeel hanteer.".

Stemmet 251 : 28 - 253 : 12.

A proposal to kill Goniwe and the others

would have gone along Van Der
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Westhuizen’s line function to the Chief of the

Army.

"Nooit in der ewigheid sou dit deur my kantoor
gegaan het nie om twee hesondere redes. - Die
Sekretarinat van die Staatsveiligheidsraad was
verhewe ho enige koverte (?) moord ondermaanse
vuil "cloak and dagger" spele van hierdie aard, en
punt nommer 2 die uitvoering van enige sodanige
taak sou gelé het op die lynfunksie van Brigadier
van der Westhuizen, met ander woorde dit sou dan
in sy lynkanaal na die weermag toe moes gaan vir
’n normale koverte (?) operasie, en beslis nie na die
Sekretariaat van die Staatsveiligheidsraad nie. Ons
het daar hoegenaamd geen uitvoerende gesag gehad
nie. Uitvoerende optredes was deur die lynfunksie
instansies getref en daarom sou so' ’n versoek vir
koverte (?) operasies direk na die hoof van die
weermag of direk na die hoof van die leér toe in
daardie geval gegaan het langs weermagskanale as
’n weermagsversoek en nie in die Sekretariaat
verband nie."

Van Rensburg 192 : 5-21

Van Rensburg would not have brought a proposal to kill
Goniwe and the others to the attention of a civilian such

as Stemmet.

"Daai besondere sein was, het ek met Brig. Verster bespreek en
die enigste ander persoon met wie ek daardie sein bespreek het
was Mnr. A P Stemmet.

HOF: Maar het hulle altwee die sein gesien? --- O ja, baie
bepaald so U Edele. Ons het onder andere ook met Brig.
Verster die tekortkominge, taktiese tekortkominge in daai
hesondere sein bespreek en met Mnr. Stemmet het ek die hele

kwessie van die taalkundigheid van hierdie sein bespreek. "
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Van Rensburg 33 : 16-25

"Die inligting in die sein was suiwer daar om vir hom té sé dat
toe ek hierdie saak hespreek het - ek het daardie inligting aan
hom oorgedra om vir hom in die prentjie te hou met wat aan die
gang was op die ander front - die Goniwe-front en ek het hom
toe meegedeel van my waarneming dat daar waarskynlik so ’n
verstopping in daardie kanaal kan wees en dat hy dit vir my
moet gaan oopmaak en ek het dit ook nie vir hom gegee nie, ek
het dit met hom saam deurgewerk en daarna het ek hierdie sein
na Mnr Stemmet toe geneem en dit by Mnr Stemmet
waarskynlik gelaat.”.

Van Rensburg 37 : 6-16

"Ek is redelik seker dat hy dit gedoen het. Daarom het ek die
sein, die inligting, die woorde herken toe ek dit in die koerant
gelees het. En ek is bhyna 100% seker dat hy het hierdie woorde
onder my aandag gebring. Of hy dit vir my gewys het soos ek
netnou gesé het, of hy dit aan my oorhandig het, dit sal ek nie
meer kan onthou nie."

Stemmet 257 : 26 - 258 : 1.

Du Plessis wrote the original signal and also made a
carbon copy thereof, whereafter he took both the original
and the copy to the cryptographer. Once the cryp;'
tographer had written the necessary reference numbers
on the signal, Du Plessis caused it to be filed. The

original signal was left at the signal office.
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"HOF Wie het die nommer 5 op daardie afdruk geskryf? U kan
kyk na bladsy 73. -— Ja U Edele, het het, dit lyk na my
handskrif.

As dit u handskrif was dan het u dit gemerk as die vyfde
dokument van daardie léer? --- Vir seker. .

As u weer daarna kyk kan u sé of dit u handskrif is of nie? ---
As ek daardie 5 moet vergelyk met die res van my handskrif dan
lyk dit nie vir my na my handskrif nie."

Du Plessis 2173 : 27 - 2174 : 4

"Het by nie ’n afskrif daarvan gesien nie? --- Nee U edele. Die
normale prosedure is jy skryf ’n oorspronklike en koolpapier
afskrif. Die oorspronklike word by die seinkantoor ingegee vir
versending. Hulle hou dit. Die afskrif, die koolpapier afskrif
gaan op die léer.

En wie hou die léer of wie het die léer gehou destyds? --- Ek was
in bebeer van die léers in daardie afdeling U Edele.

MNR. GOOSEN: Nadat u dit nou opgestel het, u het gesé u het
dit laat versend. Wat presies het gebeur? Het u dit persoonlik
laat versend of gegee vir die klerk om te laat versend of what het
gebeur daarme? —- Nee U Edele, ek het persoonlik die twee
afskrifte geneem na die kommunikasiesentrum en dit vir die
kriptograaf gegee want dit is ’n uiters geheime sein. Ek die
kriptograaf het die nommers aangebring, die verwysing met die
opstellersnommer en so meer en ek het die afskrif, die
koolpapier afskrif ni my besit gehad. En later laat liasseer.

Du Plessis 2022 : 29 - 2023 : 16.

The original signal was entered in a register in the signal

office and kept for three months.

"Kom ons kyk na party van die waarskynlikhede waarom dit nie
in ’n sein sou voorkom nie. Wat het aanvanklik met hierdie sein
gebeur in terme van liassering? --- Hy word geskryf, die afskrif
word op die léer geplaas, dit word dan ingehandig by die
seinkantoor waar hy in ’n register ingeskryf word, dit word dan
gedekodeer, versend.



Kom ons gaan net na die verskeie plekke toe waar die sein of
afskrifte daarvan geliasseer sou word. --- Wel dit sou eerstens by
die GBS se registrasie gewees het. Dan word hy by die
seinkantoor gehou as ek reg onthou vir drie maande lank."

Van Der Westhuizen 3008 : 11-21.

Furthermore, Du Plessis would have expected the signal

to be placed on file at the SSVR.

"U Edele met Kolonel Du Plessis, toe nog Kommandant Du

Plessis se ondervinding in die Weermag en ek glo met sy
ondervinding in die stelsel wil ek die stelling maak het hy geweet

dat hierdiesein in Pretoria op ’n léer geplaas sou word. En daar
vir almal om te sien? --- Vir die wat dit behoort te sien. Vir die?

--- Vir die wat dit behoort te sien. Ji. --- In hierdie geval Tak
Strategie.

Of jammer ek het dit swak gestel, daar vir almal wat by die
stelsel betrokke was om te sien? --- Dis korrek U Edele.

HOF: Maar dit het blykbaar nie gebeur nie? Of sover u weet,

of weet u nie? --- U Edele ek dink die vraag gaan of Kolonel Du
Plessis moes geweet het. ’
Ja. --- Dat dit sal gebeur en ek sé met sy ondervinding moes hy

geweet het en het hy geweet dat dit sou gebeur. Dat dit nie
gebeur het nie dink ek is ’n ander saak.

MNR MOSTERT: Nou dit gaan eintlik - u is heeltemal reg Mnr
Stemmet, dit gaan oor Kolonel Du Plessis se verwagting. --- Dis
korrek U Edele. Sy verwagting was dat dit daar op léer sou

geplaas gewees het vir almal in die stelsel om te sien, is dit
korrek? --- Dis korrek U Edele.

En hy sou nie verwag het dat die sein sou verdwyn het nie? ---

Dis korrek U Edele."

Stemmet 415 : 4-29.

In Pretoria, the signal would have been dealt with as

follows: At the Army’s signal office it would have been

deciphered; recorded in a register; typed in ordinary



18.21

- 34 -

script; recorded at the registration office of the SSVR;
placed on file at the SSVR; and handed to the addressee.
The proposal to murder Goniwe and the others 'wouid
therefore have been filed in at least three files.and

entered in various registers.

"Dan word hy ontvang, daar wias nie ’n seinkantoor by
Staatsveiligheidsraad nie, die seine het gegaan na die hoof van
die leér se seinkantoor toe, dan word hy ontvang in kodevorm by
hoof van die leér se seinkantoor waar hy dan weer in ’n register
geskryl word, gedekodeer word. Hy word dan oorgetik en dan
word hy per rapportryer, dit is maar iemand wat met ’n
motorfiets aflewering doen, aan die Staatsveiligheidsraad se
registrasie gelewer, waar hy weer in ’n inkomende register vir
geheime of uiters geheime dokumentasie aiangeteken word, dan
op ’n léer geplaas, en dan word hy nou na die persoon toe
geneem.

In spoedeisende gevalle kan die rapportryer, as hy spesiale
instruksies het, dit direk ook aflewer aan die geadresseerde
persoon.

Het ek dit reg dat as hierdie nou ’n moorddokument was dan
sou daar nommer een by, op minstens drie léers sou mens nou
die moorddokument vind, is dit reg? --- Ja."

Van Der Westhuizen 3008 : 22 - 3009 : 8.

See also Wybenga, par. 5, F8.

According to Du Plessis it was left to him to decide who,
apart from Goniwe, had to be mentioned in the signal,
and he realised that he was in fact ordering those persons

to be killed.



"Ja. --- En die ander persone moes ek se name self byvoeg
omdat ek die inligting stafoffisier, senior stafoffisier, inligting
was op daardie stadium en presies geweet het watter pesone
betrokke is in die onrussituasie. Ditis hoekom ek daardie name
bygevoeg het".

Du Plessis 2021 -, 15-19

"Nou u sien die treffende ding wat hieruit voorkom is dat net
Goniwe se naam is genoem, Is dit reg? --- Tot die beste van wat
ek kan onthou was my opdrag gewees ten opsigte van Goniwe in
die eerste plek, en sy meelopers, ander instansies, of anderste
sou ek nie hulle name genoem het nie.

Kan u my asseblief, kan u asseblief vir my, voordat u vir Sy
Edele vra om te gaan, kan u net asseblief my vraag antwoord.
Dit is wat hier staan, net Goniwe se naam is genoem? --- Net
Goniwe se naam is genoem as ek nou reg onthou, maar die
opdrag het behels dat ander persone se name ook genoem moet
word. Die besluit was aan my oorgelaat gewees wie die ander
persone is.

Dis wat ek wil hé. Met ander woorde toe u toe teruggegaan het
na u kantoor toe, daardie moordopdrag opgestel het en hom
afgestuur het, was u toe die reater en jurie wat die doodsvonnis
geflel het op die ander twee? U het die besluit gemaak? --- Ja,
ooreenkomstig die opdrag wat ek ontvang het. Mnr. Goniwe en
andere."

Du Plessis 2311 : 16 - 2312 : 4.

On Du Plessis’s version, Van Der Westhuizen’s
instructions to him as well as his own participation
therein, were clearly illegal. On Du Plessis’s version, it

is improbable that he:

18.21.1  would have complied with such an illegal

order;
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would have dealt with the signal in the
manner in which he did, without proposing
an alternative method of conveyirig the
information to Van Rensburg so as to prevent
any risk of his involvemen.t in the murder

becoming known.

Under those circumstances, one would have expected

him to distance himself as far as possible from the

murder by, inter alia:

18.21.3  writing Van Der Westhuizen’s particulars in
the columns "Drafter’'s Name",
"Appointment”, and "Phone No." on the
signal;
18.21.4  presenting the signal to Van Der Westhuizen
for his approval and signature.
18.22 If the signal was a proposal to kill Goniwe and the

others, one would expect Van Rensburg and Van Der
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Westhuizen to have discussed the proposal and the

subsequent death with each other, but they never did so.

"En Generaal as daar dan die komplot was tussen u byvoorbeeld
nou en Generaal van Rensburg om Goniwe te vermoor, dit is
weer op hierdie hipotetiese veronderstelling, sou u en Generaal
van Renshurg na Goniwe se dood dit bespreek het? Weereens op
die hipotese dat julle die moord beplan het. --- Ja ek sal so
aanvaar U Edele dat ons dit sou gedoen het.

En die werklikheid is volgens u herinnering, dat na Goniwe se
moord was daar enige gesprek tussen u en Generaal van
Rensburg wat u kan onthou? --- Nee U Edele.

Van Der Westhuizen 3011 : 5-15

"So sou u dan ook vir die sein gevra het? --- Ek sou vir die sein
gevra het ja U Edele.

HOF: Het Van Rensburg ooit teenoor u gekla oor die taal wat
gebruik is in seine wat gestuur is of oor die taal wat oor die
algemeen gebruik is deur weermagoffisiere? --- Nee U Edele.
MNR. HODGEN: Nou as ek u getuienis reg verstaan, Van
Renshurg het nooit teenoor u gekla oor die bewoording van die
sein van 7 Junie 1985 nie? --- Nee U Edele.

U het sy getuienis seker gelees dat die sein hom gebelg het en dat
hy uiters bekommerd was oor die sein, Is dit nie snaaks dat hy
dit nooit by u geopper het nie? ---'Ja ek moet sé dit is U Edele.
Ek weet nie of hy dit dalk - dalk het hy dit aan Du Plessis
genoem, ek weet nie. Maar hy het dit nie aan my genoem nie,
sover ek kan onthou nie U Edele.

En dit was glad nie bespreek toe u by die SSVR in Pretoria was
op 12 Junie 1985 nie? --- Nee U Edele, nee.

Hy het glad nie gekla dat hy dit nie gekry het nie en hy het glad’
nie gekla oor die bewoording van die sein nie. --- Nee U Edele.
Dit is lank terug maar ek kan nie onthou dat so iets bespreek
was nie. Miskien, ek sou dit seker dalk onthou het as dit

bespreek was U Edele."

Van Der Westhuizen 3033 : 19 - 3034 : 10.

Van Rensburg did not make any contact with Du Plessis.
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"Kolonel nadat u die sein gestuur -het, is u genader deur
enigiemand in verband daarmee, daarna? --- Onder geen
omstandighede nie U Edele.”

Du Plessis 2062 : 27-29

"Ja. Nou, u is alreeds gevra deur Sy Edele of iemand daarna u
aebel het of u genader het om - of enige vrae aan u gestel het in
verband met die inhoud van die sein en u antwoord was "nee". -
-- Nee, hoegzenaamd nie U Edele.".

Du Plessis 2130 :31 - 2131 : 4.

One would also have expected Van Der Westhuizen and
Du Plessis to have discussed the proposal and the
subsequent killing of Goniwe and the others with each
other if the signal was a proposal to have them killed.

They never did so.

"En as hierdie ’n moordversoek was of *n moordopdrag en dit
is so hespreek tussen u en Du Plessis sou u verwag dat toe
Goniwe vermoor is dat Du Plessis na u toe sou gekom het en dit
met u bespreck het? --- Op die veronderstelling nou (tussenbeide)
Op die veronderstelling dit is nou ’n moord wat die twee van
julle beplan het en julle het nou die moordopdrag die wéreld
ingestuur, sou mens verwag het dat Du Plessis dit met jou sou
bespreek het? --- Ja.

Het hy? —-- Nee.

En julle het vir ’n hele aantal maande daarna nog, ek dink
amper meer as ’n jaar nog daarna, saamgewerk? — Vir ’n jaar
en ’n half nog, ja.

Is die onderwerp ooit weer ter berde gebring? --- Nee, nie wat ek
van weet nie.

HOF: Is die kwessie van Goniwe se dood ooit tussen u bespreek?
--- Soos ek gesé het ek was weg, ek het teruggekom /nou 20
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Julie, ek is nie seker nie, en toe is aan my genoem dat Mnr
Goniwe vermoor is.

Ja, maar wat ek wil weet is het dit ooit opgekom in ’n gesprek
tussen u en Van Rensburg? Het u ooit (tussenbeide)

--- Van Renshurg? ‘ .

Ooit gepraat oor Goniwe se moord? --- Met Mnr du Plessis?
Ja. --- Nee.

Ek bedoel Du Plessis. --- Ja-nee, ek verstaan U Edele.

U sé u en Du Plessis het nooit gesels oor Goniwe se dood nie of
(tussenbeide) --- Nee, nie sover ek kan onthou nie. As ek res
onthou het Kolonel Hall vir my toe ek teruggekom het gesé het,
my sekretaresse as ek weg is hou gewoonlik vir my die
hoofherigte van die tydperk wat ek weg is wat in die koerante

verskyn het."

Van Der Westhuizen 3009 : 15 - 3010 : 16

"Het u enige besprekings gehad daarna met Brig Van der
Westhuisen ten opsigte van die sein?--- U Edele dit het nooit
weer ter sprake gekom nie behalwe dat ek probeer uitvind het
wat die situasie werklik was omtrent die doodmaak van mnr
Goniwe hulle, het ek geen gesprek weer met Brig Van der
Westhuizen of enigiemand gehad in verband met die Goniwe
geval nie, tot onlangs natuurlik. En na die moord op mnr
Goniwe en die ander, kan u onthou het u enige gesprek gevoer
met-of Brig. Van der Westhuizen of enige ander persoon? --- Nee
behalwe dat ek probeer uitvind het wie verantwoordelik was."

Du Plessis 2062 : 30 - 2063 : 10

. "Die verhouding tussen myself en Genl. Van der Westhuizen was

van so ’n aard gewees dat ek presies geweet het wat hy bhedoel..
Nadat ek die opdrag van hom ontvang het, het ek die sein
gestuur en dit nie weer verder met hom bespreek nie.."

Du Plessis 2064 : 11-16.

All the above factors militate against any submission that

Van Der Westhuizen’s proved conduct is consistent only
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with the signal being a request or order by him to kill
Matthew Goniwe. (the first tenet in Blom’s case). Nor
can it be said that the proved facts are such that they
exclude every reasonable inference form them save fhe
one sought to be drawn, namely that the signal is a
request by Van Der Westhuizen to have Matthew

Goniwe murdered (the second tenet).
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CHAPTER I

We now turn to examine the extent to which the other evidence may

serve to displace the above inferences, probabilities and conclusions.

In this chapter we will deal with the evidence of Du Plessis and, in
particular, its impact on the culpability of Van Der Westhuizen in

respect of the Goniwe murders.

Du Plessis is the only witness whose testimony seeks to implicate
Van Der Westhuizen in any way. Even then, the link is tenuous, as

an examination of Du Plessis’ evidence will show.

The highwater mark of Du Plessis’ evidence as testimony indicting
Van Der Westhuizen, are his various statements that the words " ...

permanent uit die samelewing verwyder ..." meant and were
intended to mean that Goniwe and the others mentioned were to be

killed:
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"Alhoewel ek nie spesifick kan onthou of Brig. Van der
Westhuizen woorde "permanent uit die samelewing verwyder"
gebruik het nie, is dit moontlik dat hy dit wel gedoen het. In elk
geval was dit vir ons albei duidelik wat voorgestel word, die
doodmaak van Goniwe behels".

Du Plessis 1946 : 18-23

"Maar wat het u daarby verstaan? --- Dit is vir my moeilik om
dit te sé maar ek het verstaan dat dit beteken het dat daardie
mense moet doodgemaak word.".

Du Plessis 2063 : 31 - 2064 : 3

"Was daar enige twyfel, is daar enige twyfel oor wat die opdrag
wat Brig.Van der Westhuizen aan u gegee het destyds, behels
het? --- Geen twyfel by my nie U Edele. Ek wil nou net aangaan
deur die handel met Operasie Katzen,

HOF Kan ¢k net dit vra op hierdie stadium? U het gesé dat een
manier om ’n persoon uit die samelewing te neem is hyvoorbeeld
dat hy aangehou word. Die ander manier is natuurlik dat hy
doodgemaak word. Nou u sé die bewoording van die sein
"permanent uit die samelewing verwyder word" kan u sé of dit
die woorde is en of dit nie die woorde is wat deur Van der
Westhuizen gebruik is? --- U Edele ek kan werklik nie vir u
eerlik sé of dit die woorde was nie maar ek het ook gister .
genoem dat ek sou dit nie uit my duim uitgesuig het nie. Wat ek
wel weet en wat ek al in verkla- rings ges¢ het en vir ander
mense ook gesé het, is dat die woord "doodmaak" was nie tussen

ons twee genoem nie en ek wil daarby bly.".

Du Plessis 2065 : 11-28

The evidence referred to in the previous paragraph:



23.1 does not survive the withering effect of a number of

other passages in his evidence;

23.2 does not bear the scrutiny of a critical evaluation.

We commence with the citation of that passage which so blights Du
Plessis’s testimony as to the meaning of the signal that Van Der

Westhuizen’s culpability remains unproved.

"VRAE DEUR HOF:

Ek wil hé u moet nou baie noukeurig en versigtig dink oor
hierdie vraag kolonel, die vraag wat ek nou vir u gaan vra. Ek
wil hé u moet goed daaroor dink voor u die antwoord gee. U het
vir ons gesé u kan nie presies onthou wat Brigadier van der
Westhuizen vir u gesé het nie in verband met die gesprek wat hy
met Van Renshurg gehad het en in verband met die sein wat u
moes stuur, is dit korrek? --- Dis korrek.

Nou daar is aan u uitgewys dat u het in u getuienis gepraat van
ontslae raak van Goniwe, u het in u getuienis verwys na
oplossing van die Goniwe probleem en so aan. U sé die presiese
woorde wat gebruik is kan u nie vir ons sé nie, is dit korrek? ---
Dis korrek.

U sé dat u en Van der Westhuizen het ’n goeie verstandhouding
gehad? --- Dis korrek. .
En u sé dat die Goniwe probleem was ’n probleem wat u alreeds
hespreek het, is dit korrek? —- Dit was deurlopend hespreek.
Nou u het vir ons gesé dat die sein wat u gestuur het was u eie
woorde keuse, is dit korrek? --- Dit is korrek, na aanleiding van
die opdrag wat ek ontvang het. ,

Maar die spesificke bewoording van daardie opdrag kan u nie
vir ons sé nie, is dit korrek? --- Ek kan werklik nie op hierdie
stadium sé of ek notas geneem het nie, Ek dink ek mag notas
geneem het tydens my gesprek, maar ek beaam dat dit was soos
wat ek die opdrag verstaan het.

Nou u het vir ons gesé dat met hierdie sein wat u gestuur het en
die woorde wat u gebruik het het u bedoel om te sé dat die
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mense doodgemaak moet word? --- Dit is my indruk op daardie
stadium gewees.

Nou my vraag aan u, en ek wil hé u moet haie noukeurig dink
voordat u dieantwoord gee, en ek wil hé umoet baie eerlik wees
met u antwoord, maar u moet goed dink voordat u die antwoord
gee. Wat ek van u wil weet is dit. Is daar ’n moontlikheid dat
Van der Westhuizen toe hy die opdrag aan u gegee het bedoel
het dat Goniwe-hulle aangehou moet word en dat u hom
verkeerd verstaan het, en dat u gedink het hy bedoel hulle moet
doodgemaak word? Net om iets by e voeg tot die vraag. Is dit
byveorbeeld moontlik dat Van der Westhuizen die woorde
"permanent uit die samelewing verwyder", of soortgelyke
woorde, gebruik het, en dat hy met daardie woorde hedoel het
vir ’n lang tyd aangehou word, en dat u sy woorde verkeerd
geinterpreteer het en gedink het hy bedoel doodmaak, en dat u
dan ’n sein gestuur het dat die mense doodgemaak moet word?
U sé daar was ’n goeie verstandhouding tussen u en Van der
Westhuizen. Ek wil hé u moet nou eerlik vir my sé of u dink
daar kon moontlik in hierdie verband ’n misverstand gewees het,
dat u kon verkeerdelik sy opdrag vertolk het? --- Kan ek u
tweeledig antwoord?

Ja. --- Ek hly by wat ek deurlopend gesé het, is dat ek dle
opdrag so verstaan het in die eerste plek. Ek sé dit al van
Maandag af dat die mense doodgemaak moet word. In die
tweede instansie moet ek toegee dat ek uit die aard van die saak,
ons is almal mense, miskien opdrag verkeerd kon interpreteer
het. As ek u vraag nou antwoord U Edele. Ek kan dit nie betwis,
enige mens kan ’n opdrag verkeerd verstaan.

Nou as dit so is en u nou so ’n belangrike sein aan Generaal van
Renshurg moes gestuur het, as daar ruimte was vir ’n
misverstand . hoekom het u nie vrae gestel aan Van der
Westhuizen nie om seker te maak dat u weet presies wat hy
bedoel en wat hy wil hé u moet oordra aan Generaal van
Renshurg? --- Nadat ek met die generaal gepraat het, of
Brizadier van der Westhuizen destyds, toe het ek onmiddellik die
opdrag gaan uitvoer. Daar was nie ’n tydsverloop gewees nie. Ek
het nie eers, as ek nou moet vir u eerlik sé, daaraan gedink om
dit weer te gaan bespreek met hom nie. Ek het net die opdrag
uitgevoer.

Ja, wel my vraag is hoekom het u nie absoluut seker gemaak dat
u die opdrag behoorlik verstaan? --- Ek het gedag ek verstaan
die opdrag. Ek is jammer, ek kan nie vir u meer as dit sé nie.
Was daar by u enige twyfel of nie? --- Nee,

Oor wat bedoel word? -~ Ek het die opdrag onmiddellik gaan
uitvoer. A

Ja Mnr (tussenbeide)

MR MOSTERT: M’lord before My Learned Friend does that,
I don’t want to ask anymore questions, Your Lordship may be
interested in the light of the questions Your Lordship has just
asked him, Your Lordship may be interested in what is
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contained at page 2348, an answering reply to a question put by
Your Lordship, commencing on about line 10.
HOF: Het u dit miskien daar? --- Nee U Edele.
Dis volume 27, bladsy 2348. Sal u kyk na reél 13. U kan begin
by reél 11, Sien dit staan daar:
"Ek het nie verstaan dat dit verwys na die
dokument nie, maar wat daarin staan as sulks
wou ek gesé het daar is altyd die moontlikheid
dat daar ’n fout kon gewees het, en dat ek die
generaal verkeerd kon verstaan het. Niemand kan
dit wegredeneer nie. Maar wat ek gesé het is dat
ek het verstaan dit beteken hy moet doodgemaak
word." ‘
U verwys daar na ’n moontlikheid van ’n misverstand. --- U
Edele met respek gesé, ek dink ek het nou so pas vir u gesé dat
ek erken dat daar ’n moontlikheid van ’n misverstand kon
gewees het.
Nou hoe sterk is daardie moontlikheid, kan u vir ons sé¢? --- Wel
U Edele moet ek dit in ’n persentisie uitdruk?
Wel net soos, op enige manier, net soos dit u pas. ---

- Seker ’n 50/50 kans U Edele.
So u dink daar was ’n 50% kans dat u Generaal of Brigadier van
der Westhuizen verkeerd verstaan het? 50% kans? --- Ek sal so
sé, ja. ‘ :
Nou as dit die geval is hoekom het u nie seker maak voordat u
S0 ’n ernstige sein aan iemand stuur nie? As daar ’n 50% kans
is dat u hom verkeerd verstaan het, en u stuur ’n sein aan
iemand wat feitlik *n opdrag is dat drie persone doodgemaak
moet word, en umaak nie eers seker of u die korrekte boodskap
oordra nie? --- Ek kan nie verduidelik hoekom ek so reageer het

soos wat ek toe reageer het nie, werklik nie."

Du Plessis 2425 : 23 - 2429 : 14

The significance, and particularly the cogency, of the above passage
is to be found in the fact that it emerged spontaneously in response
to a question from the Presiding Judge. This passage is consistent

with and supported by other passages in the evidence.
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26. Paragraph 6 of Du Plessis’s affidavit of 11 May 1992 reads:

"Ek is egter baie seker daarvan dat Brigadier van der
Westhuizen nooit teenoor my te kenne gegee het dat sy voorstel
behels dat enige persone doodgemaak moes word nie. Indien hy

dit wel gedoen het, sou ek dit baie beslis onthou het".

217. He attempted to alter that evidence in his later affidavit.

"Ek wil dit graag op rekord plaas dat paragraaf 6 van my eerste
eedsverklaring nie die feite van die saak korrek daarstel nie. Dit
is wel so dat ek my nie kan herinner dat Brig. Van der
Westhuizen aan my oorgedra het in soveel woorde dat die
betrokke persone gedood moes word nie, maar daardie bedoeling
was wel wat Brig. Van der Westhuizen se opdrag aan my behels

het."

Exhibit F4, par. 8.

That attempt, however, was short-lived when it came to giving

evidence before this Court,

28. In his evidence he says after paragraph 6 was again read to him:

"Stem u saam daarmee? Is dit die waarheid of is dit nie die
waarheid nie ... U Edele in terme van wat tussen myself en
Generaal van der Westhuizen gebeur het, is dit die waarheid".
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Du Plessis 2195 : 9-13

The above passage in his cross-examination becomes the subject of
a dispute later on and that passage is then played back to him.

Thereafter, the following occurs:

"Veral hierdie laaste gedeelte het u gehoor? --- Ja U Edele.
Bewlcstig u dit? Dit is ’n baie eenvoudige vraag; bevestig u u
getuienis soos dit nou aan u teruggespeel is, ja of nee? --- Ek
bevestig dit U Edele maar ek wil dit kwalifiseer. Goed,
kwalifiseer dit dan. --- En dit is dat wat eintlik die bedoeling is,
en ek het hierdie verklaring ontken - wat eintlik bedoel was, was
dat daar nie tussen myself en Brig. Van der Westhuizen gemeld
was dat mense doodgemaak moet word nie. Goed. Dan is
paragraal 6 mos korrek. Want die gesprek het plaasgevind net
tussen twee mense, is dit reg? --- Dit is heeltemal korrek U
Edele. Tussen wie? --- TUssen myself en Brig. Van der
Westhuizen. Reg. En kom ons kyk nou wat sé u:

"Ek is egter baie seker daarvan dat Brig. Van der
Westhuizen nooit teenoor my te kenne gegee het dat sy
voorstel behels dat enige persone gedood moes word nie."
Dit is wat u daar onder eed gesé het en u het dit so pas onder
eed bevestig. U het dit herhaal en bevestig, korrek? --- Dit is
korrek U Edele maar (tussenbei). = Nou maar goed. Kan u kyk
(tussenbei). --- Ek wil net weer sé (tussenbei).

HOF: Ja, gee die getuie die geleentheid.

MNR. MOSTERT: Jammer U Edele.

HOF: Ja? --- Ek wil net weer sé dat die gesprek tussen myself
en Generaal Van der Westhuizen het nie uitgeloop op’n opdrag
wat gesé het die mense moet doodgemaak word nie. Ek erken
dit, ek het dit deurlopend gesé, maar dit was my, soos wat ek die
opdrag verstaan het.

MNR. MOSTERT: Nou maar goed. --- Ek sé dit net weer.
HOF: Hoe het u dit opdrag verstaan? --- U Edele soos wat ek
dit formuleer het en dit is dat daardie mense moes doodgemaak
word.

MNR. MOSTERT: Kom ons gaan nou weg van wat u verstaan
het. Is die eerste sin hier korrek soos dit hier gestel is, dat "Brig.
Van der Westhuizen nooit teenoor my te kenne gegee het dat sy
voorstel behels dat enige persone doodgemaak moes word nie."
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Dit is korrek? --- Dit is so U Edele. Nie in daardie terminologie
nie. Nou maar goed. En gaan aan na die volgende paragraaf toe:
"Indien hy dit wel gedoen het ..."  Jammer, die volgende sin:

"Indien hy dit wel gedoen het sou ek dit baie beslis
onthou het." Is dit reg? --- Ek erken dit. Nou maar goed.
--- Ek bly sé U Edele dat daar was nie gesé gewees dat mense
moes doodgemaak word nie, nie tussen myself en Brig. Van der
Westhuizen op daardie stadium nie.

HOF: Verstaan u daardie eerste sin? Die eerste sin sé nie dat
die woord "doodmaak" is nie gebruik nie. Die eerste sin van
paragraaf 6 sé dat Van der Westhuizen nooit teenoor u te kenne
gegee het dat sy voorstel behels die doodmaak van persone. ---
Ek verstaan U Edele wat dit beteken, maar as ek mag, kan ek
net teruggaan na die omstandighede waaronder hierdie
eedsverklaring afgelé was? Ja, ek dink die omstandighede het u
al klaar gegee. ---

Ek het U Edele. Maar is daar enige verskil tussen ’n bewering
dat die woord "dood" is nie gebruik nie en ’n bewering dat die
voorstel het hehels die dood van iemand? --- U Edele daar is baie
beslis ’n verskil. Die woord behels, gee ’n ander nuanse aan
daardie sin. Wat ek eintlik vir.u sé is dat daar was nie tussen
ons bespreek dat iemand doodgemaak moes word nie. Dit was
uitsluitlik gewees soos wat ek die opdrag verstaan het. En ons

kan maar 6 dae hier in die hof sit. ".

Du Plessis 2197 : 1 -2199 : 12

The gravamen of that evidence is repeated:

30.1

30.2

"Maar kom ons bevestig; hy is in sy wese korrek om u eie taal
te gebruik? --- U Edele behalwe vir die feit dat ek herhaal dat
die gesprek tussen myself en Generaal Van der Westhuizen of
tydens daardie gesprek was daar nie melding gemaak van mense
dood maak nie."

Du Plessis 2199 : 25-28

"Daar was nie tussen myself en Brig. Van der Westhuizen ’n
gesprek wat spesifiek gepraat het van mense doodmaak nie,"
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Du Plessis 2200 : 8-15

Du Plessis confirms that during his discussion with Van Der

Westhuizen there was no mention made of killing people. The

notion of misconception is introduced:

"Wat - ek herhaal die vraag (tussenbei). --- Ek dink tog daar is
’n verskil U Edele, in die sin dat die gesprek tussen ons, tydens
die gesprek was daar nie melding gemaak van mense doodmaak
nie. Hierdie laaste paragraaf, 6, het ’n ander nuanse, in die sin
dat dit sé dat daar nie te kenne gegee was nie. Nou "te kenne
gegee was" in my opinie U Edele, is dat daar dan gesé word dat
ek die opdrag verkeerd verstaan het. In ander woorde U Edele,
dat ek die berig hewoord het in teenstelling met wat die gesprek
tussen myself’ en Generaal Van der Westhuizen te kenne gegee

“het."

Du Plessis 2201 : 1-11

Du Plessis states that there was no specific instruction from Van Der

Westhuizen that the people were to be killed. He claims to have

said this to the ANC, to the New Nation and Mr. Wagener.

32.1

"Sal u asseblief die oorkonde voor u hé, bladsy 2209. Sal u
teruggaan na 2208 asseblief, na reél 13. Ek stel net belang in een
sin, dis eintlik ’n bietjie verder af, maar kom ons neem die hele
dag om die verband te kry. Ek vra vir u:

"Vertel vir my wat is die verskil? --- Die verskil is in die nuanse.
Ek het gesé daar was nie melding gemaak tussen myself en
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Generaal van der Westhuizen ten opsigte van mense doodmaak
nie, terwyl hierdie paragraaf®,dit wil sé paragraaf 6 in die eerste
verklaring, "terwyl hierdie paragraaf effens anders lees." Nou
kom ons volstaan eers by daardie eerste gedeelte. "Ek het gesé
daar was nie melding gemaak tussen myself en Generaal van der
Westhuizen ten opsigte van mense doodmaak nie. "Het u dit vir
die mense van die ANC en die New Nation gesé? --- Ek het dit
vir die ANC, vir die New Nation, vir Mnr Wagenaar, vir almal
gesé, en ek volstaan daarby, dat daar nie spesifiek tussen my en
Generaal van der Westhuizen gesé was dat mense doodgemaak
moes word nie.”

Du Plessis 2281 - 11-31

"Wat ek wel weet en wat ek al in verklarings gesé het en vir
ander mense ook gesé het, is dat die woord "doodmaak" was nie

tussen ons twee genoem nie ek wil daarby bly".

Du Plessis 2065 : 26-29

"Alhoewel ek nie spesifiek kan onthou of Brig. Van Der
Westhuizen woorde ’permanent uit die samelewing verwyder’
gebruik het nie, is dit moontlik dat hy dit wel gedoen het. In elk
geval was dit vir ons albei duidelik wat voorgestel word, die

doodmaak van Goniwe behels".

Du Plessis 1946 ; 18-23

"Ek wil net weer sé dat die gesprek tussen myself en Generaal
Van der Westhuizen het nie uitgeloop op n opdrag wat gesé het
die mense moet doodgemaak word nie. Ek erken dit, ek het dit
deurlopend gesé, maar dit was my, soos wat ek die opdrag
verstaan het".

Du Plessis 2197 : 30 - 2198 : 4
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THE EVIDENCE OF DU PLESSIS AND THE PROBABILITIES:

33. The probabilities which emerge as objective guidelines from

irrefutable facts displace Du Plessis’s version of an intended death

signal.

34, At the risk of repetition, the hard core facts establish probabilities

which are inconsistent with the "death signal" version.

35. Linguistic treatment of the words ("samelewing, verwyder,

permanent") yield much the same result.

36. Each one of the followihg topics falls to be examined under this
head:
36.1 the semantic meaning of the words;

36.2 the context;
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36.3 Du Plessis’s own interpretation.

THE SEMANTICS OF "PERMANENT, SAMELEWING, VERWYDER":

37.

38.

39.

40.

The semantic content of these three words, giving full weight to

contextual influence, determines the tenor of the signal.

Although the definitive word is "verwyder", the latter’s semantic
content will be largely determined by the meaﬁing to be assigned to

"permanent”.

In both cases, the meaning of the words will be determined by their
ordinary (dictionary) meaning and their context. Needless to say,

context will be the ultimate determinant.

The ordinary meaning of the two words present little problem:
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We refer to the work of Prof. Van Jaarsveld and Prof.

P.H. Swanepoel (F21).

The following dictionary extracts are of use:

40.2.1

40.2.2

"Verklarende Handwoordeboek van die

Afrikaanse Taal", Schoonees, ¢r al, Eerste

Uitgawe, 1976:

p. 642:

“permanent, b.n.w. en bw. Blywend, duursaam;

voortdurend: ’n Permanente uitstalling, "

p- 989:

"verwyder. I ww. (-). 1. Verplig om ’n plek te
verlaat, ontruim; weg laat gaan: Iemand uit die
geselskap verwvyder. 2. (refleks.) Weggaan; vertrek:
Hy het hom venvyder. 3. Vervreemd; afsonder;
skei: Die geskil het hulle van mekaar verwyder. 4.
Wegneem: Die horde van die tafel verwyder. Vullis
verwyder. II b.n.w. Ook verwyderd. Afgeleg, ver:.
Op ’n verwyderde plek. vervyder: ..baar, ..ing."

"Verklarende Afrikaanse Woordeboek",

Kritzinger, er al, Sesde Uitgawe, 1972:
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p. 744:

"permanent, -e blywend, aanhoudend,
voortdurend; ..."

p. 1175:

“verwyder, ~, verplaas, afsonder; weggaan,
vertrek; wegneem, uitsny; van mekaar vervreem.."

Van Dale's "Nieuw Groot Woordenboek der

Nederlandse Taal", Zevende Druk, 1950:

p. 1361:

"PERMANENT (<Fr.), bn. bw., 1. duurzaam,
niet tijdelijk: permanente wegen; - 2, voortdurend,
steeds doorgaande, aanhoudend: die permanente
droogte deed veel schade aan de landbouw; - zich
permanent verklaren, niet uiteengaan (inz. van
lands-, gewestelijke of gemeentevergaderingen); -
permanente commissie, die niet telkens veranderd
of vernieuwd wordt; - permanente tentoonstelling
van schooluitgaven; - permanent Hof van
Arbitrage; - permanente belasting, belasting welke
voortdurend op een constructiedeel aanwezig is,
h.v. eigen gewicht; - wij hebben permanent last van
onze buren; - 3. blijvend, niet veranderend;
permanente gassen, die niet tot een vloeistof
verdicht kunnen worden: zuurstof gold vroeger als
een permanent gas; - permanente kleuren, die in
zon en lucht niet verkleuren."

p. 2000:
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"VERWIJDEREN, (verwijderde, heeftverwijderd),
1. op een afstand, verder plaatsen, afzonderen:
(fig.) dit heeft hen zeer van elkander verwijderd,
dit heef't hun vriendschap bekoeld; - 2. wegnemen:
het deksel, de stop verwijderen; - wegdoens - iem.
uit de klasse verwijderen, wegsturen; iem. uit zijn
huis verwijderen, hem de toegang ontzeggen; - 3.
zich verwijderen, zich van een plaats weg begeven,
heengaan: toen de agent zich weer verwijderde;
langzaam verwijderde de boot zich; - zich even
verwijderen, even weggaan om aan een natuurlijke
behoef'te te voldoen. VERWIJDERING, v. (-en), 1.
het verwijderen; - 2. het uiteenliggen, het
verwijderd-zijn, afstand; (sterrenk.) schijnbare
afstand van een planeet tot de zon; - 3. (fig.) het
uiteengaan, verkoeling, bekoeling (van
vriendschap). VERWIJDERINGSHOEK, m. (-en),
(sterrenk.) afstandshoek van een planeet."”

The ordinary meaning of the two words, whether used jointly or
singly, do not suggest murder. At best for those contending for an

adverse connotation, the words are ambiguous.

Context and extraneous evidence must be looked at to provide

reliable guidelines.

Throughout the excursion from ordinary meaning to a meaning
where full weight is given to contextual influence, one cardinal legal
principle can never be overlooked: in the event of ambiguity the

innocent rather than the culpable meaning will prevail. That
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principle is complimented by the equally obvious tenet that the onus

lies upon him who contends for acceptance of the culpable version.

The hardcore facts and their probabilities, in the absence of any
other material, provide a simple and final answer: death was not
intended by the signal and the two occurrences - the deaths and the

signal - are not linked.

Other equally cogent probabilities exist.

45.1 If Du Plessis is correct in his version that he intended the
signal to have a connotation calling for Goniwe’s

murder, one would expect:

45.1.1 Van Der Westhuizen to have approached him
and to have discussed and, perhaps, to have
exulted in their success once the news of the

Goniwe murders became known;
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45.1.2 Du Plessis to have approached Van Der

Westhuizen for much the same purpose.

Yet, according to their evidence, no discussion of either

sort takes place - not then, nor in the ensuing 8 years.

The improbability of it all grows.

Du Plessis, according to his evidence, endeavours to find
out the identity of those who carried out Goniwe’s
murder from the uniform branch of the police, the

security police, the Reccies and National Intelligence.

"U Edele ek het nadat ek verneem het dat mnr Goniwe en sy
vriende vermoor is, probeer uitvind wie verantwoordelik was en
ek het geen reaksie van niemand gekry nie. Ek het met die
Veiligheidspolisie gepraat, ek het met die polisie gepraat, ek kon
geen antwoord kry nie."

Du Plessis 2062 : 4-9.

He speaks to Colonel Snyman and a General Rust at a

GBS meeting.

"Met wie het u by die Veiligheidspolisie gepraat?
Met Kolonel Snyman.



- 58 -

Wie nog? — Nee, net met Kolonel Snyman.
Met wie het u by die polisie gepraat? --- Met
Generaal Rust."

Du Plessis 2293 : 28 - 2294 : 2

45.5 The probability is, according to Du Plessis, that Van Der

Westhuizen would have been present at that meeting.

45.6 Neither Snyman nor Rust can satisfy Du Plessis’s
curiosity.  Yet he does not approach Van Der
Westhuizen; not then at that meeting, nor at Van Der
Westhuizen’s office which is only metres away from his

own.

"En na die moord op mnr Goniwe en die ander,
kan u onthou het u enige gesprek gevoer met df
Brig. Van der Westhuizen of enige ander persoon?
--- Nee behalwe dat ek probeer uitvind het wie
verantwoordelik was.

Du Plessis 2063 : 7-10

46. Du Plessis’s conduct from the time of the Goniwe murders until May

1992 is crucial to the interpretation of the signal.
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For nearly 7 years Du Plessis’s conduct is consistent with that of a

man who had drafted an innocuous signal on 7 June 1985.

47.1

47.2

47.3

He does not discuss the murders with Van Der
Westhuizen and enquire after the identity of the

murderers (see sipra).

He did not "tell a soul on this earth" that the signal was

an order to kill.

"U sien Kolonel, van Junie 1985 tot April 1992, ’n
maand of wat na 7 jaar hoor, volgens u getuienis,
nie ’n persoon op hierdie aarde van u dat daardie
sein ’n moordopdrag is nie. En dan skielik vanaf
April 1992 verander alles. Is dit reg? Is dit feitelik
korrek? --- Dit is so U Edele".

Du Plessis 300 : 24-28

He did not inform the police that he drafted Goniwe’s

death signal.

"U weet dat die Goniwe moord was geondersoek
deur die polisie hier plaaslik? --- Ek weet daar was

. ’n ondersoek,

Het u na die polisie toe gegaan en gesé kyk hierdie
Goniwe, ek weet nie wie het hom doodgemaak nie,
maar ek het die doodsein, die moordsein het ek
uitgeskryf, hier is hy? Het u dit gedoen? --- Nee, ek
het nie.
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Waarom nie? --- Die beste antwoord wat ek vir u
kan gee is dat Mnr Goniwe was beskou gewees uas
’n vyand".

Du Plessis 2298 : 24-31

47.4 He did not inform the Magistrate presiding over the first

inquest of that fact.

"En met die na-doodse ondersoek het u nie net
eenvouding gegaan na die landdros toe nie en gesé
’landdros ek het n moordsein geskryf, hier is dit.’
U het dit nie gedoen nie? --- Nee U Edele ek het

o
ne .

Du Plessis 2300 : 3-6

The argument that Du Plessis kept silent because loyalty and a sense
of duty demanded that he do so, has an initial allure. That
argument, however, does not survive a recall of the events of May
1992 and his dealings with the New Nation and the ANC. Both a
sense of duty and loyalty to the SADF were singularly absent from

his dealings with Holomisa, the New Nation and the ANC.
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The watershed in Du Plessis’s conduct vis-a-vis the signal is the
period immediately before May 1992 when he feels the pressures of
his discontent with an inadequate pension, his parlous fifancial
position and the temptation of turning the sensitive documents

belonging to the SADF in his possession, to account.

His drinking habits did not assist in resisting those pressures.

Du Plessis all but confirms being “turned" by Holomisa.

"Dit is nan my gesé deur ’n kundige in die inligtings-beroep, dat
die klassieke manier om ’n agent te werf, kry iemand met ’n
drinkprobleem of ’n finansiéle probleem of’n ander probleem en
werf hom met beloftes en hoofsaaklik of in meerdere gevalle
waar die belof'te nooit gehou is nie en net vervang is met ander
beloftes. Is joune - pas daardie beskrywing van werwing van ’n
klassieke geval nie presies op die feite wat op u van toepassing is
nie? --- U Edele wat genoem was het ek reeds vanoggend in die
hof erken, so as dit ’n kwessie was dat ek gewerf wou word en
dat beloftes nie nagekom is nie, dan is dit so."

Du Plessis 2302 : 21-31

Circumstanced as he was, the rewards promised by his new masters

were irresistible:
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Salaried employment by the ANC as an advisor:

"Ek het met Mnr Sithole gepraat oor ’n aangeleentheid ten
opsigte van dat ek sou deur die ANC in diens gewees het as ’n
adviseur sedert die begin van Januarie hierdie jaar, en dat ek ’n
salaris sou ontvang het daarvoor, maar ek het nooit ’n salaris

nog ontvang nie, en ek het hom verskeie kere daaroor geskakel

want hy is my skakelpersoon, ek. kan nie vir Mnr Mandela
geredelik maklik in die hande kry nie, telefonies of andersins nie,
So as die vraag is het ek met Mnr Sithole geskakel oor ander
sake dan is die antwoord ja.

Wanneer is die voorstel of aanbod aan u gemaak om teen ’n
salaris vir die ANC te werk? --- Dit moes gewees het tydens een
van my besoeke aan Johannesburg, heel waarskynlik Desember

verlede jaar. "

Du Plessis 2288 : 31 - 2289 : 13

The prospect of an appointment in Mr. Mandela’s new
government or in his new defence force must have been

very attractive.

"Sé nou vir my waarom was u vir Mnr. Mandela
so belangrik dat die man, wat so min tyd het soos
ons almal weet, tyd ingeruim het om u te ontmoet?
--- My persoonlike indruk U Edele - ek kan nou nie
sé¢ hoekom Mnr. Mandela my so beskou nie
(tussenbei).

Ja, ek vra dit. Hoekom Mnr. Mandela u so beskou.
--- Maar my persoonlike indruk is dat daar gekyk
word na mense wat behulpsaam kan wees in ’n
nuwe regering of in ’n nuwe weermag.

Ek sien. --- Dit is my besondere indruk van dit.
Ek wil dit aan u stel dat Generaal Holomisa het u
beskou as ’n bruikbare persoon. --- Ek weet nie
wat u bedoel nie U Edele. Ek en hy is ou kennisse.
Hy beskou my seker as ’n persoon wat gebruik kan
word."
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Du Plessis 2246 : 29 - 2247 : 14

Du Plessis admits to taking money from Holomisa but says the
amount was limited to R600, which he required for expenses.
Insofar as the amount is concerned, the statement has a false ring
about it. Why should Du Plessis part with sensitive military, and
therefore valuable, documents to Holomisa for the paltry sum of

R600?

53.1 "As u enige ander aansienlike bedrag in die orde van 10 000 or
meer geleen het, of van enige ander oord ontvang het, sou u
daarvan onthou? --- Ek het ontvang van Generaal Holomisa
R600,00.

Hoeveel nog? -- Nee, ditis al watek vanhom ontvang het tydens
die onderhoud wat ons met Mnr. Mandela gehad het. Hulle het
my onkoste betaal. Ek het onvang van - nee, ek kan nie aan

ander bedrae dink nie U Edele.".

Du Plessis 2264 : 16-23

His new masters would not be interested in a signal with an
innocuous meaning. A signal with a murderous connotation,
however, would have considerable value when rewards were being

bargained for.



55.

56.

57.

58.

- 64 -

The next episode in the pitiful tale of the tragic figure that is
Lourens Du Plessis almost writes itself: Du P]es;is for the first time
in the seven years since his authorship of the signal tells somebody
that " ... permzinent uit die samelewing verwyder ..." means that

Goniwe and the others were to be killed.

The dramatic coincidence in time of the pressures, the ending of a
seven year treatment of the signal as innocuous, his "turning" and
the assigning of a murderous connotation to the signal, strains the

acceptance of his version well beyond breaking point.

Du Plessis was the éﬁthor of the signal of 7 June 1985 and the
person who employed the words " ... permanent vit die samelewing

¢

verwyder ..." in that document.

If he had been asked to write a signal on that day asking for
Goniwe’s removal. from society, in the form of a lengthy
incarceration, -he would, by his own admission, conceivably have

used the very words that appear in the document in question.
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"Onthou u dat u vir ons gesé het Vrydag dat gemeenskap en
samelewing beteken dieselfde? Onthou u dit? --- Ja U Edele.

En onthou u dat u gesé het as u ontslae wou raak van Goniwe,
op ’n manier wat nie dood behels het nie, u die woord
"verwyder" sou gehruik het? Onthou u dit? --- Dit is korrek U

Edele."

Du Plessis 2398 : 21-27

"Dit kom daarop neer dat as u wou gevra het in daardie sein
van 7 Junie dat Goniwe verwyder moet word vir ’n blywende
tydperk op ’n manier wat nie dood behels nie, u sou gesé het dat
hy permanent uit die samelewing verwyder moet word. Is dit
reg? --- Dit is korrek U Edele, maar dit was hipoteties gestel

gewees,"

Du Plessis 2399 : 6-12

" ... dat elkeen van daardie woorde as 'n mens hulle saamvat,
kan heteken dat die man vir ’n lang tyd uit die samelewing
verwyder moet word sonder dat dit dood beteken. Dit is wat u
gesé het., Stem u saam? --- Ja maar dit was U Edele fiktiewe
scenarios wat geskep was.

Wel dit is juis die vraag, of dit nou fiktief was of nie sal ons
later met Sy Edele argumenteer. Maar die feit is daardie woorde
dra daardie, kan daardie betekenis dra, is dit reg? --- Ek het so

gesé U Edele.".

Du Plessis 2400 : 29 - 2401 : 8

"U sien nou is ons in ’n situasie dat volgens u, mens ’n sein het
wat kan ’n onskuldige hetekenis hé en ’n sinistére hetekenis, is
dit reg? --- U Edele ja. Al wat ek tot dusver gesé het is hoe ek
die interpretasie gesien het.

Nee, u het baie meer gesé as dit. Ek stel die vraag weer aan u:
Volgens u getuienis Vrydag en hierdie hof, het u ’n sein gestuur
met hewoording wat ’n sinistére betekenis kon hé of ’n
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onskuldige hetekenis. Is dit reg? --- U Edele ja, sekere mense
kon dit seker so geinterpreteer het.

Uself' is een van hulle wat dit so kon interpreteer het. Kyk na
2338. --- Ek kyk na dit U Edele.

Ja, uself is ’n persoon wat dit so kon interpreteer het, want u sé
"dit is hoe diesein geskryf sou word as dit is wat ek bedoel het."
As u ’n onskuldige bedoeling gehad het. --- U Edele ek verwys
weer na Vrydag se getuienis. Dit was hipotetiese gevalle wat aan
my voorgehou was.

Dit is nog steeds hipoteties. --- Wat ek mee saamgestem het."

Du Plessis 2402 : 30 - 2403 : 17

"Verwyder. --- Ek het dit erken, dat blywend nie noodwendig
beteken dat - ag, ekskuus tog, nie blywend nie, permanent - nee,
verwyder, dit was die woord gewees. Ek het erken dit is
algemene teminologie in die veiligheidsmagte gewees op daardie
stadium, .

En mens sou amper verwvag het dat u die woord "verwyder" sou
gebruik het. Is dit reg? --- Ek het diewoord "verwyder" gebruik
U Edele.

Nee, as u wou gehad het hy moes aangehou word vir ’n lang
tydperk, sou u amper verwag het dat u die woord "verwyder"
sou gebruik het. --- Ek sou sé ja U Edele.

Reg, en mens sou amper verwag het dat u die woord of
"semeenskap" of "samelewing" sou gebruik soos die polisie
byvoorbeeld gedoen het in van die dokumente wat u gesien het,
is dit reg? --- Ek kan nie onthou dat die - ja, "verwyder" en "uit
die samelewing", ek stem saam met dit.

Ja. Mens sou dit amper verwag het, is dit korrek? --- Dit is
korrek U Edele.

Ja. En as mens, as u dit nou wou gehad het dit moes vir ’n
hesondere lang tyd, ’n blywende tydperk gebruik het, wat se
woord sou u gebruik het? --- Ek sou blywend gebruik het U
Edele.

Permanent? --- Ek het permanent gebruik U Edele. Ek gaan.
werklik nie - U Edele as ek mag iets sé - ek gaan nie verander
van wat ek gesé het nie. Ek gaan nie sé wat Mnr. Mostert wil hé

ek moet sé nie.".

Du Plessis 2409 : 26 - 2410 : 21
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60. Equally pertinent is the semantic value of "verwyder" within the

"veiligheidsgemeenskap". See supra, par. 18.6.

Du Plessis confirmed the use of "verwyder" within GBS circles on

many occasions.

On each one of those occasions the word had an innocent meaning.
No single instance could be demonstrated where the word was
capable of denoting murder or killing. There is no single instance
on record where the word "permanent” invested "verwyder", or any

other word for that matter, with a culpable or sinister meaning.

THE CREDIBILITY OF DU PLESSIS:

61. At p. 2425 of the record, Du Plessis says:

"Ek is nie ’n perfekte getuie nie. Ek aanvaar dat my getuienis
kan varieer".
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No greater truth was spoken by Du Plessis in his entire sojourn in
the witness box. If there is criticism of that testimony, it exists in

the extent of its understatement.

During the course of argument before this Court, a fully detailed
document will be provided of the various contradictions by Du
Plessis of his own testimony. For the present moment, we present

no more than the following telling instances of contradictions:

63.1 - The content of paragraph 6 of Du Plessis’s first
statement (Bundle 1, p. 104) is in direct conflict with the
last sentence of paragraph 9 of his second statement,

being "F4".

63.2 In paragraph 9 of Exhibit F4 Du Plessis states:

"Hy het my meegedeel dat hy kort voor my aankoms ’n
telefoniesegesprek gevoer het met Generaal Van Rensburg en dat
laasgenoemde aan hom gesé het dat hy ons sal kan uithelp om

ontslae te raak van Goniwe."

(our underlining).
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In Court Du Plessis, however, repeatedly said that Van
Der Westhuizen referred to " ... help met die Goniwe

probleem".

"Hy het my ingeroep en gesé "ek het nounet met Generaal Van
Renshurg gepraat en hy het aangedui dat hy ons kan help met

die Goniwe probleem"."

Du Plessis 2020 : 30 - 2021 : 2

"Generaal van Renshurg het gesé hy kan ons help met die
Goniwe probleem."

Du Plessis 2025 : 11-13

"Kan u glad nie onthou wat hy vir u gesé het in verband met sy
telefoniese gesprek met Generaal van Rensburg nie? U sé hy het
gesé dat y, dis Generaal van Renshurg, kan u help met die

prohleem. --- Ja."

Du Plessis 2026 : 28-31

"HOF: Kan ek net dit vir u vra; die telegram of the sein is
gestuur van Generaal van Rensburg en u sé dat u het van Van
der Westhuizen verneem dat Generaal van Rensburg sal u help

om die Goniwe probleem op te los."

Du Plessis 2108 : 16-19

"Wat ek weet is wat Generaal van der Westhuizen vir my gesé
het, en dit was dat hy ’n gesprek gehad het met Generaal van
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Rensburg en dat hy kan uithelp om van die Goniwe probleem
ontslae te raak soos wat dit hier staan."

Du Plessis 2209 : 22-26

"Sover my rekolleksie strek, en ke bly daarby, is toe Generaal
van der Westhuizen my ingeroep het, toe het hy vir my gesé hy
het met Generaal van Rensburg gepraat, en Generaal van
Rensburg het gesé hy sal ons kan help met die Goniwe probleem.

Ek bly daarby".

Du Plessis 2309 : 5-10

When he was asked whether he knew who was
responsible for the murder of Goniwe and the others, Du

Plessis stated that he had tried to find out. He added:

"Ek het met die Veiligheidspolisie gepraat, ek het met die polisie
gepraat, ek het met N.I. gepraat ek het met die Reccies gepraat,
ek kon geen antwoord kry nie"

Du Plessis 2062 : 2-9

However, in cross-examination it became clear that he
had never discussed Goniwe’s death with any member of

the Reccies.

"MNR MOSTERT: Het u die Reccies gevra of nie? --- Ek het die
Veiligheidspolisie gevra, ek het die uniformtak van die polisie
gevra, ek het vriende van my gevra. Ek kan nou nie onthou, dis
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agt jaar gelede, op watter geleentheid nie, wie betrokke was, en
niemand kon vir my ’n antwoord gee nie, of niemand was bereid
om vir my ’n antwoord te gee nie.

Het u die Reccies gevra? —- Ek kan nou nie spesifiek onthou nie.
Ek het hulle in elk geval nie gebel nie.

Bladsy 2062 U Edele.

"Ek het met die Veiligheidspolisie gepraat,

ek het met die polisie gepraat, ek het met

MI gepraat, en ek het met die Reccies gepraat.”

Wat sé u nou? --- Ek volstaan daarhy.

Maar u kon so pas nie onthou nie? --- Maar ek kan nie onthou
spesifiek wanneer ek met hulle gepraat het nie.

Nee, nee, dit wus nie die vraag nie. --- Maar ek het ook nie
telefonies met hulle gepraat nie.

U is gevra of umet die Reccies gepraat het, nou net. U het gesé
(tussenbeide) --- Ek het so gesé.

Na die beswaar van u advokaat toe het u gesé u kan nie onthou
of u met die Reccies gepraat het nie. U sien kolonel, as u gister
’n ding sé en u kan vandag dit nie onthou of u dit gesé het of
nie, dan is die hele stelling begin naderhand verdag raak. Het u
hoegenaamd met enigeen gepraat as u dit nie van dag tot dag
kan onthou nie? Wat is u kommentaar? --- Ek volstaan by wat
ek gister gesé het. Ek het met al daardie instansies gepraat.
Plaaslik is dit maklik om te onthou. As dit by die Reccies kom
kon ek miskien verneem het tydens ’n vergadering of ’n besoek
aan Pretoria ensomeer. Ek kan nie onthou nie, maar ek bly
volstaan dat ek gevra het of die Reccies betrokke was.

Met wie het u by die Veiligheidspolisie gepraat? --- Met Kolonel
Snyman.

Wie nog? --- Nee, net met Kolonel Snyman.

Met wie het u by die polisie gepraat? --- Met Generaal Rust.
Generaal? --- Rust.

Rust? --- Ja.

Met wie het u by MI gepraat? --- Ek kan nie nou sy naam
onthou nie. Hy was die streeksdirekteur van MI op daardie
stadium.

En met wie het u by die Reccies gepraat? --- Nee, ek kan glad
nie onthou van die Reccie aangeleentheid nie, want dit kon enige
plek gewees het. Dit kon hier in Port Elizabeth gewees het, dit -
kon in Pretoria gewees het.

Kon dit gewees het dat dit glad nie gebeur het nie? -— Ekskuus?
Kon dit gewees het dat dit glad nie gebeur het nie, dat u glad nie
met die Reccies gepraat het nie? --- Nee, ek het verneem, ek
volstaan daarby, dat ek verneem het. Ek kan nou net nie vir u
hesonderhede gee hoe ek verneem het of die Reccies betrokke

was nie,"

Du Plessis 2292 : 27 - 2294 : 18
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Du Plessis initially refused to admit that he had been
dissatisfied with the financial aspects of his retirement

from the SADF and stated that he was treated fairly.

"En toe u uittree het die weermag vir u ’n billike pakket laat
toekom? --- Onder die omstandighede, ek wil teruggaan, kan ek
’n agtergrondskets vir u gee?

Antwoord net die vraag,

HOF: As dit nodig is vir u antwoord op die vraag dan kan u dit
doen. --- Ek dink dit was ’n hillike pakket gewees, ja. MINR
MOSTERT: U sien dis die heel teenoorgestelde wat u vir my
daardie dag gesé het. U het ’n groot gedeelte van daardie oggend
deurgebring om aan my te vertel hoe onbillik is u deur die
weermag behandel. --- Dit is wat ek nou aan U Edele wou
verduidelik het. Nie onbillik behandel nie. Ek glo nie dit was my
woorde gewees nie, en (tussenbeide) Veel erger. Veel erger. Ek
sé onbillik. Kom ons gaan op die besonderhede in. Watse
pensioen kry u? --- Tesame met my annuiteite oor die R2 000,00
’n maand. Watse annuiteite is dit? Dis versekeringspolisse? ---
Ja. Nee, maar wat hetaal die weermag u per maand? --- R1
300,00/R1 400,00 'n maand.  R1 400,00 ’n maand? --- Ja. U
sien dis juis wat u vir my gesé het. --- Ek sien nie die relevansie

- (tussenbeide) Dat u u hele loopbaan in die weermag

deurgebring het en hulle laat u, nadat u kolonel rang bereik het,
laat hulle u in die aand van u lewe met R1 400,00 ’n maand. U
was bitter ontevrede. — Ek het dit nie so te kenne gegee nie,
werklik nie. Is u doodtevrede? --- Ek wou netnou aan U Edele
verduidelik het, maar ek was nie die geleentheid gegee gewees
nie. Goed, verduidelik nou. --- Ek het in 1990 op pensioen
gegaan, maar dis nou op pensioen in hakies, en van daardie
tydstip af, dit was die einde van Mei, ondergrondse aktiwiteite
betref, koverte aktiwiteite, nou ek weet nie of ek daarop moet
uithrei nie, totdat die befondsing skandaal in Natal ten opsigte
van Inkatha plaasgevind het. Toe het die Staatspresident gesé dat
die front organisasies moet toegemaak word, wat wel gebeur het
teen die einde van Augustus 1991. Ek was toe terugverplaas
gewees na die kommandement hoofkwartier toe as ’n burgerlike,
’n siviele werker. Ek het daar gebly tot die einde van Januarie
1992 en toe het ek uit my eie vrye wil besluit om te bedank. As
die implikasie of die insinuasie liewer is dat ek finansiéle
probleme het dan is dit so, ek ontken dit nie, maar dit is nie as
gevolg van die feit dat die weertnag my sleg behandel het nie. Ek
het my gratifikasies gekry, ek het R35 000,00 gekry net vir
opgehoopte verlof, maar ek het daardie geld tydens ’n
besigheidspoging in Alice in die Ciskei verloor toe die ANC my
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daar uitgeskop het. So ek is finansiegl in ’n onbenydenswaardige
posisie, ek myself persoonlik, omdat ek my geld verloor het. As
dit nou is wat die hof wil hoor. Kom ek vra dit vir u. Asu
nie na koverte operasies oorgeplaas is en u het u volle
dienstermyn uitgedien, en toe uitgetree, souu haie beter daaraan
toe gewees het of slegter daaraan toe gewees het? --- Dit sou ’n
verskil gemaak het van ’n addisionele 7/8 jaar diens. Wat
beteken dit in geld? Eerste wat gratifikasie betref? --- Dit sou nie
so vreeslik beteken het in my geval nie want ek het nie soveel
jare diens gehad dat dit ’n aanmerklike verskil sou gemaak het
nie. En in pensioen? -— Wel ek kan werklik nie sé nie. Mens
moet iemand vra om die formules te gebruik om uit te werk
watse verskil dit sou gemaak het. Kan ek u dit vra. U weet wat
’n pakket is né? --- Ja, En u het in werklikheid ’n pakket
verwag? --- Ek het ’n pakket gekry. Ek het gratitikasie gekry,
my verlof was uitbhetaal, en ek kry ’n pensioen, en ek het op die
ou end self’ bedank. Wat u vir my destyds gesé het is dat
hulle, u het gevra vir ’n pakket en hulle het vir u gesé u gaan nie
’n pakket kry nie, maar ’n pensioen. ’n Pakket isiets anders. Ek
weet wat ’n pakket is kolonel, en u weet wat ’n pakket is. U het
nie ’n pakket gekry nie, is dit reg? --- Sover my betref het ek ’n
pakket gekry, want ek het ’n gratitikasie bedrag gékry, my
verlof was aan my uitbetaal gewees, en ek kry ’n pensioen. Wel
kom ek stel dit aan u dat u het uitdruklik gesé, onthou u daardie
dag in Februarie in my kamer in Johannesburg, onthou u dit?
--- Ja. Mag ek vra wat u daar lees? --- Ek het net gekyk. Dit is
(tussenbeide) Wat is dit? Dis u verklaring. Goed. Kom ons
gaan terug daar na, onthou u daardie dag in my kamer? --- Ek
onthou dit. En onthou u dat u vir my gesé het dat u het gevra
vir ’n pakket, u het gemeen u was geregtig op ’n pakket, en
hulle het geweier om u ’n pakket te gee, maar bloot ’n pensioen,
en u was bitter gegrief daaroor? --- Ek kan dit nie onthou nie."

Du Plessis 2212 : 9 - 2215 : 7.

- In cross-examination Du Plessis was, however,
compelled to admit that he had been dissatisfied with his

gratuity and monthly payments.

"Ja, u het dit nou al by herhaling gesé, maar die feite is anders.
Aan die hand van die antwoorde wat u so in die laaste vyf
minute vir Sy Edele gegee het sé u nog u was ontevrede met u’
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R1 000,00 ’n maand en die helfte van die gratifikasie? Sé u dit
nog? Sé u nog dat u was tevrede met u R1 000,00 ’n maand en
helfte van die gratifikasie? --- Wel dis R1 300,00 ’n maand, en
die gratifikasie het omtrent die helfte beloop, wat nie aan my
verwagtinge voldoen is nie, so ek kan nie vir u sé dat ek tevrede
was daarmee nie, maar ek het nie ’n grief teen die weermag nie.
Ek sal daarby volstaan, u was ontevrede, is dit reg? --- Ek is nou
nog ontevrede."

Du Plessis 2232 : 15-26
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CHAPTER 11

VAN DER WESTHUIZEN AS A WITNESS:

We preface our submissions on this topic with one or two

observations.

Van Der Westhuizen testified on matters of fact, opinion and on
hypothetical issues. An analysis of his evidence shows that-he was
a good witness on the first of these two subjects, and was more than

a match for the cross-examiners.

On a few occasions he experienced some difficulty when questioned
on hypotheses, the latter usually of the questioner’s making and

tailored to achieve his objects.

The fact that Van Der Westhuizen may have fared poorly in picking
his way through a minefield of hypotheses and concepts, may reflect
on his ability as a conceptual thinker, but hardly contributes to the

assessment of his veracity on matters of fact and expertise.
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Nor does it contribute to the main task in hand: The search for the

perpetrator of the Goniwe murder.

His ability to reason conceptually and deal with hypotheses ad lib,
could never serve as proof positive of his innocence in the face of
damning evidence. Equally, his poor showing in dealing with
concepts and hypotheses can hardly be proof of his complicity in the

Goniwe murders in the present absence of other evidence.

Much, if not all, of the questioning of Van Der Westhuizen on the
topic of the signal of 7 June 1985 was in the form of hypotheses and

hypothetical questions.

65.1 Van Der Westhuizen cannot recall the conversation with
Van Rensburg on 7 June 1985, nor can he recall that he

ordered Du Plessis to send a signal to Van Rensburg.

65.1.1 "Wat die sein self betref dien vermeld te word dat
dit nie in my skrif is nie, en dat ek dit ook nie
geteken het nie. Ek kan die sein, as dit wel ooit

~ bestaan het, glad nie onthou nie".

Bundle 1, p. 108, par. 15
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65.1.3

65.1.4

65.1.5
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"Wat die inhoud van die sein betref, kan ek ook
nie die genoemde telefoongesprek met Generaal
Van Renshurg onthou nie. Ek kan daarom ook nie
onthou hoekom enige name aan General Van

Rensburg voorsien moes word nie". .

Bundle 1, p. 109, par. 16

"As ’n vergadering gereél was om die her-
aanstelling van Matthew Goniwe te bespreek, sou
u verwayg het dat u in kennis gestel sou word as so
’n vergadering by die SSVR gehou sou word of nie?
--- Ja heel waarskynlik U Edele, ek sien ook die
sein verwys na telefoongesprek. Ek kan nie die
telefoongesprek onthou nie maar ek aanvaar dat
Genl. Van Renshurg dan vir my gesé het op 7 Junie
daar is ’n groep aangestel - Geldenhuys Kommissie
aangestel oor hierdie aangeleentheid. Ek kan dit
egter nie onthou nie."

Van Der Westhuizen 2489 : 3-11

"U Edele ek weet nie. Ek kan nie die gesprek
onthou soos wat Generaal van Rensburg dit
skynbaar onthou nie. Ek het vir u gesé soos wat ek
dit interpreteer op die hipotese dat ons ’n gesprek

gehad het."

Van Der Westhuizen 2617 ; 29 - 2618 : 3

"Ek sal my vraag herhaal omdat dit is mos die
krux van die saak, ek wil u ’n kans gee om te
verduidelik. Hoe ’n gesprek tussen ’n generaal en
’n brigadier, en ’n gesprek deur ’n brigadier en ’n
kolonel, tot die woorde dat die drie mense moet van

_ die samelewing permanent verwyder word, as die

een sé dat die gesprek het oor aanhouding gegaan
en die ander sé dit was net in verband met die
heraanstelling en oor die alternatiewe, hoe kon daar
misverstand gewees het deur ’n generaal, ’n
brigadier en ’n kolonel? Verduidelik dit asseblief. -
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-- Ek weet nie, ek probeer ook soos u ’n sin gee
daaraan, Al wat ek vir u kan sé is wat ek kan
onthou, en ek het sekere aanvaardings gemaak daar
rondom. Daar kon ’n misverstand gewees het dan,
selfs tussen my en Generaal van Rensburg of tussen
my en Kommandant du Plessis wat die sein gaan
opstel het. Ek kan nie onthou wie wat vir wie gesé

het nie."

Van Der Westhuizen 2696 : 22 - 2697 : 7

"So toe hy die woorde gestuur het sé hy dat dit is
hoe hy dit verstaan het, en dit is waarom hy die
woorde gebruik het, en die woorde wat hy hier in
sy verklaring en sy getuienis dat u het die woorde
van Goniwe ontslae te raak, of woorde tot die
effek, as u kan nie onthou wat die gesprek tussen
u en Du Plessis was nie hoe kan u nou sé dat hy nie
reg is toe hy die getuienis gegee het nie? --- Maar as
ek dit nie kan onthou nie dan beteken dit nie dat
dit wat hy sé korrek is noodwendig nie.

Nee, u is nie in staat om-dit te ontken nie? --- Nee,
ek is nie in staat nie want ek kan dit nie onthou
nie, maar ek kan nie dink dat ek sulke woorde
teenoor hom gesé het nie.

HOF: Kan ek net dit vir u vra op hierdie stadium.
Het Generaal van Rensburg, u sé u kan nou nie
hierdie telefoon gesprek of telefoniese gesprek
waarna verwys word in die sein, sé u kan u nie
onthou nie (tussenbeide) -— Ja.

Het Generaal van Rensburg ooit op enige stadium
vir u gesé dat hy kan u help met die Goniwe
probleem? --- Nie wat ek van weet nie, nee.

Ontken u dit as daar sulke getuienis is, of sé u dit
is moontlik, u kan nie onthou nie, of wat is u
antwoord? --- Nee, wat ek sé dit is moontlik tydens
hierdie telefoon-gesprek wat ek aanvaar op 7 Junie
plaasgevind het, dat hy sou gesé het ek kan julle

" help met die Goniwe probleem, kan julle vir my ’n

inset lewer. So in daardie konteks ja, kan ek dit
aanvaar. Ek kan dit egter nie onthou nie."

Van Der Westhuizen 2556 : 14 - 2557 : 10
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65.1.7 “Nou goed. Met ander woorde, Du Plessis verwys
na ’n heweerde telefoongesprek tussen u en Van

Rensburg op daardie 7de Junie. --- Beweerde is

" korrek U Edele want-ek kan nie die telefoongesprek

onthou nie." -

Van Der Westhuizen 2541 : 13-16

65.1.8 "Wel, het u aan hom gesé dit is wat die generaal
wil hé? --- U Edele ek weet nie ek kan nie die
gesprek tussen my en Lourens vir u herhaal nie, ek
kan dit nie onthou nie."

Van Der Westhuizen 2710 : 3-5

66. During cross-examination, Van Der Westhuizen was criticised for

his inability to recall his conversation with Van Rensburg.

66.1

66.2

"HOF: Sien ek vind dit baie snaaks. Hierdie was ’n baie
ernstige, ’n baie belangrike probleem waarmee almal gesit het.
Hulle moes nou besluit wat moet met Goniwe gebeur, en ek vind
dit baie snaaks dat u kort-kort vir ons sé u kan glad nie onthou
nie, u kan niks van die sein onthou nie, u kan niks van die
telefoniese gesprek onthou nie, u kan nie onthou wat u vir Du
Plessis sou gesé het nie, u kan nie onthou watter opdrag u vir Du

Plessis sou gegee het nie."

Van Rensburg 2585 : 9-16

Mr. Bizos asked Van Der Westhuizen why he was

unable to recall the signal and yet was able to recall the

signal of 23 May 1985.
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"Waarom onthou u die een en nie die ander nie? --- Dit kan net
wees dat die notule en die sein van Meimaand my meer voor die
gees gestaan het as die ander ene. Dit is vir my moeilik om nou
terug te dink waaroor ek die een beter onthou as die ander een
U Edele."

Van Der Westhuizen 2619 : 24-31.

The importance of Van Der Westhuizen’s conversation
with Van Rensburg should be seen in context. The fact
that Goniwe was an important activist did not necessarily
render the conversation one of exceptional importance.
The conversation between Van Der Westhuizen and Van
Rensburg was one where the latter required an official
input from the GBS of the Eastern Cape. This input was
required as part of the material which was to be laid
before the Geldenhuys committee which had been
established on the previous day and was to commence

sitting on 7 June 1985.

Moreover, the view expressed by Van Der Westhuizen
was one which was already widely held and required but
a moment’s reflection to express.  Equally, the

instruction to send a signal confirming what had already
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been a fair accompli in the conversation required neither

time nor effort.

Goniwe was a particular problem and therefore of greater
importance to Mr. Merboldt of the Department of
Education and Training and his department, Colonel
Snyman and the South African Security Police, and

especially Major Winter and his staff.

It must be stressed that the importance of the
conversation must be seen in context. Throughout the
questioning of Van Der Westhuizen, attempts were made
to escalate the importance of the Van Rensburg
conversation in an attempt to discredit Van Der
Westhuizen’s inability to recall. Full allowance must be
made for both the passage of time and the fact that the
conversation may have had a lesser importance than that .

which was attributed to it in the questioning.

"En ek wil aan u stel dat paragraaf 16, toe die verklaring
gemaak was, was gedoen om aan u die opsies in die toekoms oop
te laat. U was nie bereid om te sé wat tussen u en Generaal van
Renshurg gesé is en dat u moes wel onthou het wat die gesprek
was in so ’n belangrike saak. --- Nee U Edele dit is nie so nie. Ek
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dink ook die saak word in sy belangrikheid uit konteks uitgeruk
vir my persoonlik."

Van Der Westhuizen 2620 : 21-27).

67. Van Der Westhuizen explained his inability to recall his

conversations with Van Rensburg and Du Plessis as follows:

67.1

"So met ander woorde u kan nie vir my sé of u dit moontlik vir

“Van Rensburg gesé het of nie, dat u aanbeveling of u voorstel is

dat Goniwe aangehou moet word. --- U Edele nee ons fokus nou
hier op ’n hesondere gesprek, ek was baie, baie besig gewees, ek
kan nie detail onthou van wat gesé is en vir wie en wanneer wat

gesé is nie."

Van Der Westhuizen 2584 : 18-23

In paragraphs 5 and 6 of his statement of 10 May 1992,
Van Der Westhuizen gives an indication of the enormous
task that rested on his shoulders during the relevant

period:

"S. My taak as voorsitter van die OPGBS is verder
bemoeilik deur geskille tussen die Transkei en die
Ciskei, welke state beide in my verantwoordelik-
heidsgebied geval het. Daar was destyds reeds ’n
Gesamentlike Bestuursraad vir elk van die Transkei
en die Ciskei, en ek was ook die voorsitter van
daardie rade. Daarbenewens het die onstabiele
situasie in die suidelike gedeelte van Lesotho en die
Herschel-gebied ook baie van my aandag geverg.



67.2

67.3

6. In my hoedanigheid as die bevelvoerder van die
Kommandement Oostelike Provinsie het ek
ongeveer 30,000 lede onder my bevel gehad, en my
verantwoordelikheidsgebied het bestaan uit die
Transkei, Ciskei, die Herschel gebied, Noord-Oos
Kaap sowel as die Grens en ’n groot gedeelte van
die Karoo. Hierdie pos alleen is normaalweg op

sigselwers ’n voltydse taak.".

"HOF: Ja. --- Dit het niks met die Departement van
Verdediging te make gehad oor wat moet met Goniwe gebeur
nie. My bydrae of my aandeel aan die OP GBS was uit ’n GBS
hoedanigheid gewees. So ek kan onthou van probleme maar dit
het nie vir my as Brigadier van die OP persoonlik geraak nie.
Dit is 9 jaar gelede. Ek was in daardie tyd net enkele dae in
Juniemaand in Port Elizabeth gewees - ek was die meeste van die
tyd in Pretoria. Ons was besig met ’n plan wat ons moes gaan
aanbied, Plan Strelitzia. Ek was baie besig U Edele. Of ek hier-
die besondere gesprek moet onthou wat ek dan sou gehad het, ek
dink net dit is te veel gevra, Ek kan dit net nie onthou nie. Dit
staan my nie uit nie, dit val my nie by nie. Die heel eerste dag
toe ek my verklaring gemaak het toe het ek gesé ek kan nie
onthou dat ek so ’n gesprek of iets meer weet van daardie sein
nie.

Van Der Westhuizen 2586 : 3-17

"So as die antwoord, as ons die antwoord of die verduideliking
wat u gegee het totaal en al aanvaar, dit lyk of die Goniwe
probleem as ek dit so kan stel, was nie te hoog in u agenda nie. -
-- As Bevelvoerder, Kommandement Oostelike Provinsie, met
ander woorde met my weermaghoed op sal ek sé ja U Edele.
Ja maar die rede - as u nie kan onthou nie, as u die ander hoed
sou opgesit het as die voorsitter van die OP GBS, dit sou nie
meer belangrik gewees het nie. In daardie hoedanigheid ook die
probleem van Goniwe self was nie hoog op u agenda nie, --- U
Edele nee, met daardie hoed op het ek kennis geneem van die
OP GBS se standpunt rondom Goniwe. Ek sal nie sé dit was vir
my uitermate belangrik gewees nie.

Ja. En behalwe die sein van die 23ste en die besluit wat daar
geneem is, verder u het geen persoonlike ...

--- Belangstelling?

Ja, u het nie persoonlike belangstelling in enige, of op die een
hoedanigheid of die ander, u het nie soveel helang gestel nie. Dit
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6. In my hoedanigheid as die bevelvoerder van die
Kommandement OQostelike Provinsie het ek
ongeveer 30,000 lede onder my bevel gehad, en my
verantwoordelikheidsgehied het bestaan uit die
Transkei, Ciskei, die Herschel gebied, Noord-Oos
Kaap sowel as die Grens en ’n groot gedeelte van
die Karoo. Hierdie pos alleen is normaalweg op

sigselwers *n voltydse taak.".

"HOF: Ja. --- Dit het niks met die Departement van
Verdediging te make gehad oor wat moet met Goniwe gebeur
nie. My bhydrae of my aandeel a:n die OP GBS was uit ’n GBS
hoedanigheid gewees. So ek kan onthou van probleme maar dit
het nie vir my as Brigadier van die OP persoonlik geraak nie.
Dit is-9 jaar gelede. Ek was in daardie tyd net enkele dae in
Juniemaand in Port Elizabeth gewees - ek was die meeste van die
tyd in Pretoria. Ons was besig met ’n plan wat ons moes gaan
aanbied, Plan Strelitzia. Ek was baie besig U Edele. Of ek hier-
die besondere gesprek moet onthou wat ek dan sou gehad het, ek
dink net dit is te veel gevra. Ek kan dit net nie onthou nie. Dit
staan my nie uit nie, dit val my nie by nie. Die heel eerste dag
toe ek my verklaring gemaak het toe het ek gesé ek kan nie
onthou dat ek so ’n gesprek of iets meer weet van daardie sein

o
nie.

Van Der Westhuizen 2586 : 3-17

"So as die antwoord, as ons die antwoord of die verduideliking
wat u gegee het totaal en al aanvaar, dit lyk of die Goniwe
probleem as ek dit so kan stel, was nie te hoog in u agenda nie. -
-- As Bevelvoerder, Kommandement Oostelike Provinsie, met
ander woorde met my weermaghoed op sal ek sé ja U Edele.
Ja maar die rede - as u nie kan onthou nie, as u die ander hoed -
sou opgesit het as die voorsitter van die OP GBS, dit sou nie
meer belangrik gewees het nie. In daardie hoedanigheid ook die
probleem van Goniwe self was nie hoog op u agenda nie. --- U
Edele nee, met daardie hoed op het ek kennis geneem van die
OP GBS se standpunt rondom Goniwe. Ek sal nie sé dit was vir
my uitermate helangrik gewees nie.

Ja. En behalwe die sein van die 23ste en die besluit wat daar
geneem is, verder u het geen persoonlike ...

--- Belangstelling?

Ja, u het nie persoonlike belangstelling in enige, of op die een
hoedanigheid of die ander, u het nie soveel belang gestel nie. Dit
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was ’n probleem wat moet deur die ander departemente moet
opgelos word. --- Dit is korrek, dit was ’n lynunksieprobleem
van Onderwys en Opleiding en SAPV U Edele.

Ja. En nie ’n probleem van u in u hoedanigheid as die
bevelvoerder van die Kommandement en ook nie as die voorsitter
van die OP GBS nie. --- Wel hoogstens in die mate waartoe Mnr.
Goniwe se aktiwiteite die onluspotensiaal in die O P kon verhoog.
In daardie sin kon dit vir my belangrik gewees het U Edele."

Van Der Westhuizen 2681 : 12 - 2682 : 9

"Ja U Edele, ek dink die probleem hier is die lang tydsverloop.
Ditis nie asof’ mens praat oor ’n gesprek wat jy gisteroggend ge-
had het nie. So dit is baie moeilik om pertinent te sé by woorde
wat is bespreck en nie hespreek nie. Ek kan dit net nie onthou

som
nie.

Van Der Westhuizen 2688 : 13-18

[tisapparent, therefore, that Van Der Westhuizen had an enormous

workload. He was under extreme pressure at the time. He was

under pressure from the Minister of Defence to resolve the problems

Strelitzia.

of the Eastern Cape, and in addition, he put a lot of work into Plan

"Ons het baie hard gewerk daarvoor en ek dink my hele wese
was op Strelitzia ingestel gewees"”

Van Der Westhuizen 2831 : 5-7
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68.1 Much of Van Der Westhuizen’s evidence in this regard

is confirmed by Du Plessis.

"U Edele in ongeveer Augustus 1984 het die
onrussituasie begin ontwikkel hier in die Oos-Kaap.
Aanvanklik was die weermag nie betrokke daarby
nie. Die polisie het dit hanteer. Van die begin van
1985 af was die weermag betrokke gewees en
deurlopend - 1985/86 was daar veral aan die begin
van 85 geweldige druk van politici se kant af op
Generaal Van der Westhuizen om die situasie
plaaslik op te los en soos ek gister ook genoem het,
was die opdrag deurgaans gewees "julle moet die
probleem op grondvlak oplos. Ons kan nie vir julle
sé hoe om dit op telos nie." En dit het ontwikkel -
nou as ek mag U Edele wil ek net my respek vir
Generaal Van der Westhuizen te kenne gee. Hy is
'n innoverende mens, hy is seker die beste
bevelvoerder wat ek nog mee saamgewerk het. Ek
wil dit graag noem. As gevolg van die druk het
Generaal Van der Westhuizen allerhande
innoverende idees tevore gebring, naamlik talle
planne, onder andere Strelitzia."

Du Plessis 2055 : 8-24.

68.2 According to Du Plessis, the background of that which
led to the signal was not mentioned by Van Der

Westhuizen.

"s. Ons het nie die agtergrond wat
aanleiding gegee het tot die betrokke
sein enigsins bespreek nie en is dit my
herinnering dat Brigadier van. der
Westhuizen my bloot ’n opdrag gegee
hete om bepaalde inligting per sein
oor te dra aan die Sekretariaat van
die Staatsveiligheidsraad."



69.

- 8 -

Bundle 1, p. 103, par. 5

Although Du Plessis declined to confirm his statement of
11 May 1992, he did confirm the correctness of

paragraph 5. Du Plessis 2194 : 11 - 2199 : 22

He further said that:

" ... ek was net gesé *verwys na die gesprek, noem
die name van die persone wat betrokke is en spel
uit die implikasies’"

Du Plessis 2108 : 13-15.

There are many mysteries attached to the whole question about
mental recall, about which much has been written by psychologists
and others. To the extent to which an answer can be given to Van
Der Westhuizen’s recall of the signal of 23 May 1985 and not the

later one, a recall of some of the facts may assist.

The earlier signal related to the problem of the school boycotts. The
role which Goniwe played in that regard was well-known amongst

members of the GBS.
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Ekwil kommentaar lewer oor waarom hy veerplaas
is.  Tydens ’n OP GBS vergadering is ek gevra om
mnr Goniwe te verplaas. Dit het herhaaldelik
gebeur omdat hy gesien is as die oorsaak van die

-onrus in Cradock. Ek kon nie daarop reageer nie
omdat hy nie buite die dissiplinére raamwerk van

die Departement Onderwys en Opleiding opgetree
heet nie. Ek kan ook nie onthou wie spesifiek druk
binne die OP GBS druk op my uitgeoefen het,om
Goniwe te verplaas nie. Dit. was egter
oorweldigende druk deur die hele vergadering.
Omdat ek nie kon optree nie het hulle toe
Onderwys en Opleiding, hoofkantoor, genader.
Mnr Jaap Strydom het toe toegetree, hy het toe
afgekom na die Oos-Kaap toe en ’n onderhoud met

mnr Goniwe gevoer waarby ek nie betrokke was

nie."

Merbold, Bundle 1, p. 5, par. 3

"4,

Wat betref die OP GBS vergadering is die notule
van 23 Mei 1985 aan my getoon. Ek was
teenwoordig op die vergadering as
verteenwoordiger van die Departement Onderwys
en Opleiding. Ek het gereeld my Departement
daar verteenwoordig. Op 23 Mei 1985 het die OP
GBS die besluit geneem dat mnr Goniwe nooit weer
heraangestel moes word nie. Die besluit is geneem
omdat hy homself ontslaan het en ek het die besluit
ondersteun (par 26(a) van die Notule van 23 Mei

1985)."

Merbold, Bundle 1, p. 6, par. 5

Die laaste vergadering van die O.P.-G.B.S volgens
die notule van 23 Mei 1985 wat gehou is voor 7
Junie 1985 (dit wil sé die datum waarop die sein
uitgegaan het) is aan my getoon. Volgens die
genoemde notule het ek nie sitting op die
vergadering gehad nie. Volgens genoemde notule
het daardie vergadering aanbeveel dat Matthews
Goniwe en Fort Calata nooit weer aangestel moes
word nie. Ek onthou dat altwee hierdie persone
onderwysers was wat polities baie aktief was in
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1985 en lei af dat die aanbeveling verwys na hulle
heraanstelling. Ditisvir my verstaanbaar dat so ’n
aanbeveling deur ’n G.B.S gedoen sou kon word."

- Swart, Bundle 1, p. 88, par. 4

"4, In die loop van my werksaamhede het dit tot my
aandag gekom dat die betrokke mnr. GONIWE
wat as onderwyser te Cradock, by die Departement
van Onderwys en Opleiding diens gedoen heet,
afgedank is omdat hy versuim het om ’n verplasing
na Graaff-Reinet te aanvaar. Die voormnelde
afdanking en moontlike heraanstelling, was ’n
aangeleentheid tussen mnr. GONIWE en sy
Departement en ndg en ndg die S.A.P. se

Veiligheidstak het daaroor beheer gehad."

' Snyman, Bundle 1, p. 97, par. 4

"12. Nog verder onthou ek dat Goniwe vir die
Departement Onderwys en Opleiding ("O en O")
besondere probleme verskaf het. ’n Mnr Merboldt
van daardie Departement, wat die direkteur van"O
en 0" in Oos-Kaap was, het by geleentheid hierdie
probleme met my bespreek. Na die beste van my
herinnering was "O en O" vanweé een of ander
rede onwillig om Goniwe af te dank, en is daar
later besluit om hom te verplaas."”

Van Der Westhuizen, Bundle 1, p. 108, par. 12

The school boycotts and Goniwe's role therein were often discussed

at GBS meetings.

"
C

Die verplasing van die onderwysers van Cradock
vind plaas. Aanvanklik was die onderwysers
tevrede, maar hulle weier nou om die nuwe poste te
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aanvaar. Dit is blykbaar agv die invloed van
Matthew Goniwe."

GBS on 28 March 1985, Bundle 2, p. 24, par. 7(c)

"26. OP GBS aanbeveling, ’n Seinberig sal aan die
SSVR gestuur word om ook deurgevoer te word na -
die betrokke ministers.

AN Matthew Goniwe en Fort Calata moet
nie ooit weer aangestel word nie,

b. Die 248 vorige studente van die Kaap-
landse Ondenvyskollege moet nie weer
oorweeg word vir hertoelating

gedurende 1985 nie."

GBS on 23 May 1985, Bundle 2, p. 20, par. 2

These discussions, and in particular Mr. Merboldt’s strong views on

the subject must have made an impression on Van Der Westhuizen.

"HOQF: Ja, ek weet nie of u die vraag mooi verstaan nie. Ek dink
die vraag is sou u, as u gevra was vir ’n inset, sou u gesé het wat
sou u houding gewees het, die OPGBS se houding gewees het,
met ander woorde sou u gekies het tussen die drie of sou u net-
eenvoudig die drie alternatiewes in die sein ingesluit het? --- Ek
dink ons sou op 23 Mei se sein wat ons gesé het hy moet nie
aangestel word nie, heelwat gewig daaraan verleen het en gesé
het Mnr Goniwe moet nie heraangestel word nie, moontlik tot
alternatief daarvoor moet hy verplaas word. Ek weet en ek kan
onthou dat daar in die GBS, ek dink - dit was deur Mnr
Merboldt, aanhangig gemaak dat hulle hom Cradock toe wou
verplaas.

Van Der Westhuizen 2560 : 10-21
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"Ja, maar wat van die Departement van O en O? --- Mnr
Merboldt van Department Ondervys en Opleiding was baie sterk
daarop dat Mnr Goniwe nie weer aangestel moet word nie."

Van Der Westhuizen 2564 : 18-20

"Waarom onthou u soveel detail in verband met die sein van die
23ste Mei en so min van die sein van die 7de Junie? --- Ek het
die sein van die 23ste het ek gesien in die stukke wat tot my
beskikking was U Edele. Ek het ook die notle van die
vergadering van die 23ste gesien en dit is eintlik die notule wat
ek onthou van die bespreking wat daar was rondom Mnr.
Goniwe. Ek dink ek het voorheen gesé dat Mnr. Merboldt in die
besonder ’n probleem gehad het met hom en die kan ek baie
goed onthou. Ek dink dit staan ook in my verklaring so"

Van Der Westhuizen 2587 : 28 - 2588 : 7

"MNR. BIZOS: Waarom onthou u die een en niedie ander nie?
--- Dit kan net wees dat die notule en die sein van Meimaand my
meer voor die gees gestaan het as die ander ene. Dit is vir my
moeilik om nou terug te dink waaroor ek die een beter onthou
asdie ander een U Edele. Maar die notule in verband met die
heraanstelling wat u moes daarna geweet hét van helang was aan
die Geldenhuys-komitee was ook ter sprake.

Waarom onthou u iets in verband met die een geleentheid en nie
die ander nie? --- U sien wat ek kan onthou is dat Mnr.
Merboldt baie omgekrap was en hy het ook so te kenne gegee by
die OP GBS dat sy departement nie met hom saamstem oor sy
standpunt dat Mnr. Goniwe nie aangestel moet word nie en dat

die GBS Mnr. Merboldt ondersteun het".

Van Der Westhuizen 2619 : 27 - 2620 : 10

Van Der Westhuizen was unable to recall his attitude at the time

regarding the question whether Goniwe should be detained or not.
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"Het u enige mening gehad ten opsigte van aanhouding as sulks?
--- Dit is wat ek sé ek nie kan onthou nie en wat ek nou
heredenerend op probeer antwoord op wat ek sou gedoen het.
Maar kan u nie vir ons sé wat het u gedink destyds ten opsigte
van die aanhouding van Goniwe nie? --- Dit is soos ek reeds vir
Adv Bizos geantwoord het, ek dink dit sou ’n tydelike oplossing
gebring het.

Ja maar was u ten gunste daarvan dat hy aangehou moet word?
--- Nie wat ek van kan onthou nie, ek was saam met die OP GBS
ten gunste van nie her-aanstelling gewees.

Bedoel u nou dat u glad nie weet wat u houding was destyds nie.
-- Behalwe om te sé dat dit was ten gunste van her-aanstelling,
of nie her-aanstelling gewees nie.

Dit verstaan ek maar ek praat van die kwessie van aanhouding.
Sé u nou dat u weet glad nie wat u houding was ten opsigte van
die moontlike aanhouding van Goniwe nie? --- Ja U Edele.

U het geen idee wat u houding was destyds nie. --- Ek kan glad
nie onthou wat my houding daaromtrent was nie,

Van Der Westhuizen 2583 : 3-22;

This is hardly a ground for the criticism of Van Der Westhuizen’s
evidence. This evidence is a reliable indicator of Van Der
Westhuizen’s honesty. He could, with consummate ease, have said
that he was in favour of Goni;,ve’s detention. Had he said so, he
would have strengthened the argument that the signal relates to
detention and not to murder. He chose not to do so. Full weight
must be given to the implications of hoﬁeéty inherent in his

evidence.

Van Der Westhuizen was cross-examined at length as to whether he

would have made a recommendation to Van Rensburg on 7 June
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1985 without consultatidn with any of the bodies of which he was
the chairman, the security police or the Department of Education and

Training.

"Ek vra u of daar enige besluit was om te aanbeveel dat die
mense moet permanent aangehou word, ja of nee? --- Nee.

En u as ’n destydse brigadier en nou ’n generaal, wat in "clear
and unmistakable language" praat, sou nie enige aanbeveling
gemaak het sonder ’n besluit van die OPGBS of die dagbestuur
van die OPGBS of GOS of GIS nie? --- Die aanhouding van
mense in die algemeen was bespreek gewees, veral by die
Gesamentlike Inligtingsentrum. Die identifikasie en die
aanhouding van daardie mense was die SAPV se departementele
taak gewees. Maar dit was bespreek gewees. So ek het kennis
gehad dat een van die metodes wat met politieke aktiviste kon
gebeur het was aanhouding gewees.

Generaal, ek dink dat alhoewel my Afrikaans nie te goed is nie,
ek dink dat u die vraag wel verstaan het. Sou u ’n aanbeveling
gemaak het wat nie aanbeveel was deur een van die strukture
waarvan u 6f die voorsitter 6f ’n lid was of nie? --- Nee, ek sou
nie, maar dit sluit nie in dat daar nie ’n bespreking kon oor
gewees het en dat ek kennis gedra het nie.

Ja, ek praat nie van bhesprekings nie. Ek praat van besluite om
aanbeveel te word aan die mense wat die bevoegdheid gehad het
om dinge te doen. Daar was geen besluit om ’n aanbeveling te
doen nie. Dit is wat ek vir u vra. --- Ek verstaan. -
En wat is die antwoord? --- Ek dink nie ek sou dit gedoen het as
¢k nie ten minste ’n bespreking daaroor gehad het en kennis
gehad het nie, ek sou dit nie self uitgedink het nie. Die ander
aspek is Generaal van Rensburg kon my in daardie oggend se
gesprek gevra het wat van aanhouding.

Nee, ek wil u vra sou u sonder konsultasie met een of ander van
die strukture waarvan u 6f die voorsitter 6f ’n lid was ’n
aanbeveling gemaak het sonder ’n besluit dat so ’n aanbeveling
moes gemaak word? --- Nee, ek sou nie. Ek wil weer by s&, ek
sou heel waarskynlik darem bewus gewees het wat die Suid-
Afrikaanse Veiligheidspolisie se houding was. .

Ja, maar wat van die Departement van O en O? --- Mnr
Merboldt van Department Onderwys en Opleiding was baie sterk
daarop dat Mnr Goniwe nie weer aangestel moet word nie.

En wat van die minister se houding daarna? --- Ek is nie seker
van die minister se houding daarna nie.

Nee jammer, ek trek daardie vraag terug. Die vraag is in die
OPGBS daar was ’n verteenwoordiger van die O en O? --- Dis
reg.
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Hy was van mening dat hy moet nie heraangestel word nie? ---
Korrek.

Daar was nooit enige besluit by die OPGBS om aan te beveel dat
Goniwe-hulle moet permanent aangehou word nie? --- Nee, u is
heeltemal korrek.

As ek nou korrek is het ons ’n generaal in daardie getiiebank
wat sou nie ’n aanbeveling gemaak het aan die SSVR sonder ’n
besluit dat daardie aanbeveling moes gemaak word? --- Ek wil
weer sé ek was heel waarskynlik bewus van Kolonel Snyman of
van ander Veiligheidspolisie lede se alternatief, naamlik
aanhouding sover dit Mnr Goniwe aanbetref. Tweedens het ek
aanvaar dat Generaal van Renshurg my geskakel het daardie
oggend, en wil ek aanvaar dat daardie moontlikheid ook daar
hespreek sou gewees het. Dan derdens wil ek aanvaar dat ek dit
in daardie sin aan Kommandant du Plessis sou oorgedra het.
HOF: Kan ek dit net vra. Die sein praat-van ’n voorstel? --- Ja.
En ek dink die vraag is u sé dit word voorgestel dat so-en-so,
nou ek dink die vraag is sou u dit op u eie geneem het om te sé
dit is die OPGBS se voorstel, of sou u eers seker gemaak het dat
dit wel die OPGBS se voorstel was en nie net u eie voorstel nie? -
-- Altwee is moontlik. Eerstens ek kon seer sekerlik bewus
gewees het wat die houding was ten opsigte van Mnr Goniwe
deur die individuele lede van die OPGBS. Ten tweede het ek ’n
mandaat volgens my pligstaat gehad om aanbevelings te maak
aan die Staatsveiligheidsraad uit hoofde van my aanstelling uit.
Ja, maar kyk na die sein, is dit ’n persoonlike voorstel of is dit
’n OPGBS voorstel? Kyk net bo aan op die sein. --- Nee, dit is
(tussenbeide)

Dit s¢ "Van OPGBS aan SSVR". --- Ja, dit is ’n OPGBS
voorstel.

Nou as die OPGBS nie besluit het dat dit die voorstel moet wees
nie sou u dit op u geneem het om te sé dit is die OPGBS se
voorstel? --- Dit is moontlik omdat ek bewus was van wat die
lede se houding was omtrent die aangeleentheid.

So u sou dit moontlik op u eie geneem het om te sé dit is wat die
OPGBS wil hé? --- Ja, behalwe dat op my eie, sonder enige
bespreking daaroor, sou ek dit seker nie, ek sou dit nie self
uvitgedink het nie. So ek wil aanvaar daar was ’n bespreking
gewees, dat ek bewus was van die Veiligheidspolisie se houding,
en dat ek dit ingesluit het in die moontlikheid, of in die gesprek
wat ek met Generaal van Rensburg gehad het, en dit daarna
herhaal het aan Kommandant du Plessis.

Wat bedoel u by n bespreking? ’n Bespreking daardie dag of n
bespreking op ’n vorige dag? --- Nee, nee, ek verwys na die
telefoongesprek op 7 Junie.

Ja, maar kyk die telefoongesprek lyk dit vir my was miskien ’n
vraag deur Generaal van Rensburg aan u. --- Ja.

In ander woorde Generaal van Rensburg praat met u en tydens
die gesprek tussen u en Yan Rensburg vra hy vir u wat is die
OPGBS se houding, of wat is hulle voorstel? --- Korrek.
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Nou sou u dit dan daardie dag met die ander lede van dei
OPGBS hespreek het, of sou u sommer dadelik vir hom gesé het
wat is die OPGBS se voorstel? --- Wel uit die aard van die saak
sou ek vir hom gesé het terwyl hy met my gepraat het, vir hom
gesé het wat is die OPGBS se houding daaromtrent. Ek weet nou
nie wanneer die telefoongesprek plaasgevind het nie, of dit nou
voor die vergadering was of na die vergadering.

En wat sé u was die OPGBS se voorstel op daardie stadium? ---
Dat Mnr Goniwe nie weer heraangestel moet word nie.

Is dit al? --- Nee, en dan soos ek gesé het met die alternatiewe
van aanhouding of verplasing. Verplasing kan ek baie pertinent
onthou. Ek weet nie of dit genotuleer is nie, maar daar was.
delinitief sprake gewees dat Mnr Goniwe as ek reg onthou
Graalf-Reinet verplaas kon word, en as ek reg onthou sou dit
met hevordering gewees het.

Nou as u dan vir Kolonel du Plessis ingeroep het en vir hom gesé
het ek het nou ’n gesprek gehad met Van Rensburg en ek wil hé
u moet my gesprek bevestig, u moet ’n sein stuur waarin dit
bevestig word, sou u dan vir hom gesé het stuur maar ’n sein en
in die sein noem maar die verskillende alternatiewe, die
moontlikheid van verplasing, die moontlikheid van aanhouding,
die moontlikheid van, wel al die verskillende moontlikhede? ---
Dit is moontlik. Destydse Kommandant du Plessis het uit die
aard van sy aanstelling as inligtingsoffisier en GBS sekretaris
meer agtergrond gehad as wat ek gehad het oor hierdie
aangeleentheid, so ek sou heel waarskynlik net vir hom in breé
trekke gesé het: of herhaal het wat die gesprek tussen my en
Generaal van Renshurg was (einde van kasset 215) - hom
oorgelaat het dan om dit verder uit te spel.

Ja, maar my vraag is watter sein sou u hom gevra het om te
stuur? ’n Sein wat al die moontlike alternatiewe uiteengesit het,
of sou daar een definitiewe voorstel gewees het? --- Gesien in die
lig dat ons op 23 Mei reeds aanbeveel dat heraanstelling nie moet
plaasvind nie sou seker, ek wil amper sé .logiesgewys,
alternatiewe vir heraanstelling moes gewees het, want daar is
reeds so ’n sein gestuur. So dit lyk vir my ek sou vir hom gesé
het spel ook ander alternatiewe uit is net heraanstelling wat ons
reeds ingedien het.

Nou dit het hy blykbaar nie gedoen nie, want u sien hoe lees die
sein. --- Ja, die sein lees vaag,.

Kan u dit verklaar hoekom hy dit nie gedoen het nie as dit
waarskynlik u instruksies aan hom was? --- Nee, ek kan dit nie
verklaar nie.

Ek dink dit is feitlik tyd, wil u nog iets (tussenbeide)

MR BIZOS: May I just put one question to round this off
M’lord? -

COURT: Yes.

MNR BIZOS: Generaal, as daar aan u ’n versoek was om ’n
mening van.die OPGBS dringend na Generaal van Rensburg
oordra, hoe lank sou dit geneem het om die dagbestuur van die
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OPGBS ’n vergadering te probeer saamkry? --- Ek kan nie dink
dat hierdie aangeleentheid ’n dringende ad hoc vergadering sou
regverdig nie. Dit sou heel waarskynlik op die volgende
geroetineerde vergadering onder die hoof korrespondensie
hanteer gewees het deur die Sekretariaat.
Was al die lede van die dagbestuur nie hier in Port Elizabeth
nie? --- Ja, daar was ook lede in Oos-Londen gewees.
In elk geval die wat beskikbaar is en miskien aan die buite staat
se mense oor die telefoon vra? --- Ja, ek wil weer sé ek sou nie
diedagbestuur net hiervoor bymekaar geroep het nie. Met ander
woorde om ’n telefoongesprek wat ek gehad het aan die
dagbestuur voor te 1& nie. Dit sou op die volgende vergadering
onder die hoof’ korrespondensie hanteer gewees het.
U sien ons het die verklarings van twee oflisiere wat lede van die
OPGBS was, en ¢k wil aan u lees, mag ek net die -twee
paragrawe lees?
HOF: Ja seker.
MNR BIZOS: Bladsy 97 in volume 1 wat die eedsverklaring,
vanaf paragraal 3 op bladsy 97, paragraaf 3:
"Wat hetref’ die prosedure met die aanhouding of -
inperking van. persone ingevolge die Wet op
Binnelandse Veiligheid was dit nie ’n
aangeleentheid wat in die normale loop van sake op
die OPGBS bespreek sou word nie, dit was ’n
funksie wat suiwer onder die SAP se Veiligheidstak
seresorteer het."
Sal u saamstem dat Kolonel Snyman, wie ’n lid van die OPGBS
was, reg is? --- Ja, dit is heeltemal korrek. By die OPGBS sou
dit nie bespreek gewees het nie. Dit kon wel by die Gesamentlike
Inligtingsentrum van die OPGBS bespreek gewees het.
En ook die onder-voorsitter van die OPGBS, dit wil - sé
Christoff'el Antonie Swart, bladsy 88, paragraaf (ii):
"Aanhoudings en inperkings was suiwer en
uitsluitlik deur die Veiligheidspolisie
gehanteer en beslis nie deur GBS nie."
Sal u dit aanvaar as die korrekte stelling? --- Dit is heeltemal
korrek.
Nou as dit nie die- funksie van die OPGBS was nie en dit
uitsluitlik van die, dit suiwer en uitsluitlik deur die
Veiligheidspolisie gehanteer was, hoe kon u enige sein na
Pretoria stuur sonder om die Veiligheidspolisie te nader voor u
namens die OPGBS ’n sein sou gestuur het? --- Die
aangeleentheid van aanhouding in die algemeen in die beginsel
was wel bespreek gewees. Ek kan my onthou dat die hoof van
die gevangenisdepartement op ’n stadium die kwessie van
aanhouding bespreek het by die OPGBS waar hy gesé het dit
skep vir hom ’n probleem. So alhoewel die individuele gevalle
seer sekerlik nie by die OPGBS bespreek gewees het nie sou die
maatreél in die algemeen definitief bespreek gewees het.



- 9% -

Maar ons het hier met die individuele te doen gehad, of die
mense moes aangehou word of nie. As daar wel so ’n aanvraag
aan u gedoen was deur Generaal van Rensburg sou nie die
antwoord gewees het vra my nie as die. voorsitter van die
OPGBS, ek ken heel seker die telefoonnommer. van Kolonel
Snyman, bel hom. Dit sou die natuurlike reaksie van ’n
brigadier wat die reéls sou gevolg het. --- Ek sou heel
waarskynlik geweet het wat Kolonel Snyman se houding is. Ek
het voorheen gesé dat ek wil aanvaar daar was bespreking ook
gewees, en dis nie noodwendig dat al die besprekings genotuleer
is nie.

Wel ek wil aan u stel aanvaar u dat u het nie met die
Veiligheidspolisie, u het nie die Veiligheidspolisie gebel nie? ---
Nee, nie wat - nee, nie sover ek onthou het ek hulle gebel nie.
"Wel ek wil aan u stel dat die rede waarom u nie die
Veiligheidspolisie gebel het nie, die rede waarom u het nie ’n
dagbestuurvergadering belé nie, was dat alhoewel u namens die
OPGBS gepraat het in die sein, dit was iets besonders geheim
tussen u, Generaual van Renshurg en die goeie Kolonel du Plessis.
--- Nee, ek weet nie wat u bedoel met iets besonders geheim nie,
maar ek kan nie wat u nou sé aanvaar nie."

Van Der Westhuizen 2563 : 12 - 2570 : 31

"MNR BIZOS Vandie 34ste ja. As enige persoon in u posisie
as die voorsitter of enige persoon soos Genl. Van Rensburg in sy
posisie in die SSVR, as hulle sou voorstel nie net dat hy moet nie
her-aangestel word nie maar dat hy moet ook vir ’n permanente
of ’n lang tyd aangehou word. Waar het u die opdrag gekry of
hoe het u besluit dat hy moet aangehou word? --- U Edele, ek
sou uit hoofde van my aanstelling as voorsitter van die OP. GBS
bewus gewees het van die lede van die GBS se houding wat seer
" sekerlik dan, soos dit weerspieél is in die 23ste Mei, aanhouding
ingesluit het - ekskuustog her-aanstelling ingesluit het -
aanhouding kon ’'m moontlikheid gewees het en dan soos ek vir
u gister genoem het, verplasing was ook te berde gewees.

Laat ons by aanhouding bly asseblief. U sien wat was u
persoonlike mening op die 7de as u een gehad het. Was dit
wenslik dat mnr Goniwe aangehou word of nie? --- Ek wil net
hyvoeg by my vorige antwoord. Genl. Van Rensburg skakel my
en ek het dit aanvaar en hy vra ’n voorstel, so ’n voorstel word
eers op die telefoon bespreek en daarna per sein bevestig. Nou
ek dink nie hy sou vir my gevra het vir ’n voorstel as dit net oor
die her-aanstelling gesaan het nie. Hy sou seker ander
alternatiewe ook gehad het en daardie aanvaarding kan ek

maak."
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Van Der Westhuizen 2577 : 2-24

"HOF Was u op daardie stadium op 7 Junie ten gunste daarvan
dat Goniwe en die ander manne aangehou moet word? --- U
Edele weereens as ek op my herinnering moet staatmaak, soos ek
sé ek was ten gunste daarvan gewees dat hy nie heraangestel
moet word nie. :

Ja, maar was u ten gunste daarvan dat hulle aangehou moet
word? --- Nie wat ek van onthou nie.

MNR BIZOS So as u wel vir ’n aanbeveling deur Genl. Van
Rensburg gevra was, u sou nie aanbeveel het dat hy, Goniwe, en
sy luitenante moet aangehou word nie.--- Ek moet weer op die
-veronderstelling gaan Van Rensburg helmy, hy is bewus van ons
vorige inset, hy vra heel waarskynlik vir alternatiewe wat kan
daar nou nog gebeur en ek aanvaar ek sé vir hom die man kan
aangehou word of hy kan verplaas word as ’n alternatief op her-
aanstelling,

HOF Maar ek dink die punt is nie of u moontlike alternatiewes
aan hom kon genoem het nie maar sou u so ver gegaan het as
om ’n voorstel te maak of ’n aanbeveling te maak, naamlik dat
hy aangehou word. --- U sien U Edele wanneer jy so deur jou
senior gebel word en vir ’n voorstel gevra word, dan gee jy die
moontlike gebeurtenisse wat kan gebeur vir hom. Die besluit 1&
nie by my nie, die besluit 18 dan by daardie instansie wat
daarvoor vra. R

As u dan in ’n sein daardie gesprek wou bevestig, sou u dan vir
die kolonel gesé het stuur ’n sein en in die sein sé maar net een
moontlikheid is aanhouding. - Dit is so U Edele, ek sou vir hom
gesé het ons het reeds ’n standpunt oor her-aanstelling maar
ander moontlikhede is verplasing of dan aanhouding. Dit kan
ook wees dat ek inperking genoemn het as ek bewus daarvin was.
Net as ’n moontlikheid. --- As ’n moontlikheid.

Maar nie ’n aanbeveling as sulks nie of ’n voorstel. --- U Edele
die hele sein van 7 Junie is ’n voorstel, dit is nie ’n besluit nie."

Van Der Westhuizen 2579 : 8 - 2587 : 11.

Van Der Westhuizen was unable to recall whether any such
consultation took place and answered all questions in this regard

hypothetically.
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All Van Der Westhuizen’s answers were given on the acceptance
that he did have the conversation with Van Rensburg and that he did

give Du Plessis certain instructions.

"So u sou dit moontlik op u eie geneem het om te sé dit is wat
die OPGBS wil hé? --- Ja, behalwe dat op my eie, sonder enige
bespreking daaroor, sou ek dit seker nie, ek sou dit nie self
uitgedink het nie. So ek wil aanvaar daar was ’n bespreking
gewees, dat ek bewus was van die Veiligheidspolisie se houding,
en dat ek dit ingesluit het in die moontlikheid, of in die gesprek
wat ek met Generaal van Rensburg gsehad het, en dit daarna
herhaal het aan Kommandant du Plessis. "

Van Der Westhuizen 2566 : 3-11.

The crux of Van Der Westhuizen’s evidence in this regard is the

following response to a question by the Court:

"En ek dink die vraag is u sé dit word voorgestel dat
so-en-so, nou ek dink die vraag is sou u dit op u eie
geneem het om te sé dit is die OPGBS se voorstel, of
sou u eers seker gemaak het dat dit wel die OPGBS se
voorstel was en nie net u eie voorstel nie? --- Altwee
is_moontlik. Eerstens ek kon seer sekerlik bewus
gewees het wat die houding was ten opsigte van Mnr
Goniwe deur die individuele lede van die OPGBS. Ten
tweede het ek ’n mandaat volgens my pligstaat gehad
om aanbevelings te maak aan die Staatsveiligheids-
raad uit hoofde van my aanstelling uit."

(Our underlining)

Van Der Westhuizen 2565 ; 14-23.
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The point of departure in dealing with his evidence on the signal and

his discussion with Van Rensburg remains and must always be his

inability to recollect those events, but his preparedness to accept that

they took place.

72.1

"Ek moet weer op die veronderstelling gaan Van Rensburg bel
my, hy is bewus van ons vorige inset, hy vra heel waarskynlik
vir alternatiewe wat kan daar nou nog gebeur en ek aanvaar ek
sé vir hom die man kan aangehou word of hy kan verplaas word
as ’n alternatief op her-aanstelling."”

Van Der Westhuizen 2579 : 17-22

"U Edele weereens, ek moet hipoteties antwoord want ek kan dit
nie onthou nie. Ek wil weer sé wat virmy logies klink hoe ek sou
opgetree het, ek sou verwys het na 23 Mei, na die standpunt wat
die OP GBS sou gehad het. Hy sou vir my kon sé ons het julle
standpunt, watter ander alternatiewe bestaan daar. Ek sou vir
hom kon gesé het, daar is ’n alternatief van aanhouding of
verplasing of inperking."

Van Der Westhuizen 2580 : 22-29

The hypothetical nature of the questions and answers
must always be kept in mind. It is when sight is lost of
that fact and hypotheses in the mind of the questioner

becomes fact that problems arise:

"HOF U sien generaal ek het nou probleme met u
getuienis. Ek wil dit net mooi verstaan. Verstaan ek
u korrek as ek dit vir u s& dat u getuienis is dat u
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het nie ’n voorstel van aanhouding gemaak nie. U
het ook nie ’n aanbeveling ten opsigte van
aanhouding gemaak nie. U het aanhouding net as
een moontlikheid aan Van Rensburg genoem in die

telefoongesprek. Is dit korrek?"

Van Der Westhuizen 2582 : 7-13.

An examination of Van Der Westhuizen's evidence can never

gainsay the fact that in dealing with his discussion with Van

Rensburg, his instructions to Du Plessis and what his attitude might

have been if he had seen the signal at the time, was hypothetical.

73.1

73.2

73.3

"COURT:; But the question was put, if he had seen this - if he
had seen the signal (intervention) ... ‘

MNR. BIZOS: Watter vandie twee sal u aan hom gesé het? ---
In retrospeksie, terugdinkende nou, dink ek ek sou vir hom gesé

het "jy het my verkeerd verstaan Louwrens."

Van Der Westhuizen 2538 : 6-16

" ... ek aanvaar ek roep daarna vir Kommandant Du Plessis, ek

sé vir hom ..."

Van Der Westhuizen 2554 ; 28-29

“Nee, wat ek sé dit is moontlik tydens hierdie telefoongesprek
wat ek aanvaar ... Ek kan dit egter nie onthou nie"

Van Der Westhuizen 2557 ; 6-10
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"Ek dink ons sou op 23 Mei se sein wat ons gesé het hy moet nie
aangestel word nie, heelwat gewig daaraan verleen het en gesé
het Mnr Goniwe moet nie heraangestel word nie, moontlik tot
alternatief daarvoor moet hy verplaas word."

Van Der Westhuizen 2560 ; 15-19

"Ek gaan nou van die veronderstelling uit Generaal van
Rensburg bel my, hy sé vir my daar is ’n komitee, gee vir my
julle aanbevelings, ons sé vir hom 23 Mei sein Mnr Goniwe
moenie heraangestel word nie, alternatief daarvoor die ander
twee moontlikhede soos ek genoem het, en dit is dan die inset
van die OPGBS aan die Staatsveiligheidsraad se komitee."

Van Der Westhuizen 2560 : 31 - 2561 : 7

"Ek moet miskien dan van die verdere veronderstelling uitgaan
dat hy nou vir my gesé het maar is daar nie ander alternatiewe
nie,

Wel het u aan Kolonel du Plessis gesé sé vir hulle dat Goniwe-
hulle moet permanent aangehou word? Het u dit gesé?

--- Nie wat ek van weet nie, nee."

Van Der Westhuizen 2561 : 25-30

"So ek wil aanvaar daar was ’n bespreking gewees, dat ek bewus
was van die Veiligheidspolisie se houding, en dat ek dit ingesluit
het in die moontlikheid, of in die gesprek wat ek met Generaal
van Renshurg gehad het, en dit daarna herhaal het aan
Kommandant du Plessis.

Wat bedoel u by ’n bespreking? ’n Bespreking daardie dag of ’n
bespreking op ’n vorige dag? --- Nee, nee, ek vernvys na die
telefoongesprek op 7 Junie."

Van Der Westhuizen 2566 : 6-14

"Gesien in die lig dat ons op 23 Mei reeds aanbeveel dat
heraanstelling nie moet plaasvind nie sou seker, ek wil amper sé
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logiesgewys, alternatiewe vir heraanstelling moes gewees het,
want daar is reeds so ’n sein gestuur. So dit lyk vir my ek sou
vir hom gesé het spel ook ander alternatiewe uit as net

heraanstelling wat ons reeds ingedien het."

Van Der Westhuizen 2567 ; 26 - 2568 : 1

"Ek wil net byvoeg by my vorige antwoord. Genl. Van Rensburyg
skakel my en ek het dit aanvaar en hy vra ’n voorstel, so ’n
voorstel word eers op die telefoon bespreek en daarna per sein
bevestig. Nou ek dink nie hy sou vir my gevra het vir ’n voorstel
as dit net oor die her-aanstelling segaan het nie. Hy sou seker
ander alternatiewe ook gehad het en daardie aanvaarding kan ek
maak."

Van Der Westhuizen 2577 : 17-24

"Ek moet weer op die veronderstelling gaan Van Rensburg bel
my, hy is bewus van ons vorige inset, hy vra heel waarskynlik
vir alternatiewe wat kan daar nou nog gebeur en ek aanvaar ek
sé vir hom die man kan aangehou word of hy kan verplaas word

as ’n alternatief op her-aanstelling."

Van Der Westhuizen 2579 ; 17-22

"U Edele weereens, ek moet hipoteties antwoord want ek kan dit
nie onthou nie. Ek wil weer sé wat vir my logies klink hoe ek sou
opgetree het, ek sou verwys het na 23 Mei, na die standpunt wat
die OP GBS sou gehad het. Hy sou vir my kon sé ons het julle
standpunt, watter ander alternatiewe bestaan daar. Ek sou vir
hom kon gesé het, daar is ’n alternatief van aanhouding of

verplasing ot inperking."

Van Der Westhuizen 2580 : 22-29

"Veronderstel dat u die sein op die 7de Junie gesien het ... Sou
u enigiets anders as dit aan Kol. du Plessis gesé het as Van
Renshurg vir u vir die alternatiewe gevra het? --- U Edele ek
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weet nie ek sou logies-gewys weer by 23 Mei begin het, dit is my
vertrekpunt."”

Van Der Westhuizen 2581 : 4-15

"Ja U Edele. Dit is wat ek gister ook gesé het, die sein kom baie
vaag voor en ek sou vir hom gevra het op die veronderstelling ek
het nou daardie gesprek gehad met Generaal van Rensburg,
"hoekom herhaal jy nie wat ek en Generaal van Rensburg oor

gesels het nie?""

Van Der Westhuizen 2588 : 29 - 2589 : 3

"Ek wil aanvaar dat hy vir my seker sou gesé het daar is nou ’n
kommissie aangestel, ek dink daardie dag of die vorige dag, en
dat hy dringend ’n aansoek of ’n inset van ons kant af verwag.
En Kolonel du Plessis het amper onmiddellik gedoen gewoonweg
wit u hom gevra het om te doen? --- Ja, ek veronderstel as ek
die telefoongesprek gehad het sou ek daarna direk vir
Kommandant du Plessis geroep het en vir hom gesé het ek het
nou net ’n telefoongesprek gehad, herhaal dit op ’n sein

asseblief. "

Van Der Westhuizen 2604 : 15-24

"Daar kon ’n misverstand gewees het dan, selfs tussen my en
Generaal van Renshurg of tussen my en Kommandant du Plessis
wat die sein gaan opstel het. Ek kan nie onthou wie wat vir wie

gesé het nie."

Van Der Westhuizen 2697 : 3-7

"HOF: Nou kan u dan verduidelik hoekom Calata se naam in
daardie sein genoem is dan? --- Al verduideliking wat ek kan gee
is dat Du Plessis moes dit hygevoeg het.

Om watter rede? Hy voer u opdrag uit. --- Ek weet reg,tll,, nie,
ek probeer nou namens hom dink om watse rede, in ander
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woorde dan moes Calata ook s& aangehou gewees het of verplaas
gewees het, of nie heraangestel gewees het nie,
Nee, maar het u dit met Van Rensburg ooit bespreek? --- Nee,

nie wat ek van weet nie, en ek kan dit ook nie (tussenbeide)"

Van Der Westhuizen 2701 : 9-18

"En daar was geen gesprek van df Calata df Goniwe se broer of
enige ander persoon tussen u en Van Rensbhurg. Net Goniwe. ---
Ek sal glo dit was net Goniwe gewees.

Ek wil nie hoor wat u glo nie. U beweer dat Du Plessis u twee
name bygevoeg het en u het hom nie die name gegee nie. Is dit
u getuienis? --- Wel sover ek kan onthou, dit is wat ek sé.

En is u getuienis dat Genl. Van Rensburg nie met u gepraat het
van persone ander as Matthew Goniwe. --- Dit is soos ek dit sal
aanvaar U Edele, dat ons net oor Goniwe gepraat het.

En u sé ditis wat u glo. Is dit moontlik dat u aan Du Plessis gesé
het stuur ’n sein oor Goniwe en Calata en Goniwe se broer of
Goniwe en sy meelopers of Goniwe en sy luitenante. Is dit
moontlik dat u dit aan Du Plessis gesé het. Enige een van
daardie drie alternatiewe wat ek aan u gestel het. Is dit moontlik
dat u dit aan Du Plessis gesé het? --- Ek sal dit in volgorde van
moontlikhede plaas. Dit is miskien moontlik dat ek gepraat het
van Goniwe en sé sy meelopers.

En sy meelopers. --- Miskien, dit klink uiters onmoontlik dat ek
sou gepraat het van Goniwe, Calata en Goniwe se broer."

Van Der Westhuizen 2703 : 8-30

"Wel, het u aan hom gesé dit is wat die generaal wil ha? --- U
Edele ek weet nie ek kan nie die gesprek tussen my en Lourens
vir u herhaal nie, ek kan dit nie onthou nie."

Van Der Westhuizen 2710 : 3-5

"Die strekking van u getuienis is u kan nie onthou pertinent
waarom daardie sein gestuur moes word nie want u kan nie die
telefoongesprek onthou nie, u kan nie onthou wat tussen u en
Generaal van Renshurg sou gebeur het nie? --- Dit is korrek.
U het ook getuig dat op die basis van ’n aanvaarding dat daar
wel so ’n telefoongesprek was (tussenbeide) --- Dit is korrek.
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Ja, het u dan getuig oor wat die moontlikhede of die
waarskynlikhede was oor waaroor daardie telefoongesprek
gegaan het? --- Dit is korrek."

Van Der Westhuizen 2970 : 7-17

When Van Der Westhuizen is asked questions of fact and his views

on matters falling within his expertise, the quality of the witness

emerges. Moreover, it is then that one obtains an immutable view

that Van Der Westhuizen did not have the intention to kill Goniwe

'

and the others.

74.1

74.2

"U sé u het hom nie as ’n terroris beskou nie? --- Definitief nie.
Hy was ’n politieke aktivis, IMens kan ook praat van ’n politieke
organiseerder of die ander woord wat gebruik is, ’n radikalis."

Van Der Westhuizen 2535 : 17-21

"Dit politieke aktiviste soos Mnr. Goniwe was nie as ’n terroris
beskou nie U Edele".

Van Der Westhuizen 2621 : 23-24

Because Goniwe was a political activist and not a
terrorist- or an insurgent with a weapon, Van Der

Westhuizen would not have killed him.
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"Maar beteken dit dat as ’n soldaat by die grens van Lesotho ’n
terroris gesien het, hy moet hom nie doodskiet nie voor dit op
die hoogste vlak besluit was. Is dit wat u sé dit beteken? --- Nee
U Edele, nee ’n terroris met ’n wapen,was opdrag gewees, moes

geskiet gewees het."

Van Der Westhuizen 2667 : 19-23

"Dit is moontlik ’n bietjie n verwarring. U sien, ons sien die
insurgensie in dieselfde lig as ’n terroris. Dit is ’n gewapende
vyand as ek dit so kan uitdruk vir u. Terwyl aan die anderkant
staan daar die aktivis, die organiseerder, die radikalis.

Goed. --- So dit is - ja militére optrede teen eersgenocemde ja.
Maar my standpunt is en bly dat militére optrede teen

laasgenoemde is kontra-produktief."”

Van Der Westhuizen 2938 ;: 28 - 2939 : 5

"Ja. Dit is die punt wat ek probeer uit u uitkry. So ons kan
aanvaar dat die veiligheidsmagte wel verstaan het dat aktiviste
of terroriste, gewapen, moontlik in sekere omstandighede
uitgewis kon word, elimineer kon word gedurende 84, 86 en
later. Sal u dit aanvaar? --- Ja U Edele. Ek sal dit aanvaar in die
lig wat ons hier gepraat het. Dit is nie vir my, en dit was my
standpunt nog altyd gewees, dat aktiviste moet (nie - our
insertion) uitgehaal word nie.

Ek sien u gebruik die woord "uithaal." --- Ja wel dit is
(tussenbeide).

Beteken dit doodmaak? --- Ja ek het dit so bedoel U Edele."

Van Der Westhuizen 2942 : 16-27

Van Der Westhuizen gave convincing reasons why it
would have been counter-productive to kill a high profile

political activist such as Goniwe.
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"U Edele om in ’n rewolusionére oorlog die politieke aktiviste of
die politieke organiseerders te gaan vermoor, beredder nie die
situasie nie, dit vererger die situasie. Ek kan nie die sin daarin
verstaan nie. In ’n konvensionele oorlog ja, waar jy in ’n staat
van oorlog verkeer ja, dan maak jy ’n vyand dood en dan is die
vyand ’n man in uniform met ’n militére wapen. Mnr. Goniwe
was ’n politicke aktivis of organiseerder. Jy maak nie volgens
alle beginsels van teen-rewolusionére oorlog daardie mense dood
nie. Dit skep helde, dit skep martelare, dit skep geleenthede soos
vakansiedae wat uitgebuit kan word en later teen jou gebruik
word. Dit maak net geen sin nie."

Van Der Westhuizen 2592 : 6-17

"U Edele ek dink ek het gesé dit is kontra-produktief wanneer
so ’n hoé profiel persoon vermoor word want dan kry jy die
effek van dit skep of ’n martelaar, hy word tot ’n held verhef,
dit blaas die onlusklimaat aan, daar kom as gevolg daarvan
ekstra aktivering in die vorm van hoikotte, nog wegblyaksies, dit
lei tot die daarstelling van vakansiedae. By die begrafnis van so
’n persoon word daar ekstra politiek uitgehaal en in die geheel
sal ek sé die totale effek daarvan is ’n eskalasie in die
onlusklimaat, 'n verhoging daarvan.

En wat baat mens daarby aan die anderkant? Is daar iets? ---
Nee, dit los nie die probleem op nie U Edele."

Van Der Westhuizen 3014 : 30 - 3015 : 11

"Was daar wye reaskie plaaslik sowel as nasionaal, wye reaskie?
--- Ek wee nou nie van sy vorige aanhouding nie, maar Mnr
Goniwe se profiel he van sy vorige aanhouing tot in hierdie
tydperk geweldig verhoog, hy het baie aktiewer begin raak, en
ek kan nie onthou nie, dit was die eerste gedeelte van 1985 wat
hy aangestel was as streeksorganiseerder van die Oos-Kaap. So

Jja, het het meer nuuswaardig geraak".

Van Der Westhuizen 2603 : 16-23.
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For example, one obtains his views on normalisation and

stabilisation.

“Normalisering het gedui op die welvaartsterrein,
welvaartsterrein is die staatkundig ekonomies maatskaplike
terreine van die samelewing, orde te skep, ’n normale lewe te
skep, terwyl stabilisering gedui het dat op die veiligheidsterrein
’n stabiele veilige omgewing geskep moet word."

Van Der Westhuizen 2635 : 26-30

"Ons is ook gesé dat miskien ’n bietjie later Generaal Malan
gedreig het dat as u nie die probleem oplos nie u sal u
kommandement verloor. --- Ja, ek dink dis darem ’n hietjie kras
gestel. Daar was ’n meningsverskil tussen my en Generaal Malan

oor hoe die probleem aangespreek moet word."

Van Der Westhuizen 2461 : 22-26

... U het in antwoord op een van die vrae het u gepraat oor u
siening van normalisering. En die siening van die - kom ons sé
die geseteldheid van die tyd, die militére en politieke geseteldheid
van die tyd, in verband daarmee en ook hulle siening in verband
met stabilisering. En ek verstaan u het nie met hulle saamgestem
nie, ek dink dit was u getuienis. --- Dit is korrek U Edele."

Van Der Westhuizen 3015 : 12-19

"U was ’n voorstander van normalisering. --- Dit is korrek.

En weereens aan die hand van hierdie skets, wat sou dit beteken
het? --- U Edele dit beteken dat daar moet ’n ordelike
gemeenskap geskep word waarin die individu vry is om te
beweeg, vry is om te werk, vry is om te speel, vry om deel te
neem aan al die strukture.”

Van Der Westhuizen 3016 ; 23-29
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“In ’n woord of ’n sin, hoe het u die normalisering gesien as ’n
oplossing van die algehele probleem? --- Ja U Edele, dit was baie
belangrik en dit is waar ’n groot verskil gekom het. Ons het gesé
dat jy kan net veiligheid en stabiliteit hé in ’n normale
samelewing, so as jy wil veiligheid en stabiliteit hé dan moet jou
omgewing genormaliseer wees. Dus moet jy begin by
normalisering en uit normalisering sal jy stabiliteit kry. Ek weet
nie of ek moet verder verduidelik nie.

Assehlief. --- U sien die ingesteldheid was op ’n baie korttermyn
moet stabiliteit of veiligheid verkry word. En die primére fokus
van die staat was gerig op "los die probleem nou op." Probleem
verwysende na daardie probleem of rondom onlus en onrus. Met
ander woorde die veiligheidsituasie. Ons benadering was gewees
"nee, konsentreer om ’n normale samelewing te skep. Uit ’n
normale samelewing kan daar veiligheid vir die individu kom,
veiligheid vir die omgewing kom." Dit was ’n benaderings-verskil
gewees wat ons gehad het. Die probleem met ons henadering, dit
is langtermyn, terwyl die druk van die politici se kant af "los die
probleem nou op." En dit kon net nie gebeur nie U Edele. Dit
het vandag, tot vandag toe nog nie gebeur nie. "

Van Der Westhuizen 3018 : 30 - 3019 : 22

75. Van Der Westhuizen did not only support normalisation in theory,

he was also active in promoting projects aimed at normalisation.

75.1 Food from hotels and military messes were distributed in

black townships.

"En Kolonel Louwrens Du Plessis ek dink se
getuienis was dat op ’n tydperk was kos verskaf
. aan Maquina sover ek onthou. Ek staan onder
korreksie daar. Maar ek dink dat die
Kommandement Oostelike Provinisie 6f kos of
bystand verskaf het aan Eerwaarde Maquina, Was
dit voor Junie 1985 of na Junie 1985 wat u kan
onthou, of is u ook nie seker nie? --- Ek kan nie
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presies onthou U Edele. Ek kan onthou ons het ’n
projek gehad wat ons by hotelle en uit ons eie
menasies uit kos geneem het, kos wat oorgebly het
en voorsien het aan die swart woanbuurtes. Ek
kan nie presies onthou wanneer dit was nie maar

ons het so ’n projek gehad".

Van Der Westhuizen 2499 : 31 - 2500 : 11

"Nou sal u vir ons praktiese voorbeelde gee van wat gedoen moet
word om te normaliseer? --- U Edele daar is natuurlik op elkeen
van daardie drie onder-afdelings van welvaart aspekte wat
gedoen moet word. Eerstens moet die individu aan die
staatkundige bestel kan declneem op al die vlakke van regering.
En daar was Strelitzia dan ook daarop ingestel gewees. Dit was
primér staatkundige bestuursprogram gewees.

Nou as ek sé prakties, dan bedoel ek fisies, wat het u
voorgestaan, wat het u bewerkstellig op enige van daardie drie
vlakke? --- U Edele eerstens dan op die staatkundige gedeelte het
ons gereél vir opleidingskursusse, vir swart raadslede bygestaan
deur die Oos-Kaapse Ontwikkelingsraad. Daarna het ons
probeer om die Blanke munisipale rude verenig te kry by die
swart rade. Daar was pogings ook gewees tot affiliasie gewees
van die swart rade met die blanke rade. Daar is van die
burgemeesters wat daarin geslaag het om van die swart raadslede
te betrek by die blanke rade. Hulle het in gesit in die
vergaderings. En dit was eintlik ’n hele skoling of
opleidingsprogram gewees op plaaslike vlak, op plaaslike
regering - ook bekend gestaan as derde vlak regeringsvlak U
Edele.

Reg. Kom ons kyk na ekonomies. --- Die ekonomies, dit was
maar moeilike ekonomiese tye gewees en die meeste van daardie
projekte was ingestel op die generering van werks-geleentheid en
geld. En baie van die reéls en regulasies van daardie tyd het juis
dit teégewerk. So daar was ’n projek gewees om te kyk na
hestaande reéls en regulasies. Daar was veral knellende
gesondheidsprobleme gewees, gesondheidsregulasies gewees. Om
dit te probeer wegkry en dan werk geskep te kry deur middel
van die uibouding van die informele sektor - ek verwys na
straatstalletjies. Ons het ’n gebou bekom waar die sogenaamde
byekorf werksgeleenthede geskep is. Dit is ’n gebou met
toerusting en iemand kan daar gaan werk - hy kan iets maak
wat hy kan verkoop. Daar was pogings gewees om deur
Universiteit van Port Elizabeth die ekonomiese potensiaal van die
Oos-Kaap uit te bou. Met ander woorde om beleggers te lok. Ag
U Edele, daar was bhaie programme gewees maar dit was alles
ingestel om werk en geleentheid te skep vir die inwoners.
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En nou kom ons by maatskaplik. --- Maatskaplik beweeg op die
mense se leefterrein, sy godsdiens, sy kultuur, sy skool, sy
ontspanning, sy sport. En veral op die terrein van sport, ons het
sport gesien as ’n soort van ’n sleutel om die deur mee oop te
sluit, was daar baie projekte gewees, Sporttoerusting beskikbaar
gemaak. Ek het, die weermag het ’n geniekorps, ons het hulle
gekry om sokkervelde te maak waar daar sokker kon gespeel
gewees het. Borge gekry, trofeé gekry, wedstryde gereél. U Edele
dan was daar godsdiens-programme gewees., Daar was ’n
godsdiensprojek gewees om deur middel van die Woord ook, ek
wil amper sé ’n vredesomgewing te kry. Daar was verskillende
kombinasies, kerkgebootskappe betrokke daarby gewees. Dit het
onder leiding gestaan van Eerwaarde Badenborst, Poen
Badenhorst op daardie terrein. Ag, en daar was maart
voortdurend probeer gewees om die mense op te voed deur
middel van pamflette om de¢l te neem aan ’n ordelike

samelewing."

Van Der Westhuizen 3017 : 3 - 3018 : 29

"Dit was ’n verskil oor die benadering hoe om die probleem aan
te spreek. Ons was van mening gewees dat as jy stabiliteit wil hé
dan moet jy eers normaliteit verkry, met ander woorde die
omgewing waarin die mens beweeg moet ’n ordelike normale
omgewing wees met sy normale strukture en in so ’n normale
omgewing kan jy dan stabiliteit verkry. Die Regering was egter
sterk daarop gewees om stabiliteit eers te verkry en daarna in
normalisasie programme in te beweeg. So ons was voorstanders
van normaliseer en deur normalisasie sal stabiliteite kom, terwyl
die Regering gesé het nee, stabiliseer eers dan kan ons
normaliteit verkry. Dit is ’n verskil in benadering en as u kyk na
plan Strelitzia dan sal u sien die hele wese kom daaruit om ’n
normale struktuur te skep in die Oos-Kaap."

Van Der Westhuizen 2675 : 25 - 2676': 8

There was no room in the ethos of normalisation for the murder of

political leaders.
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“Nou kom ek terug na in daardie filosofie, in daardie etos van
normalisering, is daar ruimte vir die moord van politieke leiers?
-— Nee beslis nie U Edele.

En is dit waarom u sé dit sou kontra-produktief gewees het? ---
Dit is korrek U Edele. ' .

Was dit teen al die dinge waar u voor gestaan het? --- Ja U
Edele.

Normalisering aanvaar ek, beteken die daarstelling van ’n
streeksbestel, om dit so te stel, ’n streekbestel op - ek soek na ’n
woord - ’n streeksbestel op ’n beskaafde manier. --- Dit is korrek
U Edele.

En so ’n beskaafde bestel, of dit nou streeks is of landwyd, is
daar ruimte vir politieke moord? --- Nee U Edele."”

Van Der Westhuizen 3020 : 24 - 3021 : 7

"So ’n mens moes eintlik eers aandag yegee het aan stabilisering.
Nie om welvaart uit te sluit nie maar dit was die eerste opsie om
die vlamme te blus, was dit nie? --- Dit was soos wat die politici
ook geredeneer het U Edele met alle respek. Dit is baie
korttermyn. Jy kan ’n vuur nou blus en hy spring net langsaan
weer op en dan uiteindelik hardloop jy uit middele uit om al die
vure te blus. Dit is baie korttermyn benadering om die probleem

aan te spreek."”

Van Der Westhuizen 3038 : 18-25

77. Van Der Westhuizen denied any conspiracy with Van Rensburg to

kill Goniwe and denied giving Du Plessis orders to that effiect.

"Ek wil aan u stel wat ek aan Generaal van Rensburg gestel
het, dat dit was nie vir die komitee bedoel nie, maar dit was
getuienis van ’n sameswering tussen u en hom in verband met
die dood van Goniwe. Dit is die rede waarom niemand in die
Geldenhuys Komitee dit gesien het nie. --- Dit sal ek ontken. Dit

is nie so nie."
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Van Der Westhuizen 255 ; 8-13

"Ek wil verder aan u stel dat die opdrag aan Kolonel du Plessis,
wat hy wel verstaan het en wat hy korrek in daardie sein
weergee, was om ’n voorstel te maak dat Mnr Goniwe en die
ander persone daarin doodgemaak moes word. --- Nee, dit is nie

waar nie."

Van Der Westhuizen 3001 : 19-23

"Daar is nie vir my ’n verband tussen die veronderstelde gesprek
wat ek met Van Rensburg en Du Plessis gehad het en die sein en
die moord nie."

Van Der Westhuizen 2602 : 3-5

Van Der Westhuizen testified that a decision in principle to kill
political activists would have been a strategic decision, and that such
a decision would have been taken at national level by the SVR or the

Cabinet.

"Ja goed. Maar daardie houding dat dit kontra-produktief is,
kom dit nie daarop neer dat dit ’n taktiese besluit is nie? Selfs
’n strategiese besluit in daardie opset? Dit is u beginsel wat u het
dat dit kontra-produktief is, is dit korrek? --- Ek dink nie dit is
’n beginsel nie. ’n Beginsel moet algemeen van toepassing wees,
so daar kan uitsonderings wees. Ek sou sé dit is ’n strategiese
besluit U Edele."

Van Der Westhuizen 2941 :17-23
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"So dit is ’n taktiese besluit of u die eliminering van ’n aktivis
te goede staan, nie waar nie? Daar mag omstandighede wees
waar dit nie kontra-produktief sal wees nie. Sal u dit aanvaar? -
-- U Edele nee, om in die breé te sé dit is ’n taktiese besluit sover
dit aktiviste aangaan dink ek is nie korrek nie. Dit sal meer ’n
strategiese besluit wees."

Van Der Westhuizen 2944 : 13-19

"U sien mens moet ’n beleid hé, gaan ons optree teenoor
aktiviste en hoe gaan daar opgetree word. Gaan ons optree
teenoor die, wat ons noem die insurgente, die terroriste, en hoe
gaan daar opgetree word. So daardie beleidmaking geskied nie
op ’n taktiese vlak nie, die uitvoering van daardie beleid geskied
op ’n taktiese vlak, op ’n eenheidsvlak wil ek amper sé.

Ja, ons kan later terugkom na die verskil tussen strategie en
taktiek, maar kom ons los dit daar vir die oomblik. Die besluit,
dit is df ’n taktiese 6f ’n strategiese besluit, dit is nie ’n besluit
in beginsel nie, Met ander woorde die moontlikheid bestaan tog
dat daar in sekere omstandighede besluit kan word om ’n aktivis
te elimineer. Verstaan u dit? --- Dit is korrek.

En u aanvaar dit? --- Ja, dit aanvaar ek.

En dit gaan net athang van wat daardie omstandighede is? ---
Ja. Behalwe dat ek wil byvoeg ek sien so ’n besluit op ’n
strategiese vlak geneem.

Ek sal dit aanvaar, ja."

Van Der Westhuizen 2945 : 2 - 2947 : 21

Once such a strategic decision had been taken, the tactical decision
to kill a particular political activist would have been taken by the.

particular line department.

"Ja, dit mag moontlik wees dat in omstandighede waar daar ’n
breé strategiese hesluit alreeds geneem is dan is dit nie nodig om
die besluit weer te neem op dieselfde vlak met elke individu nie,
is dit reg? --- Dit sal dan heel waarskynlik in ’n sub-orgaan of in
’n lyndepartement verband hanteer word."
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Van Der Westhuizen 2948 : 9-14

Such a decision would have been highly sensitive and

would not have been taken up with an institution such as

the SSVR, which fell outside Van Der Westhuizen’s line

function.

"Ja, dit mag moontlik wees dat in omstandighede
waar daar ’n breé strategiese besluit alreeds
geneem is dan is dit nie nodig om die besluit weer
te neem op dieselfde vlak met elke individu nie, is
dit reg? --- Dit sal dan heel waarskynlik in ’n sub-
orgaan of in ’n lyndepartement verband hanteer

word."

Van Der Westhuizen 2948 : 9-14

"Ons praat nou oor die eliminering van ’n radikalis
in hierdie konteks, wat vir my dan in hierdie
konteks ’n baie sensitiewe saak sou gewees het. Ek
kan verstaan dat dit op ’n lynfunksie gehanteer
word senior tot senior. Ek weet nie of so ’n
aangeleentheid wat so sensitief is gehanteer sou
gewees het met *n instansie buitekant die lynfunksie
van daardie persoon wat die versoek rig nie."

Van Der Westhuizen 2949 : 25 - 2950 : 2

"Nie heeltemal nie, maar ek sal probeer antwoord

- daarop. Soos wat ons die ding beredeneer het kan

ek aanvaar datdaar kon op ’n strategiese gekotrdi-
neerde vlak ’n beginsel besluit geneem word, sé nou
maar soos wat ons gepraat het oor die doodmaak
vanaktiviste. Dit kan ek as ’n strategiese, maar die
werklike beplanning, die werklike operasie, die
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werklike goedkeuring, sou ek aan ’n lynfunksie
departement koppel en nie aan ’n sentrale orgaan
soos die Staatsveiligheidsraad nie."

Van Der Westhuizen 2950 : 14-22

78.2 On the assumption that a strategic decision to kill
political activists had already been taken at national

level, the tactical decision to kill a particular political

[}

activist would “have been taken at a very high level

within the particular line department.

i

“Nou kom ons hierby. Indien die weermag
byvoorbeeld so ’n voorstel wou maak dat ’n
spesifieke persoon doodgemaak moet word, as ek
nou sé¢ die weermag praat ek nou van ’n
bevelvoerder in ’n spesilieke gebied, dan sou ’n
mens verwag op daardie beginsel wat ons nou net
oor gepraat het dat daardie voorstel deurgevoer sal
word na ’n hoé gesag binne die weermag
byvoorbeeld? --- Dit is korrek."

Van Der Westhuizen 2949 : 8-14

Any covert operation would require the consent of the

Chief of the Army.

"En die enigste voorbehoud wat hy daar het is dat
u moet dit nie aan hom gestuur het nie maar aan
die hoof van die weermag. Ek wil vra as daar
enige, koverte operasies moes gedoen word, het u
die toestemming van die hoof’ van  die Weermag of
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die Leér moes kry? --- Ek moes toestemming kry
van die hoof van die Leér, soos byvoorbeeld, ek
dink ons het dit netnou herhaal waar ek gepraat
het van koverte optrede waar ons gelees het van die

Reccies"

Van Der Westhuizen 2673 : 8-15

"Uitvoerende optredes was deur die lynfunksie
instansie getref en daarom sou so ’n versoek vir
koverte (?) operasies direk na die hoof van die
weermag of direk na die hoof van die leér toe in
daardie geval gegaan het langs weermagskanale as
n weermagsversoek en nie in die Sekretariaat
verband nie"

Van Rensburg 192 : 16-21.

In the light thereof, the signal cannot be construed as a_

suggestion that a strategic decision be taken on national

~level to kill political activists.

Neither can it be construed as a suggestion to a person
in Van Der Westhuizen’s line function that a tactical

decision be taken to kill Goniwe and the others.

In consequence, there is no room for an argument that

N

the signal was a proposal to kill Goniwe and the others.
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The only witness who comes close to testifying that Van Der

Westhuizen might have proposed the death of Goniwe and the others

is Du Plessis. For reasons that we have dealt with in considering

Du Plessis’s evidence, there is simply no contest between the

veracity of Du Plessis and Van Der Westhuizen. The following

examples serve to underscore not only Van Der Westhuizen’s

honesty as a witness, but his courage in not flinching from his duty

to make admissions truthfully.

79.1

He testified that elements within the security forces were
the only instances who did have the ability to have
murdered Goniwe and the others in the particular

manner.

"Nou kan ek die vraag s6 vra; Generaal kan u aan enige
instansie dink wat al daardie vermoéns en eienskappe gehad het?
--- U Edele die Suid-Afrikaanse Polisie en die Suid-Afrikaanse
Weermag.

So u aanvaar dat die weermag moontlik al daardie vermoéns en
eienskappe gehad het? --- Ja U Edele. .
Goed. So u stem saam met die antwoord wat daar gegee is ook?
--- Ja U Edele. Ek kan miskien net byvoeg, daar was destyds
ook die Suid-Afrikaanse Spoorwegpolisie wat ook baie goed
opgelei was vir operasies, veral vir ontsettings-operasies.

Goed. En dit is die enigste instansies wat u kan noem wat al
daardie eienskappe sou gehad het korrek? Is dit korrek? --- Ja
behalwe, ek dink nie die Suid-Afrikaanse Spoorwegpolisie se
monitering was dalk so goed nie. Hulle was meer op die
operasionele kant gerig.

Ja. Kan ek aflei uit u antwoord dat die instansies wat u kan
noem is instansies wat deel vorm van die veiligheids-magte dan? -
-= Ja U Edele.
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Korrek. Daar is nie ’n ander instansie wat u kan noem nie. ---
Wat oor al die vermoéns heskik het?
Ja. --- Vir die beplanning en die verkenning, nee U Edele.'

Van Der Westhuizen 2916 : 3-25

"So gegee die feit dat die veiligheidsmagte - en dan praat ek van
die veiligheidspolisie en ook die weermag, dat hulle oor die
vermoé beskik het om op ’n koverte manier op te tree en Mnr.
Goniwe en sy meelopers te dood op die manier wat dit gebeur
het - sou daardie veiligheidsmagte ook sodanig kon optree dat die
moorde blyk deur een of ander van die twee instansies in
konflik, uitgevoer te word, korrek? --- Ja U Edele. Ek sal
saamstem daarmee.

En ons weet dat die veiligheidsmagte, binne die veiligheidsmagte,
dat dit die enisgte instansie was wat oor die vermoé& beskik het
om die moorde te kon pleeg, korrek? --- Ek verstaan net nie "die
enigste instansie was" U Edele?

Wat oor die vermog, al die vermoéns beskik het. --- Die
veiligheidsmagte?

Ja. --- Ja U Edele.

As ek nou praat van veiligheidsmagte dit kan of die polisie wees
of die weermag of elemente van hulle of dies meer. --- Ek
verstaan. Dit is korrek U Edele."

Van Der Westhuizen 2922 : 23 - 2923 ;: 10

"Ek sal u sé hoe. U kan dit beplan as ’n koverte optrede deur
die veiligheidsmagte. --- Dit is moontlik, ja.

En ek wil aan u stel dat dit inderdaad gedoen is. --- Ek het dit
reeds gesd, dit is moontlik dat dit deur ’n koverte optrede
(tussenbeide)

Luister mooi na die vraag. Ek wil aan u stel dat dit inderdaad
gedoen is. Daar is beplan deur die veiligheidsmagte om Mnr

Goniwe dood te maak. - Dit kan ek nie bevestig nie."

Van Der Westhuizen 3001 : 10-18

Van Der Westhuizen took the question as to who killed

Goniwe and the others even further by testifying that
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Azapo may have had the intention, but that it did not
have the ability to kill Goniwe and the others in the

manner in which the murders were committed.

"Maar was dit nie so nie dat die ANC gesien is deur die
veiligheidsmagte as die oorkoepelende organisasie wat die UDF
hetrek het? --- Ja U Edele.

So u kon ook net gesé het daar was ’n magstryd tussen die PAC
en die ANC sonder om die UDF by name te noem? --- Ek kon dit
so gesé het ja U Edele."

Van Der Westhuizen 2920 : 19-23

We refer to what has been said in paragraph 70 above,

and his attitude to Goniwe's detention.

"Nou oor die sprake van AZAPO se betrokkenheid het u enige
gewig daaraan geskenk, of enige - het u gewig daaraan geheg? -
-- Ek dink daardie tyd ja, want die konflik was sterk op die
voorgrond gewees U Edele. Ek dink nadat die feite aan my
bekend geraak het soos uit die stukke uit, het ek nie meer baie
gewig daaraan geheg nie.

So u sé nou dat - goed, nee ek aanvaar dit. U sé u sal nie nou sé
dat dit moontlik AZAPO kon gewees het nie wat betrokke is nie.
Die feite, die waarskynlikhede dui nie daarop nie. --- Daar is
seker ’n moontlikheid maar ek sal dit nie baie groot maak nie."

Van Der Westhuizen 2919 : 14-24

"Maar as dit in Port Elizabeth gebeur het, as hy in Port
Elizabeth doodgemaak word, en daar word gebruik gemaak van
messe om hom aan te val, sy liggaam word verbrand,
endiesmeer, sou dit meer in verband wees met wat tussen die
UDF en AZAPO gebeur het destyds in Port Elizibeth, nie wair
nie? --- Ja.
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So gesien in die lig daarvan sou die feit dat daar sodanige konflik
was ’n ideale dekking bied vir daardie optrede in Port Elizabeth?
--- Ja, u is heeltemal korrek. Daar was dan ook dan sprake
gewees dat AZAPO betrokke was by Mnr Goniwe se dood.
En daardie sprake het geheers vanaf daardie tyd tot die-eerste
nadoodse ondersoek. Kan u dit onthou? --- Ja, ek het geruime
tyd dit gelees dat dit is so.

En moontlik ook nog vir ’n rukkie daarna? --- Ja, dit is korrek.
Maar soos u nou daar staan aanvaar u dat onder die
omstandighede dit ’n vae moontlikheid is dat AZAPO wel

verantwoordelik was? --- Korrek."

Van Der Westhuizen 2955 : 9-27.

It should be kept in mind that from the documents before
the Court, as well as from certain évidence presented at
the first Inquest, it would have been quite. possible for
Van Der Westhuizen to justify an attitude that Azapo
should still be regarded as a suspect in this enquiry. See

for instance the following:

"9, Onrus-klimaat.

a. Die afgelope twee weke het die fokus
grootliks verskuif vanaf owerheids-
gerigte optrede na ’n faksie-stryd
tussen AZAPO en UDF gealtilieérde
organisasie. Hierdie twee groepe het
aanvalle geloods op die persoon en
eiendom van teenstanders van die
onderskeie organisasies. UDF-
organisasies het ’n wagstelsel by
prominente ampsdraers se huise
ingestel en is gevolg deur AZAPO.
Organisasies soos PEBCO, PEYCO en
COSAS het van huis tot huis gegaan
om persone op te kommandeer vir
hierdie wagdienste."
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Bundle I, p. 22, par. 9(a)

"h. Konflik UDF en AZAPO

i Beriggewers berig dat ongeveer 200
vrouens by Eerw Magqina, beskerm-
heer van AZAPO, was en dat hy hulle
meegedeel het dat vete en geweld
tussen UDF en AZAPO sal voortduur
totdat die koppe van 5 UDF persone
gewali het nie, naamlik :

(1 Edgar Ngoyi - President van
UDF; Oos-Kaap streek.

() Henry Fazzie Vise
President van UDF; Oos-
Kaap streek.

3) Mono Badela - Onder-
steuner van UDF en
sekretaris van ZWIRU.

4) Africa Maqolo - PEBCO en
PEYCO (sing van
vryheidsliedere by
vergaderings).

5 Mkuseli Jack - President
van PEYCO."

Bundle 1, p. 41, par. 4(b)(i)

"Die afgelope twee weke het die fokus grootliks verskuif’ vanaf
owerheids-gerigte optrede na ’n faksie-stryd tussen AZAPO en
UDF geaffilieerde organisasie. Hierdie twee groepe het aanvalle
geloods op die persoon en die eiendom van teenstanders van die

onderskeie organisasies"

Bundle 1, p. 200(c), par. 9(a)
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In een geval is 65 jeudiges gearresteer aan huis van
Sopho Hashe, bestuurslid van PEBCO. Die
arrestasie het gevolg na ’n aanval op ’n
polisievoertuig vanuit die perseel. Petrolbomme is
ook op die perseel gevind. ’n Saak van Openbare
geweld word ondersoek. Die verdagtes voer aan
dathulle wagdiens verrig het uit vrees teen aanvalle
deur AZAPO.

In 'n ander geval is ’n kombi vol jeugdiges
aangetref waar hulle na bewering op pad was om
die huis van 'n AZAPO ondersteuner aan te val.
Petrolbomme is in hulle besit gevind. Dit wil
voorkom asof ene Dlali in bevel van die groep was.
Hy dien op die uitvoerende bestuur van PEYCO en
het in die verlede talle besoeke aan Lesotho
gebring."

Bundle 1, p. 200(d), paras. 9(b) and (c)

Behalwe vir die sporadiese voorvalle wat
voorgekom het tussen AZAPO en UDF aanhangers,
wil dit voorkom asof daar ’n afplatting in die
onrussituasie is. "

Bundle 1, p. 200(e), par. (k)

79.5.1

79.5.2

Van Der Westhuizen’s account of things has
its own inherent truthfulness which is
revealed if one gives full consideration to its

content and circumstances.

If the signal was one requesting the murder

of Goniwe and the others, it would
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necessarily have followed upon a conspiracy
between Van Der Westhuizen and Van

Rensburg to that end.

If that had been the case, Van Der
Westhuizen would undoubtedly  have
remembered the conspiracy, the signal and its

murderous intent.

In that case, one would have expected Van
Der Westhuizen and Van Rensburg to have
conspired further in the concoction of some
exculpating story which would explain the
signal, should it ever be connected to

Goniwe’s death.

One would. also have expected Van Der
Westhuizen to have taken steps to ensure that
all copies of the signal were destroyed,
should avsignal have been resorted to at all,

which is in itself unlikely.
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Van Der Westhuizen, with his intelligence,
must have realised the extent of the criticism
that his evidence as to his inability to Tecall

the incident would elicit.

If his choice was to resort to dishonesty, the
easier and, possibly, the more efficacious
course would have been to discuss the matter
with Van Rensburg before making his initial
statement and to ensure that their versions
coincided; in that case the dishonest version
would have avoided any suggestion of an
inability to recall and would have been built

on fabricated facts.

He did not do so. The statements of Van
Rensburg and that of Van Der Westhuizen
were minuted and drafted at different times

without any prior discussion between them.

~ "Nou waarom is dit so gestel, "indien die sein wel

deur die OP GBS aan Generaal van Rensburg
gestuur is?" Het u of u prokureur of enigiemand
anders aan u gesé dat Generaal van Rensburg wat
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volgens u getuienis voor u hulle geraadpleeg het,
Generaal van Renshurg het hulle gesien, is u nie
gesé dat Generaal van Rensburg aan hulle gesé het
dat daar wel ’n sein deur hom van die OP GBS
gevra is en dat so ’n sein is ontvang? --- Nee.ek glo
nie dit is aan my gestel nie U Edele.

Wel, u sou nie gesé het "indien die sein wel deur
die OP GBS aan Generaal van Rensburg gestuur
is" as Generaal van Rensburg voor u die verklaring
gemaak het nie. --- U Edele ek verstaan (tussenbei).
Ja, ’n verklaring sou gemaak het "ek het ’n sein
ontvang." Ja, wat is u antwoord? --- Ja U Edele. Al
wat ek kan dink dat dit in daardie konteks staan is
ek was nie bewus van die sein, ek kon nie die sein
onthou nie en daaroor sé ek "indien die sein
gestuur is". Ek is nie die outeur nie en ek het hom
nie gestuur nie. ,

U sien, was u verklaring en die verklaring van
Generaal van Rensburg terselfdertyd geteken? --- U
Edele my verklaring was geteken die Sondagoggend
seker hier hy l-uur, 2-uur se kant. Ek kan nie
onthou nie. Dit was vroeg die Sondagoggend.

Ja. If Your Lordship bears with me M’Lord. U
sien, ek kan nie veérstaan hoe op dieselfde dag twee
Generaals van die Weermag kan die een getuig in
’n verklaring en sé "indien die sein wel deur die OP
GBS aan Generaal van Renshurg gestuur is" as
dieselfde regsverteenwoordigers ’n verklaring van
Generaal van Rensburg het wat aandui - I just
want M’Lord to find out whether ... '
COURT: I think on page 114, paragraph 5,

MR BIZOS: I am looking at that M’Lord. 114
Your Lordship said M’Lord?

COURT: 114, top of the page, paragraph 5.

MR BIZOS: Oh yes. I was looking at the second
- affidavit - I am sorry. Ja. En die ander sé

"Ek kan onthou dat ek kort na gemelde telefoniese
gesprek ’n skriftelike sein.ontvang het vanaf die
Oostelike Provinsie GBS en sover my herinnering
strek, stem die inhoud van die dokument soos
gepubliseer in gemelde New Nation inwese daarmee
ooreen."

U kan seker nie verklaar waarom u nie verwittig
was dat Generaal van Rensburg het erken dat hy
wel ’n.sein wat in wese dan daarmee ooreen
voorkom. Kan u dit verduidelik? --- Nee U Edele.
Dit was onafthanklike verklarings wat gemaak was.
Aan dieselfde ondersoekbeampte? --- ‘Ek is nie
seker nie. Adv. Knoetze was by my betrokke
gewees. Ek is nie seker wie by Generaal van
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Renshurg hetrokke was met die opstel van sy
verklaring nie."

Van Der Westhuizen 2623 : 20 - 2625 : 11-

"Voor u u verklaring geteken het, het u u goeie
bronne gebruik om vas te stel waar die dokument
is, wat het van die wat geblyk het na Generaal van
Rensburg gestuur was, wat se afskrif was daar by
die OP GBS lgers te Port Elizabeth? Het u enige
bronne geaktiveer om vas te stel wat het van die
sein gebeur? -— Nee U Edele. Ek het toe nou nie
geweet van die sein nie. Ek het die sein daardie
Saterdag gesien.

Maar u het dit op die Saterdag gesien, --- Ja.

Wel u het geen bronne geaktiveer nie néd? ~
Daarna het Generaal Liebenberg - nou praat ek
van na die Saterdag - het Generaal Liebenberg ’n
Generaal Verheek aangestel om die sein te

ondersoek. "

Van Der Westhuizen 2865 : 9-19

Finally, and perhaps conclusively, if Vap
Der Westhuizen had anything to hide, he
would have been alerted by General
Liebenberg’s telephone call which he
received at least a week before making his-
statement, and his conduct would then have
been different: conceivably, he would then
not have gone to Sun City, he would have

contacted Van Rensburg and ensured that a
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suitably tailored and rehearsed version was

available when the signal was published.

His conduct in fact is very different and
consistent with the honesty of his version.
He does not discuss the signal with anybody

prior to making the statement.

"Sal u asseblief vir ons sé wanneer, vir die eerste
keer voor 10 Mei toe u ’n verklaring geteken het,
wanneer het u vir die eerste keer gehoor dat die
New Nation in sy besit gehad het wat die publiek
sou inlig in verband met die omstandighede van
Goniwe-hulle se dood. Wanneer vir die eerste keer
het u gehoor? --- U Edele as ek reg onthou was dit
die vorige Vrydag, maar dit kon ook die Saterdag
gewees het, met ander woorde die 1ste, 2de of 3de
Mei, het Genl. Liebenberg my gebel by die huis, ek
weet dit was by die huis en ek dink hy het vir my
gesé hy was in kontak gewees oor ’n berig oor
Goniwe en toe vra hy vir my of ek weet van enige
betrokkenheid daarby. (Onhoorbaar) van hom nie.
En toe hy dit daar gelaat, ek is ‘daarna weg en ek
het op Saterdag 9 Mei die middag, hierdie berig
gesien,

Het iemand voor die 10de Mei, voor die 10de Mei
het enige persoon u gevra of umiskien enige kennis
dra van ’n sein wat gestuur is van Port Elizabeth,
Pretoria toe? Het enige persoon u gevra? --- Ek kan
nie onthou of Generaal Liebenberg van ’n sein
gepraat het nie,

Of ’n dokument. --- Nee, ek kan nie onthou of hy
daarvan gepraat het nie U Edele.

Behalwe Generaal Liebenberg, het enige ander
persoon u gevra of u enige kennis dra in verband
met enige dokument wat "The New Nation" - van
New Nation toe hulle eers, die eerste keer melding
gemaak het van die saak, het niemand u gevra nie?
--- Nee ek dink dit was net op daardie Saterdag
gewees.,
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Net op die Saterdag die 9de? --- Die 9de.

En niemand voor dit nie? --- Nee, nie wat ek kan
onthou nie, behalwe dan nou Generaal Liebenberyg,
wat geskakel het.”

Van Der Westhuizen 2863 * 18 - 2864": 17

“Ja, ek dink dis na aanleiding hiervan wat
Generaal Liebenberg my ook geskakel het.

By Sun City? --- Nee, ek het gesé hy het my
geskakel by die huis.

Na dié berig? --- Ek aanvaar dit is na hierdie berig
verskyn het, want hy het vir my gesé van die berig.
Wanneer het hy dit gedoen, kan u onthou? --- Dit
was die naweek voor ek weggegaan het. Dit kon die
Saterdag, ek weet dit was die aand gewees, dit kon
die Saterdagaand gewees het, ek is nie seker nie.
En het hy vir u uitgelees wat hier voorkom? ---
Nee, sover ek onthou hy het net gepraat van ’n
berig wat hy gekry het oor, dat Goniwe
doodgemaak is, en toe het hy my gevra of ons
daarby betrokke was, toe sé ek vir hom nee.

Maar was u nie nuuskierig, heel seker die New
Nation word ook by Sun City verkoop, het u nie
gegaan om vas te stel waarom die generaal vir u
gebel het om u te vra of u betrokke was as gevolg
van ’n berig in ’n nuusblad? --- Nee, hy was
tevrede toe ek vir hom gesé nee ons was nie
betrokke nie.

Het hy vir u verduideélik waarom hy u gebel het? ---
Wel hy weet ek was die bevelvoerder in die OP
gewees en hy weet ek was die OPGBS voorsitter
gewees,

Ja, en alhoewel u naam hierin nie genoem is nie,
dit is heeltemal duidelik dat dit na u verwys. --- Ja, -
ek het nou niedie hele berig gelees nie, maar ek sal
SO aanvaar,

Lees dit asseblief en sé vir ons dat as - wel lees dit
en sé vir ons of u nou van mening is dat dit na u
verwys?

— Ja, ek sal glo dit verwys na my in die tweede
paragraaf:

"We can reveal that the letter from Eastern
Province Joint Management Centre",

dit was die GBS waarvan ek die voorsitter was.
En dit is hoe die generaal dit verstaan het en dit is
die rede waarom hy u gebel het. --- Ja.



Nou wou u nie weet waarom die bewerings: teen u
gemaak is alhoewel u sé dat u nie betrokke was
nie? Of u betrokke was of nie sulke baie ernstige
bewerings kan nie daar gelaat word en Sun City toe
gaan nie. --- Nee, hy het dit vir my gevra, ek het
vir hom gesé nee, ek is nie betrokke nie. Hy het
ook vir my gesé daar gaan blykbaar ’n sein, of die
sein gaan verskyn wat gestuur is waarna hier na
verwys word.

Ja, maar waarom het u self nie onmiddellik ’n
koerant gekoop en ondersoek instel hoe kan so ’n
ernstige bewering teen my gemaak word? --- Ek het
my nie daaraan verbind nie.

Muaar hoe groter die leuen hoe groter dit nodig was
vir u ondersoek te stel om die leuen of valse
bewering te weerspreek. Hoe kan u nou sommer
Sun City toe gaan sonder om die koerant te koop
om te sien presies wat die bewerings is en sonder
om enige ondersoek in te stel of die bewering
eerstens na u verwys, of dit nou korrek is, wie die
persoon wat daar was, wie die persoon gestuur het,
die sein gestuur het, en ander detail kry om
onmiddellik die bewering te weerspreek? --- Nee,
Generaal Liebenberg was tevrede met my
antwoord. Ek het nie verder daaraan aandag gegee
nie.

Dit is nie 'n kwessie of die generaal tevrede was of
nie. Was u alreeds ’n generaal? --- Ja.

Daar is ’n baie ernstige bewering gemaak teen u, ’n
generaal, alhoewel u naam nie genoem is nie. Heel
seker u wou weet presies wat die bewering is en as
u nie onthou het nie watse stappe moet u neem om
vas te stel of dit nou net ’n lasterig (?) berig is of
daar is miskien na iemand anders verys, hoe kon
u nie die koerant gekoop het nie en geen stappe
neem om vas te stel wat die waarheid is nie? Kan
u verduidelik? --- Nee, ek het dit seker toe nie
belangrik geag nie. .

HOF: Wat het u nie belangrik geag nie, die
‘bewerings wat teen u gemaak is? --- Ja, Generaal
Liehenberg het my geskakel, hy het vir my gesé of
ek iets weet van Goniwe-hulle se dood, toe het ek
vir hom gesé nee. Hy het gevra was julle betrokke
gewees, ek het vir hom gesé nee. En daar het dit

toe gebly."

Van Der Westhuizen 2887 : 8 - 2889 : 18
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“Ja. Nee, ek het van destyds Kolonel Britz verwys.
Hy was dieselfde ondersoekbeampte wie altwee
verklarings geneem het op dieselfde dag, was dit
nie? Was dit Jonker? Jammer.

MNR. MOSTERT: Nee, Jonker het die een
geneem en Britz die ander een.

MNR. BIZOS: O, baie jammer. Ek trek die vraag
terug.

MR HODGEN: M’Lord perhaps I can be of even
more help. The statements were not taken by the
investigators, they merely were called across to do

“the oath M’Lord. I think that perhaps helps all the

parties M’Lord. There is some confusion in that

regard.

MNR. BIZOS: Ja, die verklarings is nie aan die

ondersoek-beamptes gemaak nie, die verklarings is
deur uregsverteenwoordigers gemaak. Hulle het dit

net, die ondersoekbeamptes het net die eed geneem.

--- Dit is korrek U Edele."

Equally, he could, after making his first
statement, on the pretext that his memory
was refreshed by reading the statements of
Van Rensburg and Du Plessis, then have

presented a new fabricated version.

"Hy sé in sy eedsverklaring en in sy getuienis dat
hy kan nie die woorde onthou nie, maar u het
woorde soos byvoorbeeld ontslae te raak van
Goniwe en sy militante luitenante, of woorde tot die
effek. Is uinstaat om die getuienis van Kolonel du
Plessis in die opsig te erken of ontken? --- Nee, dit
lyk my sy geheue is beter as myne. Ek onthou nie
dat ek sulke woorde gebesig het teenoor hom nie"

Van Der Westhuizen 2555 : 23-29
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"Waarom het u nie gesé die eerste keer dit is
verkeerd, waarom het u probeer om ’n
dubbelsinnige antwoord te gee sodat u getuienis kon
miskien versoen word met die van Generaal Van

Rensburg? --- Nee, ek probeer ’n volledige
antwoord gee en die ander alternatiewe ook daar
stel.

Die getuienis is heeltemal duidelik en daar is, dit is
heklemtoon daar dat net een enkele bedoeling daar
was. Hoe kan hierdie getuienis versoen word met
die getuienis wat u voortdurend gegee het dat
volgens u geheue die gespek was om die drie
alternatiewe aan hom te gee? Het u enige
antwoord? --- Ja, al wat ek kan dink is dis sous
Generaal van Renshurg dit onthou. My
herinnering gaan terug na die OPGBS se houding
toe, en daaroor het ek my onthouding van die saak
aan u gegee"

Van Der Westhuizen 2696 : 17-30

"0. U sien ek sal aan u stel dat u die getuienis
probeer bring, of u gee getuienis op ’n manier was
ons sal sé dui dat as u verwittig word van Genl.
Van Rensvurg se getuienis u probeer om getuienis
te gee om dit versoenbaar te maak met die getuienis
van Genl. Van Rensburg. --- U Edele nee ek
probeer my bes om te herhaal hier wat ek kan
onthou. Dit wat ek nie kan onthou nie maak ek ’n

aanvaarding op"

Van Der Westhuizen 2712 : 11-17

The genuineness of his testimony is further demonstrated
by his admission, readily made, that "permanent(e)
verwydering" in the form of “aanhouding" would only

present a temporary solution at best.
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"Ja U Edele, ek dink ’n man gaan in aanhouding in en as hy
daar uitkom dan kan hy sy aksies waarvoor hy in aanhouding

.gegaan het net weer voortsit so ek dink nie dit sou ’n oplossing

gewees het nie. Dit kon moontlik net ’n alternatief gewees het
tydens ’n bespreking en dit kon iemand se mening gewees het.
So dit was nie u mening op die 7de dat u probleme hier in die
Oos-Kaap kon opgelos gewees het as mnr Goniwe en sy militante
luitenante permanent aangehou gewees het nie. --- Nee ek dink
dit sou net tydelik die probleem aangespreek het."

Van Der Westhuizen 2578 : 27 - 2679 : 7

"Maar kan u nie vir ons sé wat u gedink het destyds ten opsigte
van die aanhouding van Goniwe nie? --- Dit is soos ek reeds vir
Adv Bizos geantwoord het, ek dink dit sou ’n tydelike oplossing

gebring het"

Van Der Westhuizen 2583 : 7-10

It is significant that once he heard the signal was to be
published, he did not attempt to make contact with Du
Plessis in order to "tailor" their respective versions.
This undoubtedly would have been the actions of a man
who was responsible for a signal with a murderous
connotation. Yet he does not do that. Instead he goes
to Sun City and does nothing further about the whole
matter, as one would expect an innocent person to do.
His actions are consistent only with that of a person who
is oblivious of the traitorous dishonesty of which he is

about to fall victim.
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"Ja, ek dink dis na aanleiding hiervan wat Generaal Liebenberg

my ook geskakel het.

By Sun City? --- Nee, ek het gesé hy het my geskakel by die

huis.

Na dié berig? --- Ek aanvaar dit is na hierdie berig verskyn het

want hy het vir my gesé van die berig.

Wanneer het hy dit gedoen, kan u onthou? --- Dit was dienaweek

voor ek weggegaan het. Dit kon die Saterdag, ek weet dit was die

aand gewees, dit kon die Saterdagaand gewees het, ek is nie

seker nie.

En het hy vir u uitgelees wat hier voorkom? --- Nee, sover ek

onthou hy het net gepraat van ’n berig wat hy gekry het oor, dat

Goniwe doodgemaak is, en toe het hy my gevra of ons daarby

betrokke was, toe sé ek vir hom nee.

Maar was u nie nuuskierig, heel seker die New Nation word ook

by Sun City verkoop, het u nie gegaan om vas te stel waarom die

generaal vir u gebel het om u te vra of u betrokke was as gevolg

van ’n berig in ’n nuusblad? —- Nee, hy was tevrede toe ek vir

hom gesé nee ons was nie betrokke nie,

Het hy vir u verduidelik waarom hy u gebel het? --- Wel hy weet

ek was die hevelvoerder in die OP gewees en hy weet ek was die

OPGBS voorsitter gewees,

Ja, en alhoewel u naam hierin nie genoem is nie, dit is heeltemal

duidelik dat dit na u verwys. --- Ja, ek het nou nie die hele berig

gelees nie, maar ek sal so aanvaar,

Lees dit asseblief en sé vir ons dat as - wel lees dit en sé vir ons

of u nou van mening is dat dit na u verwys?

-— Ja, ek sal glo dit verwys na my in die tweede paragraaf:
"We can reveal that the letter from Eastern
Province Joint Management Centre",

dit was die GBS waarvan ek die voorsitter was.

En dit is hoe die generaal dit verstaan het en dit is die rede

waarom hy u gebel het. --- Ja.

Nou wou u nie weet waarom die bewerings teen-u gemaak is

alhoewel u sé dat u nie betrokke was nie? Of u betrokke was of

nie sulke haie ernstige bewerings kan nie daar gelaat word en

Sun City toe gaan nie, --- Nee, hy het dit vir my gevra, ek het

vir hom gesé nee, ek is nie betrokke nie. Hy het ook virmy gesé

daar gaan blykbaar ’n sein, of diesein gaan verskyn wat gestuur

is waarna hier na verwys word.

Ja, maar waarom het u self nie onmiddellik ’n koerant gekoop

en ondersoek instel hoe kan so ’n ernstige bewering teen my

gemaak word? --- Ek het my nie daaraan verbind nie.

Muaar: hoe groter die leuen hoe groter dit nodig was vir u

ondersoek te stel om die leuen of valse bewering te weerspreek.

Hoe kan u nou sommer Sun City toe gaan sonder om die koerant

te koop om te sien presies wat die bewerings is en sonder om

enige ondersoek in te stel of die bewering eerstens na u verwys,

of dit nou korrek is, wie die persoon wat daar was, wie die

persoon gestuur het, die sein gestuur het, en ander detail kry om
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onmiddellik die hewering te weerspreek? --- Nee, Generaal
Liebenberg was tevrede met my antwoord. Ek het nie verder
daaraan aandag gegee nie.

Dit is nie ’n kwessie of die generaal tevrede was of nie. Was u
alreeds ’n generaal? --- Ja.

Daar is ’n baie ernstige bewering gemaak teen u, ’n generaal,
alhoewel u naam nie genoem is nie. Heel seker u wou weet
presies wat die bewering is en as u nie onthou het nie watse
stappe moet u neem om vas te stel of dit nou net ’n lasterig (?)
berig is of daar is miskien na iemand anders verwys, hoe kon u
nie die koerant gekoop het nie en geen stappe neem om vas te
stel wat die waarheid is nie? Kan u verduidelik? --- Nee, ek het
dit seker toe nie belangrik geag nie.

HOF: Wat het u nie belangrik geag nie, die bewerings wat teen
u gemauk is? --- Ja, Generaal Liebenberg het my geskakel, hy
het vir my gesé of ek iets weet van Goniwe-hulle se dood, toe het
ek vir hom gesé nee. Hy het gevra waus julle betrokke gewees, ek
het vir hom gesé nee. En daar het dit toe gebly.

MNR BIZOS: Wel ek sou verwag dat u as hoof van inligting sou
onmiddellik ges¢ het, of ’n opdrag gegee het, dat die relevant
léers nagegaan, onmiddellik moes nagegaan word in Port
-Elizabeth en hy SSVR. --- Nee, dit het ek nie gedoen nie, dit het

agterna eers gebeur."

HVR 2887 : 8 - 2889 : 23
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CHAPTER IV

THE EVIDENCE OF VAN RENSBURG:

Van Rensburg undoubtedly made a poor showing in the witness box.
Having observed him in the witness box and again after reading his
evidence, one is left with the impression of a person with an
overweening vanity who endeavoured to remedy a justifiably

inadequate memory by resorting to reconstruction.

This does not entail a rejection of the totality of his evidence. In
much of his evidence he is the sole source of information on topics.
In many instances, his evidence is supported by the probabilities or

corroborated from other quarters.

The task in hand, therefore, is a careful selection of passages in his
evidence for acceptance and rejection. In this respect, the objective
facts and their probabilities again serve as a useful guide. His
evidence that he saw the signal for the first time on 17 June 1985 is

suspect. The probabilities are that this is a product of reconstruction
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and not of recollection. For the reasons indicated in paragraph 18
above, the probabilities indicate that the signal was placed before the

Geldenhuys committee.

That would also be consistent with the probability expressed in the
following question: Why should a signal which is dispatched as a
matter of urgency for purposes of placing it before the Geldenhuys
committee only come to Van Rensburg’s attention.five days after that

committee had completed its work? -

The answer to that question cannot favour Van Rensburg’s version.
q g

Van Rensburg's evidence is also open to criticism when he attempté
to explain what happened to his copy of the signal. The more he
tried to explain, the deeper he found himself in a quagmire of
contradiction and improbability. The most likely answer is also the

simplest: that signal probably disappeared into the maw of an

~ inadequate bureaucratic filing system.
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On the other hand, much of his evidence is not contradicted nor

susceptible of criticism.

Van Rensburg testified that his task at the SSVR was to facilitate
strategic advices, to co-ordinate the execution of security strategies,

and to draft security regulations.

“Ja? - My pligte daar het in die eerste plek gedek die
fasilitering van strategiese adviese aan die Staatsveiligheidsraad
oor die hele spektrum van veiligheid, ekonomie, maatskaplike en
self's staatkundige aangeleenthede U Edele. Indie tweede plek het
my taak behels die ko-ordinering van die uitvoering van
veiligheids strategieé en in daai verband het die gesamentlike
bestuursentra oor die hele land ontplooi - daar was elf van hulle
- het dan ook aan my gerapporteer en is deur my kantoor geko-
ordineer. Enin die derde plek was my verantwoordelikheid ook
die betrokkenheid by die opstelling van konsep noodregulasies vir
noodsituasies in die land, pertinent afgestem op oorlog en indirek
ook betrokke by konsep noodregulasies afgestem by die
binnelandse veiligheidsituasie waar ons adviserend was tot die
polisie wat daai (onduidelik) gehad het. In die derde plek in
hierdie verband, ook die terrein bestryk van, konsep
noodregulasies ingeval van ’n krygswegafkondiging in die land."

Van Rensburg 19 : 1-19.
See also Exhibit "G1".

In co-ordinating the security aspects, the SSVR had to respect the

autonomy of the various line function departments,



- 139 -

"Het u saamgestem dat dit die korrekte praktyk was en dit moet
so bly? -- U Edele, dit was nie op. die weg gewees van die
Sekretarinat van die Staatsveiligheidsraad om in enige
departement se besondere lynfunksie in te meng nie so vir my
om ’n departement se lynfunksie-prosedure vanuit die
Sekretariaat te moes gaan staan en beoordeel en kritiseer, sou
heteken het ’n direkte teenkanting teen die opdrag en die doel
van die Sekretariaat van die Staatsveiligheidsraad, naamlik om
die koirdinering van die veiligheid te hanteer met honderd

persent respek vir die outonomie van lynfunksie instansies. "

Van Rensburg 155 : 22 - 156 : 2
and had no executive powers of its own.

"Ons het daar hoegenuamd-geen uitvoerende gesag gehad nie."

Van Rensburg 192 : 15-16

7. Stemmet corroborates Van Rensburg by confirming that the SSVR

did not have executive powers. He put it as follows:

"U Edele die departemente op streekvlak het uiters selde met die
SSVR geskakel. Die GBS wel het met die SSVR geskakel. Die
gedagte is dat die stelsel is ’n ko-ordinerende stelsel soos ek gesé
het van kabinetsvlak af tot onder wat ko-ordinerend, nie
uitvoerend. Jou uitvoering het gelé in jou departementele lyne
met die opdragte afkomstig van die hoogste gesag. Met ander
woorde as die Staatsveiligheidsraad ’n besluit geneem het, dan
sal dit, die betrokke ministers of die betrokke Direkteur
Generaal as hy teenwoordig is, sal hy dit aan die hoof van sy
departement die opdrag deurgee, wat dit dan in sy lyn sal afgee
tot onder by die uitvoeringsvlak. Probleme hier ondervind op
die uitvoeringsvlak sal deur daardie persone weer op dieselfde

lyn opgevoer - word."
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Stemmet 251 : 28 - 252 : 11

"Met ander woorde soos ’n gewone Staatsdepartement werk.
Maar waar die GBS bymekaar is, en die mense opper hulle
probleme daar, kon hulle dikwels op streekvlak die probleme
oplos sonder om weer na hootkantoorvlak te gaan. As hulle dit
nie kon doen nie, was daar twee kanale Pretoria toe. Die een is
op sy lynfunksie departement op, die ander een is om na die
Sekretariaat toe, wat dit dan weer op ons beurt sal opneem met
die verteenwoordigers van die verskillende departemente en
dikwels kon ons die probleem oplos selfs voordat hy heeltemal ho
uitgaan. So daar was verskillende vlakke, skakelvlakke en ook
ko-ordineringsvlakke.

Kan ek net vir u so vra; veronderstel daar was ’n probleem op
streekvlak by ’n GBS geidentifiseer, hulle nader nou die SSVR
in ’n fasiliteringsrol om die probleem te help oplos, opgelos te
kry en die SSVR identifiseer nou ’n moontlike opsie; ’n
moontlike oplossing, maar wat nou blyk vir uvitvoering net in een
departement te wees, sou daardie moontlike oplossing dan reguit
in die lynfunksie na daardie departement toe afgaan of sou dit
terug na die GBS op streeksvlak om dan na die
streckverteenwoordiger van die departement (tussenbei). -— Nee,
dit sou na daardie departement toe. Daardie departement se
departementele verteenwoordiger wat deel sou wees van hierdie
groep of komitee wat daarmee gewerk het, sal dit terugvat na
hulle departement toe en sé "ons het konsensus bereik, ons gaan
hierdie saak so hanteer." Dit is natuurlik as sy departement
saamstem dat dit so gedoen word. Ons sal dalk
volledigheidshalwe die GBS laat weet, veral as hulle inligting’
gegee het, sou ons hulle laat weet dat dit is die besluit wat
geneem word, Departement X gaan hierdie saak verder

departementeel hanteer."

Stemmet 252 : 11 - 253 : 12

" U Edele dit gaan weer oor die Weermag en die Leér en daardie
soort van goed, ek dra nie kennis van hulle binnewerking nie
maar ek sal probeer help deur derhalwe wat ek vanoggend vroeg
gesé het, lynfunksie-optredes of optrede op die grond moes in die
lyn afkom het nie deur die stelsel nie"

Stemmet 300 : 4-11
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"Ek aanvaar dat u wel die sein vir mnr Stemmet gewys het,
maar sou mnr Stemmet nie daardie sein vir u teruggegee het
nadat hy klaar was vir opleidings of dit op die korrekte léers
geliasseer het nie. --- Ek wil graag aanvaar dat mnr Stemmet
synde ’n baie administratief georiénteerde man, indien hy dit
geneem het, dit wel sou liasseer het in die Sekretariaat"’

Van Rensburg 206 : 18-25

88. According to Van Rensburg, the SSVR was never part of any covert
operation or any plan to murder anybody. This was confirmed by

Stemmet.

"Nooit in der ewigheid sou dit deur my kantoor gegaan het nie
om twee besondere redes. Die Sekretariaat van - die
Staatsveiligheidsraad was verhewe bo enige koverte (?) moord
ondermaanse vuil "cloak and dagger” spele van hierdie aard, en
punt nommer 2 die uitvoering van enige sodanige taak sou gelé
het op die lynfunksie van Brigadier van der Westhuizen, met
ander woorde dit sou dan in sy lynkanaal na die weermag toe
moes gaan vir ’n normale koverte (?) operasie, en beslis nie na
die Sekretariaat van die Staatsveiligheidsraad nie. Ons het daar
hoegenaamd geen uitvoerende gesag gehad nie. Uitvoerende
optredes was deur die lynfunksie instansies getref en daarom sou
so ’n versoek vir koverte (?) operasies direk na die hoof van die
weermag of direk na die hoof van die leér toe in daardie geval
gegaan het langs weermagskanale as 'n weermagsversoek en nie

in die Sekretariaat verband nie"

Van Rensburg 192 : 5-21

"Op daardie betrokke stadium was ek alreeds bykans drie jaar
weg uit die suiwer militére stelsel. Ek was gesekondeer na die
Staatsveiligheidsraad toe en wat binne die militér, die eng
militére kanale en lyne plaasgevind het, kan ek nie hieroor
kommentaar lewer nie. Wanneer dit gaan oor praktyk, oor die
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breé nasionale veiligheidshestel, daaroor kan ek kommentaar

lewer, maar wat binne-in die eng militére lyne plaasgevind het,

ek was drie jaar lank weg, ek het my totaal afgeskakel gehad, ek

was nie geag gewees op daardie stadium ’n militaris te wees nie, .
maar kom ons noem dit nou maar soos wat die pers dit graag wil

noem ’n "securocrat" (?) op daardie stadium by die

Sekretariaat."

Van Rensburg 194 -, 13-24

"Ek het reeds gesé wat my primere en eerste subjektiewe
vertolking van hierdie dokument was na aanleiding van my
gesprek met Brigadier van der Westhuizen, en ek het ook daarna
vir u gesé dat hierdie woorde het my gekwel omdat as hierdie
woorde presies moet beteken wat die betrokke advokaat nou -
daar voordra dan het dit sekere implikasies vir ons by die
Sekretariaat gehad, dan sou dit ons absoluut onregverdiglik en
valslik betrek het by verwerkings of ’n deurgee stasie van
daardie soort versoeke, en ons het by die Sekretariaat nooit,
maar nooit, maar nooit met enige vertoé of versoeke om die
doodmaak van mense gewerk nie, baie beslis nie, en dit is
waarom ek gewraak gevoel het hieroor, ek was gewraak oor die
dubbelsinnigheid hiervan want dit wat ek met die brigadier
bespreek het kon net sowel in daardie duidelike klinkklaar taal
hier gestaan het "aanhouding” en dan kom hulle met woorde wat

verkeerd vertolkbaar was."

Van Rensburg 195 : 14 - 196 : 4

"Ek verwys jou ook na paragraaf 1 (a) (iv), "Aanstellings sal op
meriete geskied". Dit bots heeltemal met wat die advokaat nou
aanmy stel.

Jammer Mnr Stemmet, ek verstaan nie. Kan u dit herhaal?

--- U haal selektief aan uit hierdie dokument en dan wil u vir my
probeer vasvra, maar nou sé ek vir u dat paragraaf 1 (a) (iv) sé
"Aanstellings sal op meriete geskied". Die stelsel het aanbeveel
dat Mnr Goniwe aangestel word vir hierdie besondere skool,
maar die prerogatief om hom aan te stel of nie aan te stel nie
berus nog altyd by die Departement van Onderwys en Opleiding.
As daar beter kandidate is dan het hulle hom dalk nie aangestel
nie, of op ’n ander plek aangestel, maar weereens vra vir die
Departement. : ‘
Mnr Stemmet waarom is dit dan nodig om die hele
aangeleentheid vooraf te gaan deur te handel met die hantering
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van die media en hoe die aankondiging oor die aanstelling
gemaak sou word? --- Dit is heel op die einde.

Sou hy aangestel word dan sou die hantering van die media soos
volg gewees het. Diestelsel kan nie vir Onderwys en Opleiding
verplig om die man in ’n besondere pos aan te stel nie.

-

Stemment 320 : 3-22

"Nou wil ek net terugkom na die standpunt van die SSVR as ek
die so mag noem, die Sekretariaat. Sou die Sekretariaat hom
ooit verbind het of ooit betrokke geraak het by enige koverte
operasie van watter aard ookal? --- Die Sekretariaat moes nooit
betrokke geraak het by enige operasie van enige aard nie
behalwe sover as wat gekodrdineerde beplanning aanbetref.
Jammer, ek het nie die laaste deel gehoor nie Mnr Stemmet. ---
Ek sé sover as wat gekodirdineerde beplanning aanbetref omdat
dit nie ’n uitvoeringsorganisasie was maar ’n
beplanningsorganisasie.

Sou die Sekretariaat ooit van sy kant af koverte optrede voorstel
aan departemente of aan departementshoofde of aan ministers of
aan GBSe? --- Die Sekretariaat behoort dit nie te doen nie.
Sou u hyvoorheeld ontken dat die Sekretariaat ooit voor sou stel
dat weermaglede ’n gemeenskap binne moet gaan en
revolusionére leiers uit moet wis? --- Ek sal dit ontken."

Stemmet 309 : 5-22

"Nou as die sein sou gelees het hierdie mense moet doodgemaak
word sou u dan ook gesé het dit is maar net verkeerde gebruik
van die woorde? --- Nee, werklikwaar nie. In die stelsel is daar
nooit sprake gewees van doodmaak nie. Mense kon die verkeerde
afleiding gemaak het, die leek in die straat kon dit gemaak het,
maar die stelsel self het met doodmaak nooit iets te doen gehad .
nie. As ek praat van die stelsel bedoel ek die nasionale
veiligheidsbestuurstelsel.
MNR NAVSA: Het u destyds kennis gedra van die
telefoongesprek wat hierdie sein voorafgegaan het _tussen
- Brigadier van der Westhuizen en Generaal van Rensburg? ---
Ek het nie kennis gedra nie, maar ek het aanvaar dat dit is ’n
kwessie van praktyk, toe ons van die GVS af by die kantoor
gekom het die GBS voorsitter sou gebel het.
Maar u het geweet wat die gesprek was nie? --- Nee, ek het dit
nie geweet nie.



- 144 -

Nou wil ek aan u ’n stelling maak en ek wil dit binne konteks
plaas en bhillik aan u stel, nie buite verband ruknie. As ’n mens
~ praat oor Generaal van Rensburg wat in sy getuienis weereens
verskeie kere het hy gesé dat die oningeligde, vir iemand wat nie
sou weet van die telefoongesprek wat hierdie sein voorafgegaan
het en wat gedurende die gesprek plaasgevind het sou hierdie
ob jektief gesproke, met die nodige druk, objektief gesproke kon
vertolk as ’n doodsvonnis, as ’n doodsopdrag. Stem u daarmee
saam? --- Nee, ek stem nie daarmee saam nie. Die OPGBS was
in geen posisie om na hoér hierargieé opdragte uit te reik nie,
wat nog te sé doodsopdragte. Die omgekeerde is ook waar. Die
SSVR as ’n hoér liggaam in hierdie geval was ook nie in ’n
posisie om doodsopdragte of enige opdragte behalwe oor
stelselaangeleenthede aan die GBS te rig nie. Die
veiligheidshestuurstelsel het geen gesag gehad nie, gesag by jou
departemente."

Stemmet 341 : 28 - 342 : 30

"Die vraag is, as u nou daarna kyk, en u neem in ag die feit dat
daar verwys is in die sein na mense wat verdwyn het, en u sé dit
kan die betekenis van die woorde "uit die samelewing verwyder
word" affekteer, wat dink u nou moet ’n mens verstaan by die
woord "uit die samelewing verwyder word?" -— U Edele laat ek
dit vir u sé stel; as die opsteller enigiets hedoel het anders as wat
ek verstaan wat "permanet uit die samelewing verwyder word",
dan verstaan ek werklik nie hoekom hierdie sein na die SSYR

toe gestuur is waar daar gewerk is aan ’n stratesiese advies nie"

Stemmet 391 ; 6-16

"Kom ek wil aan u ’n persepsie stel wat in die hof oor die laaste
aantal dae wat die Hof sitting gehad het bemark is of daar .
gepoog is om dit te bemark. Die poging in die persepsie gaan
daaroor dat die SSVR is ’n organisasie aan wie se adres ander
dele van daardie struktuur versoeke kan rig om persone te dood
en dan sal die SSVR daartoe toesien. Wat sé u van so ’n
persepsie? --- Dit sal totaal verkeerd wees U Edele. Daar isin
my tyd en dis 10 jaar - meer as 10 jaar gewees by die SSYR
nooit sulke versoeke ontvang nie en in elk geval al sou sulke
versoeke gerig gewees het aan die SSVR kon hulle dit nie
uitvoering gee aan enige versoeke ten opsigte van deodmaak of
enigiets anders nie, omdat die stelsel in die SSVR veral nie
uitvoerend was nie en nie uitvoerend mag opgetree het nie."
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Stemmet 410 : 8-21

Stemmet went even further, and indicated that if a suggestion -to kill
anybody was received at the SSVR, it would have caused
consternation and would have been reported to higher authority. He
added that if the SSVR had been involved with requests to murder

people he would not ("sou ek waaragtig nie") have remained there.

"Goed ons het gekom op die posisie waar ek vir u gesé het daar
is hierdie poging tot hemarking en u het dit heftig ontken dat so
’n versoek aan die adres van die SSVR gerig kon word of sou
word. Of dat die SSVR of enige van sy amptenare dan so ’n
-dood sou bewerkstellig. --- Dis korrek U Edele.

Nou kom ons kyk nou na die sein - het u ’n afskrif van die sein
daar voor u? --- Ek het hom U Edele.

Kom ons sé dat in plaas van daardie omslagtige Weermagtaal
wat hier gebruik is in paragraaf 3 en op aanname dat dit ’n
dood is wat versoek is, as in paragraaf 3 dit gestel sou gewees
het deur die opsteller van hierdie sein, "Dit word voorgestel dat
die bogenoemde persone vermoor word", wat sou die reaksie
gewees het by SSVR? --- U Edele ek glo dat Generaal Van
Rensburg hierdie dokument onmiddellik na die Hoof' van die
Leér ten minste sou verwys het as dit nie was na die Hoof van
die Weermag toe nie.

Vir uitvoering of met konsternasie? --- Met konsternasie U
Edele.

En as dit by u gekom het wat sou u reaksie gewees het? --- Ek
sou onmiddellik aan my hoof, -Generaal Van Deventer
gerapporteer het wat ook *n militér was sodat hy dit kon opneem
met die militére.

Met of sonder konsternasie? --- Met konsternasie U Edele.

Ja en (tussenkoms) --- En ek kan u verseker dat Generaal Van
Deventer sou hoogs ontsteld gewees het,

Nou as toe - kom ons kom nou na die werklikheid. Toe hierdie
sein in hierdie vorm daardie dag by u uitgekom het en dit 6f
gedeeltelik vir u gewys is, 6f in geheel maak nie saak nie, maar
toe die bewoording in paragraaf 3 onder u aandag gebring is
deur Generaal Van Rensburg, as u dit op énige wyse sou kon
vertolk as ’n versoek tot moord wat sou u gedoen het? --- Ek sou
dit aan my hoof gerapporteer het U Edele.
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Met of sonder konsternasie? --- Met konsternasie. Met
konsternasie.

HOF: Wie was u hoof? --- Generaal Van Deventer was daardie
Jare die Sekretaris van die Staatveiligheidsraad.

MNR MOSTERT: Het dit enigsins by u posgevat dat hierdie ’n
moontlike versoek is om te vermoor? --- Glad nie U Edele, soos
ek gesé het my reaksie was dit is maar net weer ’n tipiese
Weermag-oordrewe-dramatiese taalgebruik.

En u het daardie siening toe gehad en het u daardie siening nou
nog? --- Ek het dit vandag nog U Edele.

En het u duaardie siening gehad toe u gehoor het van Mnr
Goniwe se dood? --- Ek het daardie siening gehad toe ek gehoor
het van Mnr Goniwe se dood.

En is dit die rede waarom u nie die sein en sy dood met mekaar
in verband kon bring nie? --- Ek het dit glad nie in verband
gebring met mekaar nie.

U sé vir ons dat in al die tyd wat u daar was het u nooit gehoor
daarvan dat die SSVR gebruik is as ’n adres om moordversoeke
te ontvang nie. Dit het u alreeds vir ons gesé. Het u dit
gehoor van iemand anders ooit? --- Nee U Edele ek het by die
SSVR aangekom nie baie lank nadat hy gestig is nie. Trouens
hy was nog in sy wordingstadium toe ek gekom het daar in 1980
en toe-ek daar weg is in 1990 was ek die langsdienende lig gewees
van die SSVR en in daardie tyd was so iets ndéit ter sprake
gewees nie. B
Goed. --- En sekerlik as dit ter sprake sou gekom het sou ek

waaragtig nie daar aangebly het nie."

Stemmet 412 : 22 - 414 : 23

Geldenhuys was equally adamant that if the signal was a
proposal to kill Goniwe and the others, it would not have

been sent to the SSVR.

"Ek sou nie in my verste gedagte kon dink dat
iemand ’n sein sou skryf, sy hand op skrif sou sit

_en sé maak asseblief’ vir my die volgende persone
dood nie. Nie in my verste gedagte sou ek so iets
kon dink nie. En as dit nie reeds onmoontlik is nie

" om dan nog so ’n sein aan die SSVR te rig sou vir
my totaal, in my verste gedate sou ek nie aan so
iets kon dink nie"
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Geldenhuys 523 : 23-29

89. Van Rensburg further testified that the SSVR was not to be used as

a postal service for the various departments.

4

" ... en dit was vir my absoluut sinneloos vir die GBS om te kom
en my te versoek by die Sekretarinat om na hierdie seinberig na
ministers toe te stuur wat alreeds die hele aangeleentheid deeglik
oonveeg het voordat hulle alreeds ’n hesluit aangekondig het, en
ek het dit weer ervaar as nie praktyk van die Sekretariaat om
poskantoordiens vir departemente te speel nie. Indien daar ’n
instansie was wat hierdie betrokke sein dan wel onder die aandag
wou gebring het 'van die betrokke ministers dan was dit die
Departement van Onderwys en Opleiding self, om dit onder hulle
minister se aandag te bring, en om daardie rede dan ook is die
opdrag gewees om Departement O en O van hierdie sein en

hierdie standpunt telefonies te verwittig"

Van Rensburg 176 : 25 - 177 : 7

Stemmet corroborates Van Rensburg in this regard by stating that it
was not the function of the SSVR to forward the signal of 23 May

1985 to the Ministers.

"U Edele dit is nie vir my duidelik wat met die sein gebeur nie.
Soos ek vroeér gesé het ken ek nie hierdie sein nie. Dit is virmy
net vreemd dat- die sein aan die SSYR gerig- word vir
deursending aan ’n minister. As dit was vir deursening aan die
GVS, vir deursending aan ’n taakgroep, dan kan ek dit verstaan
maar hierdie gedeelte van deurvoering aan die betrokke minister,
dit is sekerlik nie die SSVR se taak nie"
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Stemmet 255 : 23-31

It can therefore not be argued that Van Rensburg would have

forwarded the signal to some or other hit-squad who would then

have carried out the so-called proposal to kill Goniwe and the others.

Van Rensbure on his telephonic conversation with Van Der

Westhuizen:

There is no reason to doubt Van Rensburg’s evidence that he phoned

Van Der Westhuizen on 7 June 1985.

90.1

Van Rensburg indicated that the reappointment of
Goniwe could have security implications and.that, for
that reason he decided to telephone Van Der Westhuizen. -

"Uit hoofde van my gemelde amp, het ek voorsien dat die

herindiensneming van Mnr Goniwe streeksveiligheidsimplikasies -
kan inhou. Daarom het ek besluit om die voorsitter van die
Oostelike Provinsie GBS, Brigadier C P van der Westhuizen
(tans Luitenant-Generaal) telefonies te skakel, met die versoek
dat hy vanuit sy posisie ’n inset moes lewer oor die wenslikheid
en implikasies van ’n herindiensneming soos voormeld. Tydens
hierdie gesprek was ’n moontlike alternatief genoem, naamlik
dat Mnr Goniwe asook van sy ander militante luitenante, eerder
ingevolge Veiligheidswetgewing, en meer spesifiek Artikel 28 van
die Wet op Binnelandse Veiligheid (Wet 74 van 1982) vir ’n
onbepaalde tyd aangehou moes word ten einde die plofbare
situasie te ontlont. As verdere alternatief was ook die
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moontlikheid genoem dat Mnr Goniwe eerder verplaas kon word
na ’n ander sentrum in die RSA, ten einde moontlik dieself'de
gevolge te bereik, Brigadier van der Westhuizen het aangedui

dat sy inset spoedig sou volg."

Bundle 1, p. 113, par. 4

“Nou wie het vir wie geskakel die oggend? Het u vir Gen. Van
der Westhuizen geskakel? --- Ek het vir Gen. Van der
Westhuizen daai more geskakel"

Van Rensburg 30 : 26-28

In view of Goniwe’s role as political activist, the
aforesaid statement cannot be doubted. As to why he,
instead of somebody else on behalf éf the Geldenhuys
task group made the enquiry, Van Rensburg testified as

follows;

"U Edele dit was my praktyk om my komitee behoorlik voor te
lig en dan hulle taak vir hulle te formuleer en hulle dan aan die
gang tekry. Danwas daar ook diegeval met die staatsveiligheid
se - ag, met die Sekretariaat dat ons onder opdrag was om
voordat ons oor enige aangeleentheid rakende GBS besluite neem
of besin, seer sekerlik eers die GBS te ken. En in hierdie-
besondere geval het ek dit my taak geag om dan persoonlik Brig.
Van der Westhuizen te skakel en vir hom eerstens mee te deel

~wat my taak was, tweedens om vir hom te vra wat hulle
standpunt was rondom die Goniwe aangeleentheid en wetende
dat hulle al ook vantevere ’n standpunt-ingeneem het botsend
met enige aanstelling, die sogenaamde nooit ooit weer aanstelling
van Mnr. Goniwe en daarteenoor dan ook die standpunt wat hy
kortliks aan my mondelings gestel het, hulle versoek dat Mnr.
Goniwe en sy luitenante dringend in aanahouding geplaas moet
word buite die GBS gehied".
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Van Rensburg 31 : 4-21

As to why he telephoned Van Der Westhuizen and not
another member of the GBS, Van Rensburg gave the
following answers:

"Ek wil aun u stel dat die rede waarom u Brig. Van der
Westhuizen met hom dit bespreek het en nie met Kol. Snyman
of iemand anders omdat u ’n baie makliker verhouding gehad
het met die brigadier. Julle was op dieselfde private terrein. ---
Dit is beslis nie die rede nie U Edele. Ek het dit pertinent gestel
dat my skakelpunte binne in ’n GBS in was na die voorsitter toe
en nie na ondergeskiktes van ander departemente toenie. Dit sou
’n absolute oortreding van die stelsel gewees het vir my om-van
die Sekretarinat af die hoof-offisier verantwoordelik vir
Veiligheidstakaangeleenthede in dié O.P. te bel, hy sou nie eens
geweet het wie is ek en wie is dit wat praat nie. Daar was
absoluut uitgelesde kanale waarvolgens ons geskakel het en dit
sou taboe gewees bet vir my om met Kol. Snyman Snyman te

skakel".

Van Rensburg 161 : 10-23

-"Ek herhaal U Edele, dit was hoegenaamd taboe vir ons om met

ondergeskiktes van ander departemente te skakel op ’n direkte
lyn oor so ’n aangeleentheid. Daar was waarskynlik ander
maniere waarop ek dit sou kon doen, ek het polisie op my eie
staf gehad as ek dit langs daardie weg wil doen om die GBS te
systap, maar my praktyk was om met die GBS voorsitter direk

te praat en nie met ander instansies onder hom nie".

Van Rensburg 162 : 3-10

The telephone call to Van Der Westhuizen in order to
determine the view of the OP GBS appears to have been

the correct action.
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Van Rensburg briefed the Geldenhuys task group at

10:00 on 7 June 1985.

“"Nou het u vir Gen. Van der Westhuizen gebel voor die
subkomitee vergadering of tydens die subkomitee vergadering? -
-- Ek het hom beslis gebel voor die saamtrek van daai

vergadering wat om 10-uur die oggend begin het."

Van Rensburg 27 : 23-26

"En hy het my versoek om dan net die bal af te skop en die
enigste tyd wat ek daarvoor kon vindwas 10-uur die oggend van
die 7de waar ek dan nou ook hierdie taakgroep van hom
voorgelig het oor spesifiek die twee pole van hierdie probleem -
die Onderwysdepartement (onduidelik) se belang wat hulle het,
die heraanstelling teenoor die veiligheidsgemeenskap se belang
van geen aanstelling en aanhouding van Mnr. Goniwe en sy

luitenante."

Van Rensburg 28 : 7-14

"Was ditnodig dat dit skriftelik bevestig moes word? --- U Edele
ek het dit nie as nodig beskou nie maar ek kan nie vir hom sé hy
moet dit nie doen nie. Ek het in elk geval op die mondelinge
inset wat hy gelewer het het ek die Geldenhuyskomitee voorgelig
oor presies wat hulle uiterste standpunt was omtrent die

aanhouding van Mnr. Goniwe."

Van Rensburg‘31 : 26-31

"Die sterk mening uitgespreek deur Van der Westhuizen was nie
voor Geldenhuys geplaas nie? Die sterk mening van Brigadier
van der Westhuizen was nie voor die Geldenhuys taakgroep
geplaas nie? --- Dit is nie korrek nie. Die standpunt van die
OPGBS met betrekking tot aanhouding het ek persoonlik
mondelings in die voorligting aan daardie taakgroep aan hulle

1"
oorgedra.
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Van Rensburg 151 : 14-20

"Hoe laat het u vir Brigader van der Westhuizen geskakel die
oggend? --- Ek het reeds gesé¢ ek het Brigadier van der
Westhuizen geskakel tussen agtuur, na agt en voor tienuur

daardie oggend." .

Van Rensburg 184 : 15-18

"Generaal ek wil dit verder aan u stel die telefoongesprek tussen
u en Brigadier van der Westhuizen plaasgevind het om en by
tweeuur die middag, en nie soos wat u getuig het voor tienuur
die oggend nie. Wat sé¢ u daaromtrent? --- Dit sou uiters
onwaarskynlik gewees het dat dit kon gebeur het. Ek kan dit
definitief nie herinner nie. My herinnering staan op tussen agt
en tienuur. Ek het die standpunt nodig gehad voor voorligting
van daardie hesondere komitee.

HOF:  Wanneer het die komitee, die Geldenhuys Komitee,
begin met hulle werk, hoe laat? --- Om 10h00 daardie besondere
oggend van die 7de.

En sé u dat u gesprek met Van der Westhuizen voor dit
plaasgevind het? — Het daardie dag voor 10h00 plaasgevind.
I's u seker daarvan? Is u seker daarvan dat die telefoongesprek
plaasgevind het voor die komitee begin het met hulle werk? ---
Ja, andersins sou ek nie die Geldenhuys taakgroep behoorlik kon
voorlig oor die twee pole van die probleem nie."

Van Rensburg 188 : 27 - 189 :16.

Although Geldenhuys cannot specifically remember being.
told what the attitude of the OP GBS was at the time, he

confirms that Van Rensburg addressed his task group.

"Is u ooit deur enigiemand mondelings in kennis gestel wat die
houding van die OPGBS was? --- Nie wat ek van kan onthou nie
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Geldenhuys 509 : 12-14

"Kan u onthou of die dag toe u begin het, in ander woorde 7
Junie, of u Generaal van Rensburg gesien het die dag? --- Ek is
feitlik seker ja. Kan u onthou of hy enigiets vir u gesé het? ---
Ja, as ek reg onthou het hy, hy het aan my genoem wat my taak
was, ek dink hy het dit die vorige dag reeds genoem, en hy het
ook ’n kort voorligting gegee aan my en die komitee om die
probleem min of meer breedweg te skets.

Kiin u onthou wat het hy gesé in verhand met die voorligting,
watse voorligting, wat sy woorde was, min of meer wat hy gesé
het? --- Breedweg was die voorligting dat daar soos in my
verklaring, dat daar ’n ietwat van ’n meningsverskil was oor,
tussen die veiligheidsgemeenskap en die Onderwys en Opleiding
oor Mnr Goniwe se toekoms, die terme van aanstelling of nie
aanstelling nie. ‘

Kan u enigiets verder onthou wat hy gesé het? --- Nee.

Kan u onthou wanneer hy dit vir u gesé het? --- Nee. Hy sou
dit waarskynlik vir my gesé het die dag van 6 Junie toe hy my
opgedra het om die taak te doen, en hy sou dit waarskynlik vir
die komitee ook genoem het. Wanneer? --- Die die 7de."”

Geldenhuys 509 : 23 - 510 : 13

Van Rensburg sketched the attitude of the Department of
Education and Training as opposed to that of the security

community.

"HOF: Wanneer het u oorgedra aan die komitee wat Van der
Westhuizen vir u gesé het? --- Tien-uur daardie selfde oggend -
van die 7de U Edele, het ek die Geldenhuys-komitee voorgelig
oor hulle bhesondere taak en ek het hulle taak vir hullé
geformuleer en vir hulle gesé wat van hulle verwag word.
Ja-nee dit is so, maar wanneer het u vir hulle gesé wat is die
GBS se houding? --- U Edele ek het na die beste van my wete nie
die GBS as sodanig genoem nie, maar gepraat van die
veiligheidsgemeenskap se standpunt.

Nou wanneer het u vir hulle gesé¢ wat is die Veilig-
heidsgemeenskap se standpunt? --- Ek het tydens my voorligting
daardie mdre aan die taak genoem sodat hulle kan aangaan met
hulle werk, dit pertint vir hulle gestel, hier. is die twee pole,
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Onderwys en Opleiding wou mnr Goniwe aangestel hé en die
veiligheidsgemeenskap is absoluut gekant teen ’n her-aanstelling
en verkies sy aanhouding ingevolge Veiligheidswetgewing buite
die OPGBS gebied."

Van Rensburg 76 : 6-23

The fact that Van Rensburg is adamant that he spoke to
Van Der Westhuizen before 10:00 on the particular day,
whereas the time indicated on the signal is 14:30, is of
no significance. It should be remembered that Van Der
Westhuizen has no recollection of the incident and that
he merely assumed that he would have instructed Du
Plessis to send the signal immediately after his

conversation with Van Rensburg.

"En Kolonel du Plessis het amper onmiddellik gedoen
gewoonweg wat u hom gevra het om te doen? --- Ja, ek
veronderstel as ek die telefoongesprek gehad het sou ek daarna
direk vir Kommandant du Plessis geroep het en vir hom gesé het
ek het nou net ’n telefoongesprek gehad, herhaal dit op ’n sein
asseblief."

Van Der Westhuizen 2604 : 19-26

It is useful to keep in mind that both Van Der
Westhuizen and Du Plessis attended a special GOS

meeting that morning. Van Der Westhuizen could have
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given Du Plessis his instructions immediately after his
conversation with Van Rensburg, but Du Plessis may
only have been able to comply with those instructions
after the GOS meeting. Also relevant is the fact that Du
Plessis had to indicate the implications of the proposal,
which must have taken him some time. Van Rensburg
states that he was already busy with his own task group

that afternoon.

"Ek sou dit graag wou ontken omdat op daardie stadium op die
7de was ek die voorsitter gewees van ’n ander taakgroep by die
Sekretariaat wat om en by elfuur daardie oggend begin het, net
nit die Geldenhuys taakgroep begin het, en waaroor daar alreeds
getuienis voor die Hof is dat dit eintlik ’n baie dringende en ’n
bhaie groot taakgroep was waarby baie persone by betrokke was.
So dit is absoluut hoogs onwaarskynlik dat ek uit ’n taakgroep
van omtrent 20 na 25 lede toe myself sou onttrek het om nou vir
Brigadier van der Westhuizen 14h00 daardie middag te gaan

skakel het nie."

Van Rensburg 189 : 9 - 190 : 19

Van Rensburg on what Van Der Westhuizen told him:

According to Van Rensburg, Van Der Westhuizen was strongly
opposed to the reappointment of Goniwe and suggested that he and
his camp-followers should be permanently detained outside the area

of the OP GBS. Van Rensburg put it as follows:
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"HOF: Sal u net weer vir my s& wat het Van der Westhuizen
vir u gesé toe u hom gebel het? Het hy toe sy standpunt gegee
oor die telefoon? --- U Edele hy het met my bevestig dat dit
eerstens, dit nog steeds die OPGBS se standpunt is dat Mnr
Goniwe nooit-ooit-weer in die onderwys aangestel moet word nie.
Punt no. 2 het hy vir my gesé hulle (tussenkoms). Net ’n
oomblik - ja net ’n oomblikkie, Ja? --- Punt no. 2, dat in
teenstelling tot heraanstelling die GBS veel eerder die
aanhouding - die spoedige aanhouding van Mnr Goniwe en sy
luitenante ingevolge Veiligheidswetgewing huite daardie gebied
sou wou sien."”

Van Der Westhuizen 45 : 5-16

"Probeer asseblief, neem u tyd, om vir ons sover soos u kan,
woord vir woord te sé wat tussen u en die brigadier gesé is. U
het hom gebel. Wat het u aan hom gesé? --- U Edele, ek sal sé
sover my geheue my bedien, eerstens dat ek is getaak deur die
GBS om ’n oplossing te fasiliteer rondom moontlike optredes
teen mnr Goniwe. Ek het ook vir hom gesé ek is bewus van die
OP GBS se standpunt oor nie-aanstel en ek het vir hom gevra
wat is die veiligheidsimplikasies van die aanstelling en watter
ander alternatief of standpunt hulle in die verband het.

Ja, en het hy ’n antwoord aan u gegee? --- Die antwoord wat hy
aan my verstrek het is, ja, hulle standpunt bly nog steeds nooit
ooit weer her-aanstelling nie, hulle sou eerder wou sien dat mnr
Goniwe en sy luitenante in permanente aanhouding geplaas moet
word buite die OP GBS gebied."

Van Rensburg 74 : 11-25

"Vir dieselfde redes. Nou die brigadier het aan u gesé dat hulle
moes aangehou word. Het u hom gevra wat sal dit help, hulle is
vantevore aangehou en die situasie het net vererger. Het u hom
gevra of gesé? —- Nee U Edele wat ek wel gesé het is dit, dat
indien mnr Goniwe aangehou word, wat dan van sy luitenante,
As hy aangehou word dan impliseer dit dat sy luitenante sal net
by hom oorneem en die situasie sou voortgegaan het."

Van Rensburg 78 : 22-29
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"U Edele ek wil ten sterkste ontken dat daar ooit tussen ons die
woorde van "permmanente verwydering uit die samelewing"
gebruik is. Ons het die woorde "aanhouding” gebruik en nie
"permanente verwydering uit die samelewing" nie."

Van Rensburg 107 : 24-28

"Hy het ’n voorstel gemaak wat gewoonweg buite sy jurisdiksie
was, --- U Edele as voorsitter van die GBS kon hy ’n standpunt
inneem en dit was die GBS se standpunt of sy standpunt dan wel
wat hy oorgedra het en wat ek as sodanig ingevoer het by die
taakgroep en ek is tevrede daarmee dat as ’n voorsitter daarvan
hy wel so ’n behoefte kon stel of dit uigeklaar was by sy
dagbestuur of die res van sy GBS lede, dit kan ek nie sé nie,
maar dat hy wel so ’n voorstel van aanhouding kon maak as ’n
inset tot die teen-pool van aanstelling, dink ek is baie beslis binne
sy jurisdiksie gewees om dit op daardie stadium te kom sé aan

my.

Van Rensburg 158 : 4-14

"Goed. Soos u daar staan kan ons aanvaar dat u, of wat die
brigadier die uitdrukking "permanente aanhouding" gebruik het.
--- Nee, ek wil dit nogtans vir u sé die brigadier het gepraat van
ons is die voorstanders van aanhouding buite die gebied vir ’n
lang termyn.

Permanent? Was die woord "permanent" gebruik, ja of nee, of
dit ’n glips was of nie? --- Nee die woord "permanent" was nie
in die telefoongesprek met Brig. Van der Westhuizen gebruik
nie, die woord nie, ek kan dit glad nie herinner nie. Die woord

"vir ’n lang termyn" ja wel."

Van Rensburg 159 : 20-30

The aforesaid two options were indeed considered by the

Geldenhuys task group as appears from their report.
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"MOONTLIKE OPSIES

26.

Om Goniwe te neutraliseer kan basies twee opsies
onderskei word nl, optrede in terme van
veiligheidswetgewing, of om hom terug te bring in
die stelsel deur hom weer in ’n onderwyspos aan te
stel.

OPTREDE IN TERME VAN VEILIGHEIDSWETGEWING

27.

29.

Daar kan teen Goniwe opgetree word deur hom
onder Artikel 28 van die Wet op Binnelandse
Veiligheid sonder verhoor aan te hou. Hierdie
soort aanhouding lok groot kritiek uit en stel die
probleem net uit en word onder die gegewe
omstandighede nie as prakties beskou nie.

Artikel 18 van die Wet op Binnelandse Veiligheid
maak voorsiening vir die beperking van
lidmaatskap van sekere organisasies en openbare
ligsame. Hierdie wet is nog baie selde toegepas.

Artikel 19 en 20 maak voorsiening vir die inperking
van persone en beperking tot bywoning van
byeenkomste. Tipies sou dit die inperking tot ’n
bepaalde landdrosgebied wees, gepaardgaande met
die vereiste dat die ingeperkte tussen 18h00 en
07h00 tuis moet wees. Die verwagting is dat ’n
inperkingsbevel in die meerderheid van gevalle tans
aanleiding tot ’n dringende aansoek by die
Hooggeregshof sal gee waarkragtens die Minister
van Wet en Orde binne ’n bepaalde tyd
aanvaarbare redes vir die inperkings moet verstrek
anders moet die bevel opgehef word.

IMPLIKASTES VAN VEILIGHEIDSOPTREDE

30.

Voorgenoemde veiligheidsoptrede kan op streeks-
en nasionale vlak die volgende voor- en nadele tot-
gevolg hé,

i Ferme optrede van die regering kan
bydra om veral die Blankes gerus te
stel.

b, " Die huidige onrussituasie kan weer

oorgaan tot ’n grootskaalse onlus-
situasie.
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c. Cradora sal nie geneutraliseer word
nie.
d. Linkse politieke inmenging en

verhoogde status vir Goniwe.

Op die internasionale terrein sal wetsoptrede teen
Goniwe in die huidige situasie allermins tot ons
suak se voordeel strek. Dit sal bykomende
skietgoed aan die RSA se vyande bied en tot groter
status vir Goniwe lei.

HERAANSTELLING AS ONDERWYSER

32.

33.

34,

Departement Onderwys en Opleiding was nie bereid
om met Goniwe te onderhandel solank die
skolehoikot voortduur, dws terwyl hy besig was om
die departement te probeer afdreig nie. Sedertdien
is die skolehoikot deur Cradora afgelas en het mnr
J. Strydom van Onderwys en Opleiding ’n nie-
amptelike gesprek met Goniwe op 24 Mei 1985
gehad. Volgens Goniwe 1@ sy eerste belangstelling
nog steeds in die onderwys.

Deur Goniwe in ’n onderwyspos terug te bring kan
sy energie in ’n rigting gekanaliseer word wat sy

“huidige negatiewe invloed kan heperk en uiteindelik

selfs kan neutraliseer.

Die eerste vraag is of Goniwe so ’n aanstelling sal
aanvaar. Dit is die oorwvoé mening dat hy moeilik
kan weier. Hy is naamlik diep in die skuld by die
ouers en kinders van Cradock wat terwille van sy
saak 15 maande nie skole bygewoon het nie. Ashy
weier sal hy ’n groot mate van sy kredietwaardig-
heid verloor en kan verwag word dat die plaaslike
gemeenskap baie omgekrap sal wees.

Die tweede vraag is of Goniwe ’n pos by Cradock -
of elders aangebied moet word. Die voor- en
nadele van ’n aanstelling elders kon kortliks as volg
opgesom word:

A Hy word uit die gemeenskap waar hy
’n leidende rol speel verwyder - dit sal
Cradora en andere egter nie tot
stilstand bring nie.

b. ’n Pos elders sal beteken dat hy die
geleentheid gebied sal word om te
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weier (waarskynlik onder druk van
die UDF) sonder om sy kredietwaar-
digheid in te boet. Hy kan naamlik
aanvoer dat dit presies die rede vir sy
oorspronklike weiering was.

c. Die agitasie dat hy ’n pos in Cradock
moet kry sal voortduur, want die
gemeenskap sal glo dat die onreg nie
reggemaak is nie. Dit sal steeds as ’n
strafmaatreél gesien word.

d. Sy vrou se werk by Samewerking en
Ontwikkeling in Cradock kom in
gedrang. As dit enigsins lyk of die
gesin skade ly, materieel of andersins, .
sal dit onaanvaarbaar wees en
skietgoed aan die vyand voorsien.

e, Van linkse politicke kant en ook
internasionaal sal daar steeds vertoé

en kritiek wees.

Voordele van heraanstelling in Cradock

Q. Hy word teruggebring in die stelsel en
kan beheer en gedissiplineer word
volgens die professionele kode van die
onderwysprofessie. Hy moet naamlik
binne die onderwyswet en regulasies
optree. In hierdie geval sou hy onder -
die Wet op Onderwys en Opleiding no
90 van 1979 val, wat dan vir die
Departement van Onderwys en
Opleiding die geleentheid sou gee om
sy bedrywighede te moniteer en indien
nodig, dissiplinére stappe teen hom
neem. Die betrokke wetshepalings lui
soos volg:

"22. ’n Onderwyser in diens by
’n staatskool of ’n
gemeenskapskool is skuldig
aan wangedrag en kan daar
dienooreenkomstig die
bepalings van Artikel 23
met hom gehandel word as
hy
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(h) ’n daad wat nadelig is vir
die administrasie dissipline
of doeltreffendheid van ’n
skool, departement, kantoor
of inrigting van die
Regering doen of laat doen
of toelaat, of oogluikend
toelaat dat dit gedoen word

)] in die openbaar, hehalwe op
’n vergadering belé deur ’n
vereniging van onderwysers
wat kragtens Artikel 30
erken is, neerhalende
kritiek uitoefen op die
administrasie .van die
Departement ...

(0) ’n misdryf pleeg (dws enige
kriminele oortreding
begaan".

Aritkel 23 maak voorsiening vir ’n
departementele verhoor wat tot die
ontslag van ’n onderwyseer kan lei.

Sy groot grief dat heranstelling hom
geweier word, verval en hy kan dit nie
meer gebruik om die skoolsituasie te
destabiliseer nie.

Die gemeenskap en die kinders het nie
meer rede om negatief met betrekking
tot skoolsituasie op te tree nie, want
reg het aan hom geskied. Die
Minister kan nie meer afgedreig word
oor hierdie aangeleentheid nie.

Hy het baie minder tyd om aan
politieke (UDF) bedrywighede te wy.
Hy kan nie meer heeltydse
Plattelandse Organiseerder van die
UDF wees nie - hy sal in ’n groot
mate met hul moet breek. Sy invloed
in omliggende gebiede sal in ’n groot
mate geneutraliseer word.

Hy kan gedwing word om spesiale
motiveringskursusse (departementeel)
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te deurloop wat hom kan beinvloed en
van sienswvse kan laat verander.

f. Dis binne sy gemeenskap waar hulle
hom wil hé; hulle sal sielkundig beter
tot toekomstige samewerking ingestel

wees.
g Behuising en skeiding van gesin lewer
nie probelem nie - hy voel sterk
hieroor.
h. Sy vrou behou haar  werk by

Samewerking en Ontwikkeling -
materieel verloor hy nie.

J Professioneel kan hy goed gebruik
word as hof by Sam Xhallie-skool.
Dis waar hy sou gewees het as hy nie
verplaas was nie. Dis ook waar die
gemeenskap hom wil hé.

k. Op internasionale vlak sal kennis
‘geneem word maar dit sal nie
noodwendig groot impak maak nie.
Dit kan egter die RSA se vriende van
skietgoed voorsien,

37. Nadele van aanstelling op Cradock

a Hykan kinders binne die skoolsituasie
beinvloed - dog dit sal moeilik gaan
om dit openlik soos nou te doen.

b. Die gemeenskap en hyself sal dit as ’n
oorwinning oor die Regering sien - so
ook linkse elemente en die opposisie-
pers. Dit sal egter net ’n tydelike
wins wees.

c. Hy bly in sy magsbasis en kan die
gemeenskap makliker beinvloed.

38. Gevolgtrekking,

Indien sy heraanstelling oorweeg word is dit
duidelik dat dit beter sou wees om hom in Cradock
aan te stel,

VOORWAARDES VIR HERAANSTELLING
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Die SAP Veiligheidstak het ernstige bedenkinge of
Goniwe op hierdie stadium tot ander insigte gebring
kan word. Hulle sal slegs ’n aanstelling as
onderwyser ondersteun as Goniwe skriftelike
voorwaardes buite die gewone ondenvysvoor-
waardes onderteken. Dit sal ondernemings soos
geen verdere deelname aan UDF en CRADORA-
aktiwiteite insluit. Die res van die komitee was
egter van mening dat dit weereens ’n skuiwergat
aan Goniwe kan bied om die aanstelling te weier
sonder om geloofwaardigheid in te boet.

OPTREDE TEEN GONIWE MEELOPERS

40.

Dit kan oorveeg word om meelopers van Goniwe,
soos sy neef Mbolelo Goniwe en Fort Calata na die
Direkteur vir Staatsveligheid te verwys vir
moontlike aanhouding of inperking. Dit moet egter
nie onmiddellik saamval met Goniwe se aanstelling
nie aangesien dit weereens ’n moontlike uitkomkans
vir Goniwe kan bied. ’n Geskikte tyd en
omstandigheid moet hiervoor afgewag word.

BEREDENERING VAN DIE OPSIES

41,

42,

Die heraanstelling van Goniwe in ’n onderwyspos
sluit nie uiteindelik veiligheidsoptrede teen hom uit
nie. Hierdie opsie kan steeds uitegeoefen word (as
dit blyk dat Goniwe nie in sy spoor trap nie).
Sodanige veiligheidsoptrede kan dan op ’n
weloorwoé manier gedoen word en moet van so ’n
aard wees dat die staat se saak in ’n hof suksesvol
gehandhaal kan word.

Dit is die mening dat veiligheidsoptrede nou teen
Goniwe nie die probleem oplos nie, en tewens die
situasie kan vererger. Die heraanstelling van
Goniwe as onderwyser plaas hom in ’n moeilike
posisie. Sou hy weier sal hy met die gramskap van -
die plaaslike gemeenskap te doen kry en dit kan tot
die aftakeling van sy invloed lei. Aanvaar hy die
aanstelling bied dit die geleentheid om hom te
neutriliseer. Indien daarin geslaag kan word om
Goniwe tot beter insigte te bring kan hy as kanaal
gebruik word om uiteindelik ook vir CRADORA te
neutraliseer.

AANBEVELINGS

43.

Dit word aanbeveel dat:
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a. Goniwe in ’n onderwyspos op
Cradock aangestel word;

b. geen voorwaardes buite gewone onder-
wysaanstellingsvoorwaardes yan hom
vereis word nie;

c. streng monitering van sy optredes as
ondenwyser toegepas word."

Bundle 2, p. 73, par. 26 to p. 77(a), par. 43

Geldenyhuys also confirmed that both options had to be

considered.

"HOF:  Kan ek net duidelikheid kry, die vraag voor u
taakgroep, ek wil net weer vir u vra, waaroor moes u besluit, of
Goniwe heraangestel moet word, of moes u besluit tussen twee
moontlikhede, die een moontlikheid is dat hy heraangestel word,
die ander moontlikheid is dat hy onder wetgewing aangehou
word? Wat eintlik was u taak? --- Ek dink ons taak was basies
heraanstelling of nie heraanstelling nie.

Net die? --- Maar die gebruik by die Sekretariaat was om
volledig te wees, en ek het, of dit uit die voorligting was, soos ek
sé ek het self nie die GVS vergadering bygewoon waar hierdie
saak, hierdie versoek gerig is nie, en op een of ander manier het
ons dit geinterpreteer dat aanstelling of nie aanstelling nie, maar
ook die opsie van aanhouding was beslis, ek het die persepsie
gehad dat ons ook daarna moes kyk, maar die basiese opdrag
was heraanstelling of nie heraanstelling nie."

Geldenhuys 533 : 8-24

Stemmet gave evidence to the same effect.
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"Maar het u geweet watter bedoeling, wat is eintlik bedoel deur
hierdie sein? Wat die persoon wat die sein gestuur het eintlik
daarby bedoel het? Het u dit geweet? --- U Edele daar was
gedurende die werkgroep se werk was daar verskeie
moontlikhede genoem. Daar was die kwessie, daar was
moontlikhede genoem en ek dink dit kom ook by party van die
opsies uit wat in hulle dokument is, dat die mense moet onder
die Veiligheidswetgewing aangehou word. Mnr. Goniwe. Ek
weet nie van die ander mense af nie. Dit was een moontlikheid
wat genoem is. Daar was ’n moontlikheid genoem dat iemand
het daar gesé dat as Mnr. Goniwe weer aangestel word moet hy
permanent aangestel word sodat Onderwys en Opleiding beheer
oor hom kan hé. Daar is n moontlikheid genoem dat hy ’n
permanent aanstelling moet kry weg van Cradock af. Daar is ’n
moontlikheid genoem dat dit in ’n klein dorpie moet wees iewers
in die Karoo waar die gemeenskap eintlik die tronkmure is. Dit
is moontlikhede wat daar genoem is maar nou wil ek dit vir u
dadelik sé dat ek het nie deel gevorm van hierdie komitee nie.
Dit is maar soos die mense verdaag het en ons het gesels daar

oor tee en so aan."

Stemmet 262 : 8-28

The Geldenhuys task group did not restrict itself to the

question of Goniwe’s reappointment as a teacher. It

follows that a suggestion by Van Der Westhuizen that

Goniwe and the others should be detained, dovetails as
a re‘lye\'/ant'response to the question posed to him by Van

Rensburg.
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Van Rensburg on the meaning of the signal;

Because of what was said during his telephone conversation with

Van Der Westhuizen on 7 June 1985, Van Rensburg is adamant that

the signal proposes nothing else but that Goniwe and the others

should as a matter of urgency be detained for a lengthy period

outside the area of the OP GBS. Apart from the portions of Van

Rensburg’s evidence already quoted in paragraph 88 above, the

following portions of his evidence are also relevant;

92.1

92.2

"Nou wat was die bedoeling, wat moes u dan met die sein doen?
Hoekom is die sein gestuur en wat moes u daarmee gedoen het?
U het alreeds sy standpunt gehoor, u het dit alreeds aan die
komitee gestel wat hulle standpunt is. Wat was dan die doel van
die sein? --- U Edele die doel van daai sein het ek ook gesien as
die motivering waarom hulle hierdie mense in aanhouding wou

laat plaas.”

Van Rensburg 32 : 8-14

"Die woord permanent in hierdie sin, U Edele, sou ek ook kon
verduidelik vir u, maar om die woord permanent hier staan. en
dit staan hier omdat die heer Goniwe was by geleentheid, in ’n-
poging om hom uit die Cradock gemeenskap te verwyder,
verplaas gewees na Graaff-Reinet. Daardie verplasing wat dan
’n gehiedsverwydering sou beteken het, was nie eers van tydelike
aard gewees nie omdat dit nie voltrek was nie. Punt nommer 2,
vanuit ’n GBS oogpunt gesien is dit so dat die betrokke heer,
mnr Goniwe, na die beste van my wete ook gedurende 1984 in
aanhouding was, as ek reg onthou in my geheue, dit dien my
korrek, dan was dit van ongeveer Maart 1984 tot Oktober van
daardie selfde jaar wat hy in aanhouding was ingevolge ’n
veiligheidswetgewer. Metander woorde selfs daardie termyn van
sy weg wees uit daardie gebied, het net ’n tydelike effek gehad.
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En van daar dan, teen daardie agtergrond gesien, beteken die
woord permanent hier vir my dat dit vir ’n veel langer periode
moet geskied as net vir die periode in die okkasies en geleenthede
wat in die verlede sy verwydering uit daardie gebied

bewerkstellig het."

Van Rensburg 59 : 20- 60 : 10

"U Edele, indien ek daardie sein ter insae gehad het onderwyl
die Geldenhuys-komitee nog in sitting was, sou ek baie pertinent
die sein aan hulle oorgedra het. Daar is ook aspekte hierin wat
ek vir hulle sou uitgelig het in hierdie sein wat eintlik meebring
dat die OPGBS se standpunt van aanhouding soos wat dit in
hierdie dokument was, hulle dit eindelik self uitgemotiveer het

vir ’n moontlike oplossing, "

Van Rensburg 77 : 4-11

"U Edele paragraaf 4 in sy totaliteit motiveer eintlik die hele
opsie van aanhouding uit enige oorwveging uit; want die norm
waarvolgens sou hepaal moes word watter optrede teen Mnr
Goniwe geneem moes word sou die norm wees van wat in die
beste helang van die ontlonting van die veiligheidsituasie was en
as u hierdie paragraaf lees dan sou aanhouding per se eintlik die
totale onlussituasie opgeblaas het en verder laat opvlam het. So
dit is waarom ek gesé het dis een van die redes van my
ongelukkigheid ook gewees met die besondere sein. Maar
(tussenkoms) : SR
HOF: Ja-nee ek verstaan dit nie mooi nie. Die sein sé dat soos
u sé u dit verstaan het het die sein beteken hierdie mense - die
aanheveling is dat hierdie mense moet aangehou word. --- Dis reg

U Edele."

Van Rensburg 93 : 17-31

"U Edele na my beskeie mening sou hierdie sein hulle absoluut
oorreed het om die aspek van aanhouding glad nie eers te
oorweeg as ’n opsie nie en op die stadium toe ek hierdie sein
ontvang het wasek bewus daarvan dat die Geldenhuys-taakgroep
ook reeds die hele aspek van die aanhouding van Mnr Matthew
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Goniwe totaal uitgegooi het uit hulle beredenering uit as
onaanvaarbaar ..."

Van Rensburg 103 : 19-26

"U was ongelukkig met die bewoording van hierdie sein. Het u
nie miskien - het die gedagte nie by u opgekom dat miskien
beteken hierdie sein iets anders as net eenvoudige aanhouding
nie? --- U Edele ek het reeds gesé dat vir my na aanleiding van
my gesprek met Brigadier Van der Westhuizen het hierdie sein
een en net een enkele bedoeling gehad en dit was dat die drie
lede wie se name hier genoem is as ’n dringende saak in
langtermyn aanhouding geplaas moes word buite die OPGBS-
gebied."

Van Rensburg 104 : 14-22

"U Edele wat in hierdie dokument staan kan ek net dit sé wat
teenstrydigheid aanbetref, die naam aanvanklik van Matthew
Goniwe was genoem wat bykomend is tot daardie gesprek - nie
teenstrydig nie maar hykomend was die name van Mbulelo
Goniwe en Mnr Fort Calata as die spesifisering van die
luitenante van Mnr Matthew Goniwe en paragraaf 3, nie
teenstrydig nie omdat ek paragraaf 3 vertolk het - sub jektief
vertolk het in die lig van ons bhespreking van aanhouding, maar
paragraaf 3 vir die persoon wat nie aan daardie gesprek
deelgeneem het nie sou beslis gewonder het wat dra hierdie sein
oor. So in daardie opsig is paragraaf 3 teenstrydig met die
duidelike aanbeveling van aanhouding."

Van Rensburg 106 : 26 - 107 : 8

"Ek het verwag om in hierdie sein ook ’n motivering te kry van
die eerste standpunt van die GBS naamlik van hulle standpunt
van "nooit-ooit-weer heraanstelling" vir Mnr Goniwe nie. So
daar was nie enigsins ’n motivering vir daardie standpunt hierin
gestel en dieimplikasies wat dit sou meebring nie, maar soos wat
ek alreeds gister gesé het het ek ook geglo dat die groter begrip
van aanhouding in werklikheid die hele kwessie van die "nooit-

ooit-weer aanstelling" oorkoepel het."
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Van Rensburg 107 : 11-19

"U Edele die gebruik van die woord "permanent" het ek baie
duidelik vir u gesé gister, volgens my interpretasie het dit
beteken ’n lang termyn en langer as die periodes wat in die
verlede alreeds gegeld het. Nou daarby dan is dit net duidelik die
effiek ook selfs al van hierdie swak taalgebruik wat dit op myself
gehad het in hierdie verband."

Van Rensburg 159 : 13-19

"My (onduidelik), my suhjektiewe standpunt oor die vertolking
van hierdie sein na aanleiding van my gesprek met Brigadier van
der Westhuizen was een en net een besondere vertolking,
naamlik dat die drie here wie se name daar verskyn word
aanbeveel om vir ’n lang termyn aangehou te word in terme van

veiligheidswetgewing buite die OPGBS gebied."

Van Rensburg 175 : 3-9
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CHAPTER V

VARIOUS MATTERS

Geldenhuys and Stemmet:

We do not propose to discuss the evidence of these witnesses beyond
those topics mentioned in previous paragraphs. The topics dealt with
contain the important material in their testimony. As at present

advised, the balance of their evidence take matters no further.

Vermaak and Others:

Again, the remainder of the witnesses take the matter no further.

The South African Police:

We indicated in our notes to these heads that we do not propose
dealing with the arguments relating to the complicity of the SAP in

the Goniwe murders. One aspect deserves brief mention: whatever
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involvement the SAP, or the Security Police for that matter, may
have had, there is no evidence that the SADF were in any way
involved. The evidence shows a complete lack of combined sinister

operations.

CONCLUSION

The objective and uncontroverted facts, the probabilities and
circumstances all serve to spin a web whose intricate but consistent

design serves as the infallible touchstone that reveals:

96.1 The incongruity of any suggestion that the signal was a

death warrant.

96.2 The inherent truthfulness of Van Der Westhuizen.

96.3 The evidence of Du Plessis is in character with the man:
perjury, theft, discontent and treachery, all compounded

in one tragic alcoholic being.
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97. In the final result, Du Plessis becomes so enmeshed in that web and
his own lies and contradictions that nothing of worth in his testimony

remains.

98. The evidence in this Inquest goes further than providing no proof of
criminal behaviour connecting Van Der Westhuizen with the Goniwe

murders: the evidence establishes his innocence.

A.W. MOSTERT SC.

BARNARD KNOETZE

Advocates’ Chambers
JOHANNESBURG

15 November 1993
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IN THE SUPREME COURT OF SOUTH AFRICA .-

(SOUTH EASTERN CAPE LOCAL DIVISION)
INQUEST NO: 626/87

Deceased: MATTHEW. GONIWE
FORT CALATA
SICELO MHLAULI

SPARROW MKONTO

SUPPLEMENTARY HEADS OF ARGUMENT

AD OPERATION KATZEN

1. Evidence in regard 10 the planning and execution of Operation Katzen, as deposed to
by Du Plessis and corroborated by the documentary evidence tendered, is admissible

in this inquiry

1.1  as establishing the fact that the Security Forces, énd,more particularly the

South African Defence Force, regarded the murder of identificd opponents as

legitimate means to achicve the objects of Counter Revolutionary strategy;
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1.2 inrebuttal of the denial by Van der Westhuisen:that neither he nor the EPIMC

ever planned or approved the murder of any person;
1.3  in support of Du Plessis’ assertion that:-

1.3.1 the Security Forces during 1985 and subsequently were prepared to

R YW

murder political opponents of the State;

1.3.2 the principles of Counter’ Revolutionary warfare included the
recognition and acceptance of the necessity to embark on extra-legal

activities, and that such principles were in fact applied.

2. Indealing with the admissibility of "similar fact" evidence our Courts have held that

such evidence is admissible where there is a sufficient nexus between the fact in issue

.,

and the fact sought to be proved.

S v Letsoko and Others 1964 (4) SA 768 (A) al 775 C - E
Gosschalk v Rossouw 1966 (2) SA 476 (C) at 482 G
S v Maduna and Others 1978 (1) SA 143 (D&CLD)

Omega and Others v African Textile 1982 (1) SA 951 (T) at 955 H
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3. It is our submission that in regard to the meaning to be attached to the Signal, the

essential facts in issue are:-

3.1

3.2

33

34

3.5

3.6

whether the SADF, SAP Security Police and / or individual members of the
said Forces accepted the necessity for extra-legal covert actions inter alia
involving the.commission of murder, to achieve the object of countering the

revolutionary onslaught;

the perception of Matthew Goniwe and his associates and the analysis of their

activities by the Security Forces;

the approach of the Security Forces and /or individual members thereof to the

. challenges presenied by the escalating unrest and revolutionary climate in. the

Easter Cape;

the broader context presented by the strategic planning of the Security Forces

in particular and the State in general during the mid 1980's;

the intention of Du Plessis (the drafter of the Signal), Van der Westhuisen and

Van Rensburg, and

the veracity of Van der Westhuisen’s denial of his or the- EPIMC's

involvement in the planning or approval of.the murder of any person,

PO
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In order for the evidence relating to Operation Katzen to be admissible a nexus in

proximity of time, of method and of circumstance between the fact or facts in issue

and the facts sought to be proved must be established.
S v Green 1962 (3) SA 886 (A) at 894 E - F

It is not necessary to establish a link between the Signal per se and Opération Katzen.

Proximity of Time

6.

Operation Katzen came into existence approximately one year after the despatch of

the Signal. The fact that the evidence sought to be proved deals with facts subsequent -

to those in issue is no bar to its admissibility.

'S v Green (supra) at 894 G

Nor in our submission is the mere fact that the particular facts are separaled-in time
by one year a bar to their admissibility. The proximity in time will be one of the

factors which will be weighed in determining whether there is indeed a nexus.

Gosschalk v Rossouw (supra) at 484 F
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8. Du Plessis testified that Plan Strelitzia, a brain child of Van der Westhuisen, involved

".. ’n plan om die strukture in die Oos Kaap te herstruktureer sodat daar
vinniger besluitneming kon wees. Ek het reeds gister ook genoem dat al die
streeksdirekteure moes altyd hulle beslissings na hulle hoofkwarticr toe deurvoer
‘want hulle kon nie plaaslik beslissings he nie. Strelitzia was 'n plan éewees om
déardie .strukture saam te.vat met 'n, kom ons noem dit ’n goewerneur vir die

Oos Kaap."
'].)u Plessis p 2055 lines 24 - 31
Van der Westhuisen confirms this.
"Ek kan vir u skets, Die ‘idee‘was amper dat-die Oos Kaap provinsiale status
moet kry, c_laar is selfs gepragt, nou klink dit miskien ’n hietjic snéaks, van'n -

goewerneur stelsel vir die Oos Kaap. *n Fiesiese ontwikkelingstreek was 'n ander

term wat gebruik was."

Van derr Westhuisen p. 2964 lines 4 - 9

See also p. 3017 Line 9 and p. 3020 lines 9 - 23
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10.

11.

12,

e\does\ggsupp p.6

Whilst the central idea in the Strelitzia Plan was to achieve a co-ordination of state
departments and "de-centralisation” of power, the driving rationale of the plan was

the combatting of the revolutionary onslaught.
Van der Westhuisen p. 2962 line 30 - p. 2693 line 3

Plan Strelitzia was prepared during the same period that the Signal was drafted and

despatched, and it was presented in Pretoria on 12 June 1985.

We do not know the full content of the Strelitzia Plan, but it is significant that the

‘central idea also finds subsequent expression in the Operation Katzen documents.

Annexure A to F4 par 11 (b)() and (i) (3)

Annexure B to F4 par 14 (b)(i) and (ii)(3)

The above references must, we submit, be read in the context of the statement that:+

"Die idees in hierdie skrif is nie losstaande nie en moet dus as deel van die totale

teen-rewolusionere poging heskou word,"

Angexure B to F4 par 3
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We submit that there is on the evidence of Van der Westhuisen and Du Plessis, a
conceptual continuity between the key elements of Plan Strelitzia and those of
Operation Katzen, The formulation of those ideas - as a basis for strategic planning -
are closely linked in time to the events and circumstances surrounding the drafting

and despatch of the Signal.

Method and Circumstance

14.

150

16.

-1t is apparent from the Katzen documents that the initial proposals were prepared by

officers of EP Command and despatched to higher authority for approval. The Signal

too was despatched to higher -authority for approval of a proposal emanating from

officers of the EP C0mmaﬁd.

Reference to higher authority for approval of operations involving extra-legal activity
is a recognised practice in counter revolutionary warfare. This was conceded by Van

der Westhuisen and Van Rensburg.
Main Heads par 31.2
The documents read as whole are drafted in conspiratorial terms, employ "veiled

language" and evidence the need for stealth and subterfuge to avoid any actions being

traced back to the South African Security Forces.

PE‘!}']
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18.

19.

20.

c:\Moex\ggsupp p.8
In particular, the language used in the Katzen documents bears a striking similarity

to that used in the Signal.

Operation Katzen was conceived as an overall strategic plan to stabilize the Eastern
Cape and to create an effective counter revolutionary bulwark against the ANC /

SACP alliance.

These essential counter revolutionary objectives were being pursued by the Security
Forces, and in particular the SADF, from early in 1985 prior to the despatch of the

Signal.

It is apparent from the Katzen documents that particular individuals who are
characterised as obstacles to the achievement of the strategic objective of the
Operation are targeted for covert action by the Security Forces. These covert actions,
per the documents included:-

20.1 Disinformation and discrediting;

Annexure C to F4 par 1 (0)(f) -

Annexure D to F4 par 2 (d)(i) -

20,2 Attacks on property,

Annexure D) to F4 par 2 (g)
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21

22,

23.

24.

e:\does\ggsupp p.9

20.3 Murder;

Main Heads par 47.2

Matthew Goniwe was identified as a thorn in the flesh of the Security Forces and as

- a-major obstacle to the achievement of the strategic objectives of the Security Forces

during 1985.

‘Main Heads par 32 - 40

It is also si.gniﬁcant that the key persons and institutions involved in Operation Katzen

are the same as those involved in the events giving rise to the Signal.

In the premises, it is our submission, there is a sufficient nexus between the facts in

issue and the facts sought to be proved in regard to Operation Katzen to warrant the

‘admissibility of such evidence.

In regard to the proposition advanced by Counsel for the SADF that the Katzen
documents are capable of innocuous interpretation, we submit that there is no basis
in fact or in logic for such an interpretation. We associatc ourselves with the

submissions made by Counsel for the Families as to the proper evaluation of the

Katzen evidence and accordingly do not deal therewith herein.
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AD VAN RENSBURG’S FURTHER EVIDENCE

26.

27.

28,

We repeat our submission that Van Rensburg's evidence is a labyrinth of lies made

all the more absurd by his so called "nuwe herinnering".

The high water mark of the absurdity of his evidence is achieved when, despite a
clear indication of the consequence of a particular answer, he states that on 17 June
1985 he could not remember that he had incorporated the propoéal contained in the

Signal on 12 June 1985.

- Van Rensburg (Further Evidence) p. 976 lines 16 - 18

See also p. 981 lines 25 - 28

He then takes the matter further by stating that on 17 June 1985 he assumed that l.e
Clus was in fact present at the SSVR, when on the basis of his further evidence Le

Clus, Van Rensburg’s personal assistant, could not have been there since March

1985.
\-’uu Rensburg (Further Evidence) p. 982 lines 11 - 21
It is our submission that at the time when Van Rensburg first gave evidence in this

Inquiry, he had a clear recollection of what had transpired in regard to the

Geldenhuys Committee Report.
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28:1 He recalled that he had received the Report' ori 12 June 1985:
Van Rensburg p. 85 lines 6 - 10
28.2 Herecalled that he (not another person) had worked through the documcm and
sansf' ed himself that it dea]t adequately w1th thc questxon of detenhon of -
Gomwe and his "meelopers" |
" Van Rensburg p. 85 line 20 - p. 86 line 1
28.3 He also recalled that he had handed the Report to Strydom.
Van Rensburg p.86 lines 1 - 5
29. The above is ent1re1y mconsmtent and lrreconcﬂable with the allegation that his first
evidence was based on the assumptlon that Le Clus was prescnt in that had Le Clus :
- been present as he assumed Le Clus w0uld have dealt with both thc Slgnal and thc :

R_eport.

Van Rensburg (Further Evidence) p; 957 line 7 - p. 958 line 27
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30.

31

32,
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It is also irreconcilable with the allegation that on 17 June:1985 he had assumed that
Le Clus was present and that in effect he operated under that assumptien until Augusf
1993 when he realised that Le Clus could in fact not have been pfcscnt at the SSVR

at the relevant time.

We subnjit ‘t'hat‘ Van Reri;b,urg’s alicgcd dis‘co§cry that Lg: Clus was not pfesent atthe
SSVR in ‘June 1985 is an’atttempt_by him to mask the real reason for hi§ change in
evidence; Thét feal reasoh, we submi‘t,‘is” to Be‘found in the fact that in the event that
this ﬁonohrable Court were to find that the Signal was treated as an input to the
"Gcldcnhyuys Repqrt it would follow »the.\t the Court qﬁou}d, not ﬁﬁd that the Si gnal bears

a culpable meaning and that it was so intended.

It is our submission that the Court will reject his evidence as lying evidence.

33.

~ AD VORSTER’S EVIDENCE

Vorster’s evidence offers no positive support to Van Rehsburg's further evidence. On
the contrary Vorster's evidence lends the lie to Van Rensburg’s assertion that he

reccived the Signal and Geldenhuys Report together as open documents on th}é 12

~ June 1985.

Exhibit F 40 par 3
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36.
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,Vorster was. not cha]léngcd on her statement that in the event that she received
correspondence pcr courier she- would have handed such corrcspondence to Van

Rensburg in an unopcned envelop We know that the Slgna] would have been

~ delivered to thﬁ, SSVR oflﬁces percouner in an envelope, given that it was marked
"Uiters Geheim". Vorster therefore. could not have, per h(:r affidavit, delivered athe
 Signal to Van Rensburg as an open document (particularly also in the light of the fact =

 thatLe Clus , who was the ohly other person who could have dealt with the Signal

was not there in June 1985).

i

‘Nor was it put to her by Van Rens’burg'.s Counsel that she had delivered the Signal

together with the Report to Van Rensburg‘on 12 June 1985.

Vorster also testified that she did not type the Geldenhuys Report and that she did not

edit the document, as was suggested by Van chsburg in hlS evidence.
Vorster p.1059 lines 10 - 18

We submit that the Court will accept Vorster's evidence as reliable.

Pa;
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GELDENHUYS’ FURTHER EVIDENCE

38,  Itisour respectful submission that, in the light of our submissions in regard to Van
RenSburg’s further evidence, Geldenhuys does not take the matter any further than

in his original evidence, and we accordingly make no further submission herein,

CONCLUSION

39. We reiterate our conclusions as state,d in our Main Heads of Argument.

Counsél’s Chambers
PORT ELIZABETH -

16 March 1994
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IN THE’SUPREME COURT OF SOUTH AFRICA

(SOUTH EASTERN CAPE LOCAL DIVISION)
INQUEST NO: 626/87

Deceased: MATTHEW GONIWE
'FORT CALATA
' SICELO MHLAWULI

 SPARROW MKONTO -

' . HEADS OF ARGUMENT

A: INTRODUCTION

1 This Invquest in to the deaths Qf Matthew Goniwe, Fort Calata, Sparrow"
Mkonto_and'SiceIo Mhlawuli was re-opened folldwing the publication
" by the New Nation of a signal message ("the signal”) despatched from

the EPJMC to the SSSC on 7 June 1985.

2  Central to the determination of the issues raised during the course of

‘ ~ the Inquest is the meaning to be attached to the Signal.
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It is our submission that determination of the meaning of the Signal will

require an evaluation of the following factors:-

3.1 An understanding of the role and function of the NSMS during

the mid 1980’s and in particular during 1985;

3.2 An assessment of the attitudes and approaches of the Security
Forces to the political challenges raised by the state of. boli;ical

unrest during this period;

3.3 Anevaluation of the veracity of the witnesses directly concerned
B
with the Signal, namely VAN RENSBURG, DU PLESSIS and VAN

DER WESTHUISEN.

It is our submission that upon a proper evaluation of the above factors

this Court will find that the Signal,

4.1 Was intended to convey the suggestion that Matthew Goniwe,

_Fort Calata and Mbulelo Goniwe be murdered;

4.2 Was sent for the purpose of initiating steps to murder the

aforementioned persons; and
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4.3 Was on the probabilities causally connected with the eventual
murder of the aforementioned deceased persons some 20 days

thereafter.

We therefore submit that this Court will find that there was as between
VAN RENSBURG, DU PLESSIS and VAN DER WESTHUISEN a
~ conspiracy to commlt murder alternatlvely to incite the commission of

“murder.:

/We have had( the beneﬁt of reading the Heads df Argument su'bmitted _
by Counsel for the F_amilies\‘of'the Deceased. We associate 'oursel_ve”s
with the submissions therein contained. We accdrdingly do not prepose
to repeat such submissions and,-will,confine ourselves to a‘ddi_tional
submi_ssions -o'nly. Where it is necessary for the "eurp‘eses of the .
argument to repeat submissio_ris raised by Counsel for the Families V\re

will do so.

lt- ‘should be"noted also that these Heads deal ‘es'sentially with matters
_of fact. We will in due course ﬁle Supplementary Heads of Argument
which deal wnth Iegal issues to be debated in Argument We do not
propose to deal wuth the allegations concerning the alleged mvolvement
of members df the Sduth African Police in the commissioh of the
. murders. These matters are dealt with by Cdunsel for tl'te Famiiies and |

in any event largely fall outside of the ambit of our particular interestin
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- Du Plessis p 2027 line 16

these proceedings.

THE NATIONAL SECURITY MANAGEMENT SYSTEM

The NSMS was established during the course of 11979 and after a

~period of dormancy was revitalised during the course of 1984. The
system essentially. comprised an interlocking system of committee

structures at different levels. At its apex was the State Security Council -

comprising senior Cabinet officials and representatives of the South
African Defence Force and South African Police. Also represented were

the various Intelligence agencies of the state.

The SSC was serviced by a Secretariat (SSSC) based in Pretoria. The
SSSC comprised seconded members of the Police, SADF, Intelligence

agencies as well as representatives of government departments.

-Within each SADF Command Area a Joint Management Centre (JMC)

B was established comprising representatives of the Security. Forces

(SAP, SADF, NIS, Railway Police) and thé.kgovérnment depértments

operative in the area.
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13

14

-
Each JMC had established within its area of jurisdiction Mini- JMC's
constituted on a similar basis.

Families Heads of' Argurﬁent par 21

It is our submission that the NSMS itself is a creation of counter -

. revolutionary warfare theoryv and not merely the vehicle by which that

counter revolutionary war was fought.

Exhibit G4 par 30

Van der Westhuisen p 2931 line 10

Counter Revolutionary Warfare

Numerous witnesses conc‘eded'that_ the Security Forces were, during
1985, engaged in ”wagiri'g a counter revolutionary war against
revolutionary forces represented by the ANC/SACP alliance and the

PAC.

Du Plessis testified that this counter revolutionary war was conducted

according to broad principles set out in the works of various experts,

_including Fraser (G4) and McCuen (G32).
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and counter revolutionary forces there lies a neutral majority of the

6 .
Central to the cburiter ’rekvolluti'onary doctriné is the rééogriition that the
conflict is pri_‘marAily political rather than military. It flows fbrom this that
the key to success Qf bot‘h' th'e revolutionary forces and the counter

reVOIUtion'a'ry forces is the population itself.

' Exhibit G4

. Exhibit G32

Du Plessis testified that in the development of counter revolutionary

strategy regard must be had to the fact that between the revolutionary

,pobulétion. He aISO_ testiﬁed "th'at |t was‘ a‘cc'e:pted by the Security

Forces that the pro-revolutionary Segmen't of the population should be

neutralised and the revolutionaries eliminated.

e

Du Plessis p 2042 line 30 - p 2043 line 14

seealso: Van der Westhuisen p 2929 lines 17 - 20

. Du Plessis furt‘her‘téstified that the McCuen and Fraser documents were

circulated amongst members of the Security Forces and that the -

brinCiples set out therein were in fact applied.

~ Du Plessis p 2043 line 27

" Du Plessis p 2046 lines 6 - 8
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7

“seealso:  Van der Westhuisen p 2927 lines 3 - 17

- Although Van der Westhuisen was not prepared to concede that the

McCuen Summary (G32) was regarded as a vbibleamoh’gvst Security

Force members he nevertheless conceded that in virtually all respects

-McCuen correctly reflects the approach adopted by the Security Forces.

He attempted however to downplay the significance of the doctrine:of

Counter Revolutionary warfare in favour of his own conception of

'Normalisation / Stabilisation.

Van der Westhuisen p 2675 line 25 - p 2676 line 8

When, he.is taken step by stepk through the priﬁcip’les _c)f counter
revolutionary warfare théory, hé concedes the sig_hificance of each andﬁ
every principle. In addition he accepts that the Security Forces in fact

acted in accordance with those principles.

Van der Westhuisen p 2929 line 12,
p 2930 line 20, |

" p 2930 line 29 - p 2931 line 9
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He goes further than this. When he is confronted with Exhibit G57 he
embraces thdse aspects which present'no apparent danger to him.So
for inéiance he_agreevs‘that |n the or'ganisation and counter-organisation
phase 6f the war atten_tic’)r{ must be paid to improving administration

and services where necessary.

'Van der Westhuisen p 2934 line 2 - 20

He also readily concedes that a key component of the strategy is the -

use of psychological operations
p 2935 line 8
and is ,prépared to acknoWledge certain "dirty tricks" operations.

p 2935 line 31, p 2936 lines 27 and 28

T, PR

" However, when he is confronted with a passage in Exhibit G‘ 57 which

reads, -

" Further, some extra legal-operations may prove beneficial both -
in eliminating key members of the insurgency and in sowing
suspicion. Needless to say, such operations would need to be

-suitably disguised andthe necessity for them caréfUlly weighed."
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he immediately equivocates by attempting to draw the distinction

between "insurgents" and "activists".

p 2938 line 23

Later, when he is forced to concede that such."extra-legal operations”
were indeed regarded as part of the arsenal of the counter revolutionary
forces in the country in 1984 / 1985, he takes refuge in the assertion

that he personally always regarded such actions as "kontra-produktief".

p 2939 line 4

-Van der Westhuisen later develops this attitude into the basis of his

own version of counter revolutionary warfare based on his preference

for "normalisation " rather than "stabilisation".

Counsel for the SADF argues that in the ethos of normalisation there is
no room for political murder. Consequently Van der Westhuisen could

not (and did not have) the will to murder Goniwe.

SADF Heads of Argumentp 111 par 76
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This argument. unfortunately loses sight of a rather more reliable
touchstone of Van der Westhuisen’s attitude to "normalisation /
stabilisation™ than his mere ipse dixit, namely the Operation Katzen

documents.

Annexure A to Du Plessis second affidavit (F 4) is drafted in Van der
Westhuisen’s handwriting and is signed by him. Paragraph 2 and 3

thereof reads:-

"2. Beklemtooning. Hierdie geskrif spreek die probleem van
blywende normalisieering van die Oos Kaap situasie aan..... Die
idees in hierdie geskrif is nie losstaande nie en moet dus as deel
van die totale teen-rewolusionere poging beskou word. In Nov
1985 het hierdie Kmdmt en GBS hul ten doel gestel om "in 1986
te wen". Dit is dan ook nog steeds ons doel om die Oos-Kaap
voor 31 Des 1986 sodanig te stabiliseer en te normaliseer dat die
huidige noodstoestandregulasies opgehef kan word. Dit word
egter voorsien dat die teen-rewolusionere taak nie daarmee as

afgehandel beskou sal kan word nie.

DOEL

3. Die doel van hierdie voorlegging is om beginsel goedkeuring te
verkry vir ‘n plan om die Oos-Kaap teen Des 87 blywend te

-normaliseer.”
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It is our submission that fthis, passage lends the lie“ to. Van der
Westhuiséh's assertion that with;i}n the ethos of normalisation there is
no room for political murder. It further lends the lie to his claim that
whilst other Schrity Forcé Ieadership’wére» concerned with' short term
stabilisation actions he was a proponent of longer term. normalisation
actions. It is also clear in our submission that "normalisation"” and
"stabilisation” are_,mer,ely terms whichdescribe the'neceééity in counter
revolutionary stratégy to »addréss not only milifary but also socio-

economic problems. -
Van der Westhuisen p 3015 lines 12 - 19

The direct evidence of Du Plessis, which was not disputed, nor
challeng‘ed‘, is to fhe effect that Operation Katzen as ap'prbved_ ana
gxecuted clearly envis(aged the'murder of certain pefsons..Th‘e plan wés_
drafted by Du Pleésis’ and Héll on the specific instruptions of Van der
Westhuis'eﬁwho was directly involvevd in,the operational execution of

the plan. -
See paragraph 47 below

Perhaps the most telling indication of Van der Westhuisen’s attitude to

the ethos of normalisation is his unfortunate and unguér'ded’l;lse of the

word "uithaal” interchangeably with eliminate to mean kill. Telling, .
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because the word "uithaal” finds favour with Van der Westhuisen in the

Katzen documents where it has precisely the same meaning.

It is our submission that Van der Westhuisen rather cynically has

attempted to present himselvfk as a champidn of a more“civilised
approach to the security problems which confronted the Security

Forces during 1984/85.

We respectfully submit that this is merely an attempt to avoid the
logical consequence of the proper application of the doctrines of

counter revolutionary warfare, namely acceptance of the fact that the

" unconventional nature of such warfare justifies the use of

unconventiogél methods, which methods include the murder of key

individuals involved in the revolution.

It is further our submission that the evidence establishes that the

Security Forces:-

31.1 Accépted in pfinciple the necessity from time to time to employ

~extra-legal operations to eliminate key revolutionary figures; -

Exhibit G567

- Du Plessis p 2048 line 30
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31.2 Recognised that the decision to employ such extra-legal
operations was one réduiring approval at the highest level, and
accepted that such operafions by their very nature would be
covert and therefore so conducted to permit a plausible denial of

. any corhplicity by the Security Forces; and -
Exhibit G4 paragraph 33 (d)

Exhibit G33

31.3 Infact conducted such extra-legal operations, which included the
murder or attempted "murder_ of key figures in op‘position to their

stated objecti\)es. :

See paragr'aph 47 below

THE "GONIWE PROBLEM"”

It is common cause that the civil unrest which engulfed the country
frpm Septembei" 1984 reached alarming proportions in the Eastern Cape
during 1985. It is also common' cause that the African National

Cbngresé {(ANC) together with the South African Communist Party
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(SACP) were regarded as primarily responsible for the'onslaught. The’

- United Defnocrati(; Front (UDF) and its affiliates were seen by the

“Security Forces as front organisations fof the. ANC/SACP alliance. -

Heads of Argument for the Families par 22

Itis also common cause that Matthew Goniwe, together with his close

associates, created substantial difficulties for the Security Forces in the

" Eastern Cape. He was described as a thorn in the flesh of the Security

Forces.
Du Plessis p 2027 line 6

In our submission the full import of the challenge presented by Goniwe

becomes apparent when his role is,asSessed against the backdrop of
“the prevailing analysis of the revolutionary ohslaught then being waged

against the State. . ; RIS B

‘This onslaught comprised a range of activities aimed at destroying the

organs of state control in black townships, pérticular'the Black Local
Authorities,- attacks on Security Force personnel, Councillors and

business interests. The Eastern Cape was regarded as the fulcrum of

" the revolution.
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Du Plessis p 2034
Van der Westhuisen p 2994 line 20 - p 2992 line 3

Bundle 1, Affidavit of Van der Westhuisen p 105 par 4

Van der Westhuisen conceded that the African National Congress had

adapted its strategic conception of the manner in which the armed

struggle was to be prosecuted to take account of changing

circumstances.

Van der Westhuisen p 2986 line 22

]

The effect of this adaptation was that the ANC prior to 1985 had
begun to promdte the concept of an "insurrectionary climate"” and

"people’s war".

Van der Westhuisen p 2987 lines 3 - 7

In effect this adaption necessitated the dévelopment of training bases
inside the coUntry , recruitment and mobilisation of groups of militant

y’oUths armed with home made weaponry. .- :

Van der Westhuisen p 2988 - 2991
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In this context, the creation of so called "alternative structures”

rep»resented ﬁot only a chailenge to eXistinéfsta'te structures but aléo an.
immediate military th}reat, in that these structures were ideal recruiting
basis for the ANC, enabled ANC operatives to m’bbilise the population,
gather intelligence and camouflage there activities amongst the

population.

Van der Westhuisen p 2992 -.2994

Du Plessis p 2053 line 19, p 2054 line 20

Itis our submission that Matthew Goniwe's activities fitted the pattern
of an unfoldihg revolutionary assault upon the State. He played the role
of arevolutionary, an agitator and the disseminator of the revolutionary

idea.

Du Plessis p 2052 line 28 -

But perhaps of even greater significance was the fact that Goniwe was
able to a greater or lesser extent to disguise his activities as merely

political agitation on the social and welfare terrain.

Van der Westhuisen p 2997 at .Iine 12 where he says:-
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~ "Hy het vryheid van beweéging gehad, hy kon toesprake maak,

, Yhy kon’ ménse beinvloed, Hy kon die alternatiewe ’str:uktu‘re stig

- wat hy wel gedoen het, so dit het hom dié'bewegingsvryhied

gegee om daardie strategie te ontplooi."
and at line 23,

,"Ja.;~ hy was '‘n politieke aktivis, en die rol wat in op daardie
terrien gegee het, ja dit was bydraend gewees tot die gewapende
- stryd ook gewees. Dit staan aanvullend of wisselwer,‘kendf tot

mekaar.”

It is our submission that the evidence establishes beyond doubt that
Matthew Goniwe was in fact regarded as a dangerous enemy of the

state.

" Winterp 793

Snyman p 1142 line 8 - 14

-Van Rensburg p 90 line 3 -5

Vermaak p 452 lines 7 - 11
Du Plessis p 2046 line 30

Van‘der‘Wésthuis\eh o] 252(4”line 3
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Herein, we submit lies ,th,e-true dilemma that Goniwe created for the
Security Forces, namely a recognition by the Security Forces of his true
revolutionary role coupled with an inability to act against him without

exacerbating an already desperate situation.

That the situation was indeed desperate is demonstrated by the
pressure which was brought to bear on Van der Westhuisen to take
steps to remedy the situation. -

Du Plessis’s evidence was to the effect that Van der Westhuisen’s job

was put in jeopardy as a result of the situation.

"Die politici het vir Generaal Van der Westhuisen onder
._ - geweldige druk geplaas want die‘étandaard ;;:-mtwoord was
"soorteer julle dinge ,uit,-hii‘elf' op die grond, ons kan_,nie vir julle sé _
‘wét ‘om te doen nie", wat aa'nleidingvgége‘e het tot ‘n klomp
pianne_wat toe beraamis orﬁ die situasie te pro‘be;ar ontlont. Daar‘
‘wasop ‘n étadium die indruk geskep gewees dat Ge'neraafl van
. der Wes,thu_isen‘dalk Sy pos sou ’vérloor as hy nie die sitﬁa'sie

- onder beheer kon kry nie."”

Du Plessis p 2035 line 12 - 20
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Van der Westhuisen confirmed that he was under tremendous pressure.

Van der Westhuisen p 2640 lines 22 - 24

THE FAILURE OF ACTIONS AGAINST GONIWE

Prior to June 1985, the actions taken by the ‘Security Forces against
Goniwe and his associates had failed to render any Iong‘ term solution
to the problems which he created. It is common causeé that Matthew
'Goniwe’s transfer out of Cradock had only created wide_spread social

unrest and boycotts.

His detention under Section 28 -of the Internal Security Act had served
little other than to increase his influence both in and outside of th'e“

Eastern Cape.

Re-instatement in his post as teacher would represent a defeat and
would noi contribute to any limitation 6f his effectiyeness as a
rev’olutionary'organiser within the region. Hence the unequivocal
opposition .ofvthe Security »Fo‘rces within the EPJMC to his. re-

instatement.

Heads for the Families par 25

N
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THE SIGNAL

Du Plessis’ Evidence

It is our submission that Du Plessis was a credible and reliable witness
in all material respects and accordingly his evidence should be accepted

by this HonourableCdurt;

Du Plessis gave direct evidence in regard to the lmeaning of the Signai,
which evidencéis supportéd by docUmentary evidence before the Court

and the probabilities of the matter.

He stated unequ'i\-/ocally'and repe‘atedly thét paragfaph 3 of tbhevsignal

meant that the persons nanj’éd therein should be killed. Despite a

protracted and at times harrowing cross-examination he remained

- unshaken on the critical issue, namely the meaning to be attached to

the signal on the date oh_ which it was drafted‘arid'_'des‘p‘aﬁ:héd.

Du Plessis p 2108 lines 9 - 13

see t0o: p 2026 lines 24 - 26
p 2063 line 31 - p 2064 line 2
p 2065 lines 11 - 13

p 2066 lines 3 - 6
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'p 2107 lines 6 - 13

© p2198lines6-8
p 2199 lines 9 - 12

'p2305line9 =

In response to questions put by the Court Du Plessis conceded that

there was a possibility that he could have misinterpreted the order

given to him by Van der Westhuisen. He went so far as to concede a

50 % chance of error on his part.

Du Plessis p 2427 lines 13 - 19

p 2428 line 27 - p 2429 line 6

. It is our submission that this 'concés_sion was in fact not warranted by

the evidence tendered by Du .Plessis earlier in his testimony. It is

v -further our submission that this concession is far more indicative of his. ‘

~desire to be" fair to Van der Westhuisen, a- man whom he admires

deeply, ratherthan a reflection of the probabilities of the matter.

Indeed if regard is had to the very good relationship of trust and

- understanding which ‘existed between Du Plessis’ and Van der

~ Westhuisen at the time, and
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Du Plessis p 2064 lines 12 - 16

Van der We,sthuisen p 231 2 Iines 12-14

" the fact that there had never been any other occasions when Du Plessis

was guilty of bad dra’f_tm‘anship or errorin th'e-preparation of sigria_ls,
Van Rensburg p 181 I‘ivne’s 20-28

then, in our submission, the "50%" concession is not a significant

concession on the probabilities.

In any event Du ‘Plessis testimony as to the meaning of the Signal is
corroborated by documentary_evidence, In this regard we refer to the

Operation Katzen documents.

Du Plessis’ evidence in regard to Operation Katzen was not contested
nor challenged in cross examination. On the contr’afy, despite his claim
of privilege, Van d'elr,West‘huisen confirmed his involvement in the

Operation.

Van der Westhuisen p 2899 lines 10 - 19

Exhibit G37

"Van der Westhuisen p 2900 lines 20 - 26
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Van der Westhuisen also confirmed that the phases of the

~ Operation, namely those that were carried out, were indeed

‘approv'e'd.‘

Van der Westhuisen p 2895 lines 18 - 24

Itis clear from the evidence of Du Plessis that the achievement

* of the objects of Operation Katzen involved the murder of Chief

' Minister Lennox Sebe and other persons. This was understood

“and accepted by all of the parties involved in the planning and

~ execution of the operation, including Van der Westhuisen.

Du Plessis p 2075 line 28 -p 2076 line 28

" p 2078 lines 10 - 17

p 2079 lines 10 - 15 ~

p 2079 lines 26 - 28

'p 2080 lines 16 - 22

p 2081 lines 9 - 11

" p 2082 lines 10 - 12

‘The language used in the Opefation Katz'eh’diot:'ijments, in particular the

use of phrases such as "permanent verdwyn", "uithaal" and

"pérr‘nahent‘ uithaal" bear a striking resemblance to the Iahguage used

" in paragraph 3 of the Signal.
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lt is also srgnrfrcant that the persons responsrble for that usage of
words were all mvolved wrth the EPJMC and / or Eastern Provrnce

Command of the SADF durlng June 1985.

Itis our respectful submission that the evidence clearly establishes that

the phrases used in the Katzen documents were intended to convey the

| meanrng that the persons to whom they refer be killed. In addltlon

hereto the evudence also establlshes that steps were in fact taken wnth
the consent and / or actlve connlvance of Van der Westhunsen and Du
Plessrs to gave effect to the stated |ntent|on to kl“ certaln persons

durlng the executlon of the early phases of Operatlon Katzen

.lt.is our submission that the Katzen documents provide a far more

coherent context wrthln Wthh the Ianguage usagein the Slgnal is to be
understood than the so called verwyder bundel" (G47) on whrch

Counsel for the SADF seeks to rely .

It' i.s.further ovur submis‘sion that the Katzen documents establish the
true extent‘to which the Security Forces applied the principles of
counter revolutlonary warfare It' is instrUctive‘tonote that the
Operatlon was referred 1o very hlgh authorlty for approval and was
conducted wrth the actlve mvolvement of aII components of the

Secur_lty F‘orces.
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Du Plessis failed to confirm his first affidavit deposed to by him on 11
May 1992. In that affidavit he states that he is certain that Van der

Westhuisen never suggested / indicated that his propbsal implied that

persons should be killed.

" Bundle 1: Affidavit of Du Plessis p 104

Du Plessis testified as to the circumstances under which he deposed to
his first affidavit. At no stage was he cross-examined about those

circumstances nor was any evidence tendered to rebut his allegations.

‘We submit that in the absence of evidence to gainsay Du Plessis’

explanation that such explvahation can be accepted by this Court.

Itis further our submission that the language used in the First Affidavit,
which was drafted by W'agénaar, erstwhile attorney'for the SADF, was
calculated to afford scope for plausible eXplanations by ‘Van der

Westhuisen.

Paragraph 1 of Du Plessis",first affidavit refers to the signal " wat

klaarblyklik in my handskrif voltooi is" (dﬂf:erﬁphasis). Paragraph 3

refers to the date of the Signal - VOIgens die gemelde sein was dit

waarskynlik op 7-Junie.1985" (ou_r ém’phasis). Paragraph 4 again refers
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tothe Signal as published in New Nation as "klaarblyklik outentiek" (our

emphasis).

The aforementioned language usage suggests that at the time that Du
Plessis deposed to the affidavit he did not have an independent

recollection of the signal, nor could he attest to its authenticity. Du

Plessis’ evidence in contrast was to the.e_ffect that from the outset he

acknowledged the authenticity of the signal and his evidence read as

a whole indicates that he has an excellent recall of the events of June

- 1985.

It is instructive to note that Van der Westhuisen’s affidavit contains

- similar Iénguage usage. Pafagraph 7 thereof refers to the published

"afdruk van wat voorgee ‘n seinberig...", and in pai'agraph 15 states in
regard to the Signal, " as dit wel ooit bestaan het" that Van der

Westhuisen has no recollection.

Bundle 1: Affidavit of Van der Westhuisen p 106

We submit that affidavits,'dréfted by the same person and during the
same period, were so drafted to keep open the options of SADF
witnesses who may have been called to testify. We also submit that}

this corroborates Du Plessis’ explanation of the circumstances under
, P .

which-he deposed to his first affidavit, and may indeed explain why

o
N
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Wagenaar and Nipe were not called to give evidence.

Counsel for the SADF has squeSted that Du Plessis tailored his

‘evidence as part of a disinformation campaign againstthe SADE. We

submit that this’Su;ggestion is ludicrous.If Du Plessis was involved in a

cOn'spiracy to discredit the SADF, and the conspiracy commenced prior

to the leaking of the Signal (as is contended for by Counsel for the

SADF) then why would Du Plessis commit himself under oath to a
version in conflict with his conspiratoriai version, 'a’nd thereby risk his
credibility.

1

"It is our submission that the conspiracy argument is a desperate but

rather weak attempt to rescue Van der Westhuisen.

Furthermore, if Du Plessis had intended to falsely ‘implicate Van der

" Westhuisen in murder for purposes of discrediting the SADF then one o

would have expected that he should ‘in clear and un.ambig:uous terms

state that Van der Westhuisen had told him in so many words to send

a signal proposihg that Goniwe and the others be killed. One would also

‘have expebted- him to falsely testify that Van der Westhuisen had

selected the persons to be killed and so to further implicate Van der
Westhuisen. Yet Du Plessis does nothing of the sort. Indeed he
repeatedly states that he and Van der Westhuisen did'not discuss the

killing of any person in such terms. He says instéad that the term



62

63

64

28

"doodmaak" was notused between them. He understood whét Van der

Westhuisen’s order meant.

'Du Plessis'p 2198 lines 6 - 8

p-2199 lines 9 - 12

p 2305 line 9

Counsel for the SADF’s attack on Du Pleséis’ character established only

that Du Plessis has a drinking problem. The attack in no way served td

undermine Du Plessis’ reliability as a witness.

Van der Westhuisen’s Evidence

Counsel for the Families has dealt'in detail with the evidence 01; V.an der
Westhuisen on the Signal. We concur with the submissions made and
do not propose to make any additional submissions. In any event we
deal elsewhere in these Heaés with submissions regarding his r‘eliability

as a witness in general.

Van Rensburg’s Evidence

In similar vein, Counsel for the Families has argued at length, and in our
submission quite correctly, that Van Rensburg’s evidence is a labyrinth

of absurdities and Iies._We do not propose to deal further with his
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evidence, save to highlight one crucial aspect which further underlines

his untruthfulness.

Van Rensburg testified that the SSSC was not involved in any covert

operations. He stated (at p 192 line 6):-

" Nooit in der ewigheid sou dit deur my kantoor gegaan het nie

om twee besondere‘ redes. Die Sekretariaat van -die

'Staatsveiligheidsraad was verhewe bo enige koverte (?) moord

ondermaanse vuil "cloak and dagger” spele (our emphasis) van

hierdie aard, en punt nommer 2 die uitvoeringvan enige sodanige
- taak sou gele het op .die lynfunksie van Brigadier Van der

’ Westhuisen,..."

The underlined portion in the above passage is simply not the truth.
Documentary evi_den'ce before the Court indicates that a meetipg
occurred at the offices of the SSSC in Pretoria and at which the SSSC
was represented régarding Operation Katzen. Operation Katzen as we

have submitted elsewhere envisaged the murder-of Lennox Sebe and

.other persons and by its very nature was a covert operation. It is our

submission that the SSSC was involved at a very high level in the
planning of Operation Katzern, and on the probabilities, we submit,
would have been involved in such planning as a matter of course.

Exhibit G 37
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CONCLUSIONS

We submit that this Honourable Court will find that Du Plessis was a
truthful and reliable witness whose evidence in regard to the Signal and

the surrounding circumstances can be accepted. We submit further that

- the Court will find that Van der Westhuisen -was not candid in his

testimony and deliberately adopted the course of alleging a failure of

memory.

| We submit that the Signal was intended to convey the proposal that

Matthew Goniwe, Fort Calata and Mbulelo Goniwe be killed.

We therefore submit that the evideﬁce before the Court establishes that
Van Rensburg, Van der Westhuisen and Du Plessis are guilty of

conspiracy to commit murder alternatively incitement to murder. .

G. G.'GOOSEN.
Counsel’s Chambers -
PORT ELIZABTH

15 DECEMBER 1993
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INQUEST
 GONIWE_& OTHERS

HEADS OF ARGUMENT

- ON BEHALF OF THE SOUTH AFRICAN POLICE

1.

It is submitted on behalf of the South African Police that whatever the test to be

applied in this matter, there is no case against the South African Police and

there is no evidence linking the South African Police with the four deceased.

It is further submitted that the case against the South African Police sought to

be made out by the representatives of the families, is purely speculative and

- based on Vague inferences sought to be drawn from facts that have not been

proved nor shown to exist.



THE SIGNAL :

There is no evidence linking the South African Police with the signal, and there
is no evidence whatsoever to show that the South African Police were aware of

the signal, the existence of the signal nor of the contents thereof.

See: Du Plessis : Record, pp. 2031, 2171;

Snyman.: Record, p. 2297:

Van der Westhuizen : Record, pp. 2489, 2570.

We will accordfngly- refrain from making any submissions regarding the
interpretatidn of the contents thereof, as well as with all other aspects dealing

with the signal.

3.

Central to any finding against the Soﬁth African Police is the evidence of Sgt.

KONI. The representatives of the families of the deceased’ rely heavily on

"KONTI's evidence and it is thereforé ‘nec'essary to deal with his evidence in some

.detz;il. At the outset, however, it is submitted fha_t KONI's evidence should be

rejected and that the finding be rﬁade that he was én evasiye, unreliable and

untruthful witness. It should furthermore be borne in mind that Sgt. KONI>
was a singie witness on the aspects on which he testiﬁed, aﬁd-tﬁat hisévidence

sﬁould be adjudicated in thét light.

3.1 KONI'S AFFIDAVIT (F34) :

3.1.1  Ad paragraph 1 thereof :

This paragraph is correct.



3.1.2

3.1.3

Ad paragraph 2 :
From what follows hereafter it is clear that this paragraph is not

true and correct.

~ Ad paragraph 3 :

This paragraph is factually incorrect. Mr. KONI was transferred
from the security branch to the Uniform Branch in Cradock on the
19th October 1987 and not in 1989 as he alleges.

See Record, pp. 3257 - 3260;

See also G63 and G64.

Furthérmore, Mr. KONI did :hot"leave'th‘e police force finally in |
1991 but on the 31st July 1990. -

See Record, p. 3260. .-
His explanation for his mistakes is quite ludicrous :

".... Ja, dit kan korrek wees. Miskien het ek net 'n Jfout

gemaak van die jaar.

Meneer, wat ek by u wil probeer uitvind is hoe maak u 'n
- fout oor iets wat u persoonlik raak soos u ontslag uit die

Suid-Afrikaanse Polisie? Hoe gebeur dit dat u 'n fout maak

" s00s hierdie? - I a B

Dit is moontlik, U Edele, dat ek vergeet het weens die

manier hoe ons gebly het daar in Cradock ......

Nee my getuienis is betroubaar, U Edele, en my geheue is

goed. Die manier hoe ons daar gebly het wat ek na verwys

“het is die feir dat ons daar in die perdeskuer gebly het, dit is

nou in daardie jaar ..... , . |

Nee, dit affekteer nie die datum nie maar mense se gedagte,

die feit dat jy nou bly in 'n stal, perdestal.
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3.1.5

Hert dit u geheue geaffekteer sé u? 1Is dit u antwoord -

Nie my geheue nie, maar die hele, die moreel van 'n
persoon”.

Record, pp. 3260 and 3261.

Ad paragraph 4 :

This paragraph is also factually incorrect.

Only Major Winter and Mr. Hough arrived at Cradock prior to the
murders. | Wintgr arrived towards the end Vof April, beginning of
May 1985, an'd»Hough arrived in October 1984. The evidence
regarding Sgt. Loureﬁtz and Sgt. Roux set out in this paragraph is
incorrect. We submit, With respect, that this was not a mere
mistake but a deliber.ate. uptruth in an attempt to mislead the
presiding Judge in seeing something sinister about the arrival of

four "Koevoet" members shortly prior to the death of the deceased.
Lourentz and Roux will be dealt with more specifically further on.

Ad paragraph S :

‘Even this paragraph contains a factual mistake. Maj. Winter

rgmaine_d at Cradock until the 7th January 1991 and was only
thereafter transferr¢d to Port Elizabeth. He waé not transferred to
Port Elizabeth in 1989 as alleged by Mr. KONI.

It is respectfully submitted that the explanation given By Mr. KONI
on p. 3278, namely that Winter phoned him. and told him that he

had been in Port Elizabeth since 1989, is a lie.



3.1.6

3.1.7

Avd‘naragraph 6":

In this paragraph there is also a factual fnistéke, namely‘that Mr.
Labuséhagne- was not transferred from CrAdock in 1988 bu‘t on the
11th iuly 1990. Mr; KONI conceded that he was not quite .sure but
tlﬁt ﬁe was not far out with his "skatting". |

Record, p‘ . 3279.

His affidavit, however, does not indicate an estimate but states as a

fact that Labuschagne was transferred in 1988.

Once again this is a manifestation of a person who is prepared to
put on oath as a fact things that he is not sure of, and when he is

making a mere "skatting".

- Ad paragraph 8 :

As stated above, this pare{graph is factually completely incorrect.

. i/

The %;t“sentence, namely that Lourentz was at the time of the

making of KONI's affidavit based in Port Elizabeth, is factually
incorrect. .

Record, p. 3269 & 3270,



Once again Mr. KONI concedes that he couldn't say for sure
whether Mr. Lourentz was still in Port Elizabeth at the time of the
making of tﬁe affidavit, yét he presents this as a fact in his -
afﬁdaviﬁ ‘He goes further and states ‘that even Mr.’ Lourentz'l
girlfriend was at the time of the making of the affidavit based in
Port Elizabeth. This is also factually incorrect.

Record, pp. 3269, 3270 and 3271. |
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It is also factually incorrect to state that Lourentz and his girlfriend

-arrived early in 1985.

See in this regard Record, pp. 3262, 3263 (the top of this page is a

further example of the flippant and ‘evasive manner in which Mr.

KONTI sometimes responded to questions)

See also in this regard pp.3264, 3265, 3266. Exhibits G68 A B

and C as well as Lourentz' affidavit. Not even the last sentence in

that paragraph is correct, namely that Lourentz was transferred to
Port Elizabeth in 1987 or 1988. Lourentz was transferred to Port °

Elizabeth on the 1st May 1989.

See Record, p. 3272.



3.1.8 Ad paragraph 9 :
~ This pafagraph is also factually incorrect. Sgt. Roux did not arrive
| m Cradock in 1985. He only arrived 'ét Cradock on the 26th June
‘ 1990! This is more than five years later! |

See Record D. 3273 3275 and 3276

See also Exhibit G70, as well as the affidavit of Sgt. Willie Roux, F 5']

3.1.8 Ad paragraph 10

| We do not intend dealing »in detail with this paragraph ex;':ept to
point out that even here there is a contradiction by Mr. KONI. He
states iﬁ paragraph 10 of his affidavit, F34, that
"during 1985 these responsibilities were as folloWs .....

10.2 Adelaide and Bedford: Wentzel, Maqf;_za and Geani".

In his evidence, Record p. 3223, he states that Mr. Magina retired

with pension prior to 1985 and was not in Cradock in 1985.

There are various other inconsistencies and contradictions in his
affidavit which we will not deal with in detail, but we will now deal
- with the questions surrounding the entries in the WHI1 on the 27th

June 1985 and the dates immediately prior and subsequent thereto.



3.1.9

3.1.10

Ad paragraph 17 :

(There is another example of Mr. KONI stating facts of which he is
not sure. - In the last sentence in paragraph 17 of his affidavit he
states that the security policeman would disguise himself as-a Post -

Office worker and go to place taps in the telephones.

It is clear from his evidence given in the Record p. 3226 that ail he
knew was that the security policeman would leave the offices and
then come back and say that the "tap" was working. He did not

know what exactly had been done.)

WHI11 :

In paragraph 15 of his affidavit. Mr. KONI states that the book in |
which  the transcriptions are’ made from the taped telephone -

recordings is known as a WHI1.

Exhibit G10 before the court is an extract from the book and most

of it was in his handwriting. -

Compare with this his eyidenc¢ in.chief, Record, p. 3206 where he
stated that he referred in hig affidavit to notes he had made of the
transcriptions of ‘some Qf the telephonebcalls and that he had an
opportunity 6f looleng thréugh’ the vdocuments. - This ‘must

obviously have been prior to the making of his affidavit.
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His evidence set out in paragraphs 33, 34 and 35 can onl

described as a pack of lies.

He repeated his evidence in chief that he listened to the telephone
call and that he then took the summary to Major Winter.

Record, p. 3207.

‘Heconfirms that there was a book called WH11.

Record, p. 3208,

He confirms in his evidence that he transcribed the conversation

with Swartz in WH11 : Record, p. 3208 .
He confirms this again.

See Record p. 3294.

On p. 3291 he repeatedly reiterated that the entry was in WHII,
‘and that he took the book, WH1l to Major Winter.” This fact
namely of taking the book thrlqugh to Major Winter is contradicted
by him in his furthér evidence.

Record, p. 3319.

A reading of his evidence from the Record p. 3297 to 3319 shows
beyond any doubt that Mr. KONI is an untruthful and totally
unreliable witness. His evidence in this regard commenced with

him listening to the tape, making the transcription in WH11 and

taking it through to Major Winter. See affidavit para. 35 Record p.

. 3207.
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Regarding the transcription in WH11 see Record p. 3290 and 3291,

After it was shown to him that his evidence was false, he then
adjusted his evidence to say that he transcribed the conversation on
a piece of paper and not in WH11.

See Record p. 3297 and 3298.

In this regard he refers to other entries that were made on paper,

seep. 3300

On pﬂ he Stgtés that he coul_d have made a mistake andv that he
could have forgotfen what had happened. He then deviated furfher
when,conf_ronted with the féct' that he »;ould »n'.ot have transcfibed
the fu‘ll conve;rsation ona piece of paper, »stating that he only made -
an entry that could be referred to as a "nota".

See Record, p. 3302.

On this.page. he stated that he did not 1is£en to the tape again but
further on, on p. 3307 he states that he couv_ldb have Iisienéd ‘t'oj the
tape and then lower down on the page on.m’he on;:e again was
sure that he did listenk to the taﬁé. When he was c;)nfronted With
the fact that he did not say that he wrote a note but that he made a
' transcriptiqn, he stated that he wasn't aware of the différence

between a transcription and a note.

See p. 3302, 3303.
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His evidence regarding the making.of a note is quite fascinating:

"So u sou net 'n nota geskryf het vir Majoor Winter, is dit
korrek? - Dit is reg". ' '
Record, p. 3302.

"Nou meneer u sé nou-op.die getuienis nou dat u het 'n nota
vir Majoor Winter geskryf tot die effek dat Mnr. Goniwe
Port Elizabeth toe sou kom, is dit reg? - Dit is reg".

"....Meneer, u sé nie 'Ek het 'n nota aan- Mnr. Wiﬁt'er
geskryf®* nie, u sé 'Ek het die gesprek met mnr. Swarts
getranskribeer'. - Ek het nie besef, U Edele, dat daar 'n
verskil is tussen die een kant die maak van 'n nota en aan
die ander kant die transkripsie nie. ’
"Ja. Wat u mee saamstem is u het nie die gesprek
getranskribeer nie. - Dit is verkeerd né? - Ek het die gesprek
op 'n stukkie papier getranskribeer.

"Nee, meneer, u het 'n nota geskryf op 'n stukkie papier. U
het nie die gesprek getranskribeer nie - Ek het nou-nou gesé
dat na my mening is daar nie 'n verskil tussen die maak van
‘n nota en die maak van 'n transkripsie”.

"Goed, ek sien. Is dit u amtwoord? U was net 'n bietjie
vérkeerd met u woordgebruik, u het gedink transkripsie van
‘n gesprek bedoel ook die maak van 'n nota, is dit so? - Dit -
is reg". -

Record, pp. 3302 and 3303.

"As ons kyk na die inskrywing van die 24ste van die sesde,
op die tiende lyn, 'I won't be: there on Wedﬁesday, maybe a
day thereafter', so staan daar geskryf en daardie 'the day
thereafier' verwys na die 27ste 'Majoor sien—inskrywing
gedateer dit en dat,’. Miskien ek het op daardie stuk papier
geskryf ’Majobr sien my inskrywing op so enso 'ndatum’.”
Record, p. 3306.
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"Goed. U verduideliking bly u het 'n nota geskryf en-u het
reeds ook netnou gesé as ek reg onthou, u het nie weer na
die band self, u het nie self na die band geluister nie. - Dit
kan wees dat ek 'n nota geskryf het. War ek gese het ek
gewoonlzk doen. _

Ja, maar ek sé mos, is u getuzems dat u het nie u gesprek
getransknbeer nie, u het net 'n nota aan Maj. Winter
geskryf? Dit sé u mos nou. - Ek het gesé dat dit moontlik is.
O! Is u nie seker nie? - Ek is glad nie seker daarvan’ nie
maar dit kan wees dat ek dit gedoen het.

Ek wil net, om net om regverdig teenoor u te wees, sé u nou
u is nie seker of u.'n nota vir Maj. Winter geskrvf het nie? -
U Edele, die vraag was nie dit nie, die vraag was gewees of
ek seker is of nie, dat ek geluister het na band. "

(In fact, this was not the question at all).

Record, pp. 3306, 3307._

"... Ek het gesé Msoki het die inskrywing gemaak, ek
persoonlik het op 'n stuk papier geskryf en daardie nota
oorhandig. Ek vra u Edele dat ons die woord 'nota’ nie
gebruik nie want ek weet nie wat dit beteken nie. Die
transkripsie wat ek gemaak het op die 27ste het verwysing
na wat ek gedoen het of my ‘comment' van die 24ste”.

"..... Die Engelse taal wanneer dit verwys na 'note' beteken
baie dinge en in die Wet, die woord 'note’ kan beteken iets
anders as wat ek aan dink. Daardie transkripsie het ek op
'n stuk papier gemaak en ek praat die waarheid as ek so sé.
Dit is nou ‘my amtwoord op die stelling dat ek nie die
- waarleid praat nie". | ‘

Record, p. 3315. -
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"....Sien u daardie nota wat u daar gemaak het aan Maj.
Winter? - Ek sien dit.

"So u weet dit is 'n nota? - Die kommentaar wat daaronder

Iyk. )
- ".....Dit is 'n nota wat u gemaak het aan Maj. Winter - Ons

het verwys na die as 'n kommentaar nie as 'n nota nie.

"Maar u het so pas gesé dit is 'n nota wat u aan’ Maj.

Winter gemaak het. - In die sin wat nou aan my gestel is

moet dit wees dat dit 'n nota genoem kan word Ek het gese

dat dit die kommentaar is.

Mnr. Koni, dit is in elk geval nie 'n transkripsie nie.-

War hier staan, verwys u na die woord Majoor, na dze einde
- toe, is kommentaar. 'n Transkripsie is een wat net bokant

dit is. [

".....Al is die boek daar het ek ‘n nota gemaak of 'n

inskrywing gemaak op 'n stuk papier en dit gevat na Maqj.

Winter". '

Record, pp. 3316 and 3317.

On p. 3315 he stétes that he did nqt know what "nota" meant. - This is
" clearly false. See pﬂ fro'nrj’,which itis clear that he knew exactly whata -
transcription was and what. a ﬁbté was. Further on p. 3303 lines 8 - 10 he
states that there is no difference between the ‘making of a note and a

transcription. In this regard reference is once again madé to p. 3316.

 On being cornered- with all this false evidence, he at one stage reverted to
saying that the short entry-;eferred to in paragraph 35 of his éfﬁdavit was
actually the one made in Exhibit‘ G10 p. 232. This entry, however, refers
to the 24th June 1985 and not the 27th June 1985 and this explanation is

patently false.

See Record, p. 3304. -
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His evidence on this page 3304, lines 25, 26 and 27 is clearly false, namely

that he made the entry, or made the statement in his affidavit prior to him

having seen the transcription.

See in this regard Record, p. 3206.

Furthermore, after he had seen the entries, he confirmed his affidavit on
~oath when giving evidence and he was once again asked at the

commencement of cross-examination whéther he confirmed his evidence.

Record, p. 3221.

- On p. 3306 he states that it is possible that he wrote a note on a piece of

paper but he was'not sure.

\ . t

See p. 3306 lines 22, 2 3, 26 & 27.

'He has now reached the point where he is not even sure if lhe did make a
note or not. He immediately contradict it, however, saying the question
related to the listening of the tape.

Record.‘ D. ‘3307. ,
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On p. 3314 he once again reverts to the feeble explanation that he was not
aware of the difference between a transcription and-a note on a piece of
paper. This'is in direct contradiction to his evidence that he was not aware
of the meaning of a note and his 'évidence referred to above where it was
clear that he was exactly aware of the difference between a note and a
transcription.  On QLIS he once again states that he wasn't aware as to
what the meaning of a note was, but in this regard reference has already

been made to the contents of page 3316.,

On page 3310 he once again repeated "Wat belangrik is, is dat wat hulle oor
gepraat het is net soos ek dit neergeskryf het". .
This is clearly not the making of a "note" or a "comment", but constitutes a

transcription - something he said he did not do!

Record, pp. 3303, 3304, lines 1827,

B

It is clear from the above that Sgt. KONI's evidence is totally unreliable and
at times completely untruthful. No weight can therefore be given to his
evidence as to what occurred on the 27th as well as to the subsequént

happenings on the 28th. This will, however, be dealt with in detail later on.

On p. 3319 he states that he only took the piece of paper through to Major
Winter. This is contrary to his earlier evidence given on page 3290 and

3291, namely that he took WHI11 through to Major Winter.
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His evidence in paragraph 36, n.amely that Winter, Hougﬁ and L‘abvuschagne
left Cradqck immediately after Winter's phone call, is also unreliable. He
conccded in his cross-exrambination, Record p. 3319, that he was not aware
as to whether they let;t Cradock or not. He mereiy assumed that thaf was the
position because they did not return to the ofﬁce. This is just a further

pointer to the unreliability of statements made by him under oath.

3.1.11 Paragraph 4 R

The statement in this paragraph is further indicative of the untruthful
attempts by. Mr. KONI to mislgad this Hon_ourablc Court. He states in this
‘paragrakph that Winter was "‘unusually anxious". The reasons given for him
saying that Winter was "unusually anxious" wefg,becausg Winter vv&ant’ed_
Msoki and him to stay on duty and he ordered that at any particular time at
least one of them should be listening to _theltelephone. He further states

"Usually we would both leave the machines for teatimes and mealtimes".

g Affidavit F34 para. 40;

See also: Record, p. 3289,

This is in direct contradiction to his evidence given in chief regarding the
‘changes that were ordered by Winter namely that the morning time was
changed and that the instructions were that there should always be someone

-at the office to watch the telephone and the electronic device.

See in this regard Record, p. 3203 and 3204.

N
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These changes were effected according to Mr. KONI at the end of May or

beginning of June 1985.

Record p. 3202,

If his evidence in chief is to be accepted, then on the 28th June 1985 the
instructions that both should no't leave the machines for teatimes and
mealtimes but that there should alwziys be somebody present were not new
instructions and therefore not out of the ordinary. The statement in the last

sentence of paragraph 40 of his affidavit can therefore not be true.

See also his evidence in cross-examination, Record, p. 3288 and 3289.

His evidence on top of p. 3289 is once again in direct contradiction to his

earlier evidence given under oath as appears on pp. 3202 and 3203.

3.1.12 o Ad'garagraph 41 :
The contents of this paragraph are also contrary to what was put to Major
Winter by Counsel for the families.

See Record; p; 682 line 20.

3.1.13 Ad paragraph 42 : -

In this' paragraph he states that he made a transcript of the telephonic
conversation between Makaula and Mrs. Goniwe. In cross-examination he

stated that this transcript was made in WHI1.

" Record, p. 3296.
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Later on he stated that he could no longer séy whether it was made in WHI11.

See Record p. 3334, -

This was after it was pointed out to him that his evidence in paras. 33, 34 and 35

was false. There is in fact no such entry in WHI1. ‘

Furthermore, he testifies in this paragraph to a call received by him from W/O Els
who told him that the vehicle had beeﬁ found.v (Record p 3210 where KONI
stated that he thought that he received this call from Els before lunchtime). In
paragraph 43 he states that he reported this conversation to Major. Winter. Major
Winter left his office and came back an hoqr‘later and told him that "AZAPO het

hulle gekry". This evidence of Mr. KONI is patently untrue.

KONI's evidence was that he left on Friday, 28 June 1985 at 4 o'clock to go

home and came back at 7 o'clock to listen to the disco meeting.

Record, p. 3331 lines 21 - 23.

The burnt out vehicle was only found on the 28th June 1985 at approximately
léhOO. (A13). W/O Els Was. only taken to the site at 16h20. (A16). The mofor
vehicle was therefore fo_und by Els only after KONI; on his own evidence, had
.gone home. It was therefore in_lpossiblevfor W/O Els to have phoned KONI -
before 4 p.m. and he would not have found KONI at the éfﬁce after 4 p.m. and
befére.7 p.m.  This whole picture of KONI created whilst testifying about the

S
call and Winter's alleged reaction, is therefore also untruthful.



3.1.14
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Ad paragraph 59 :

It is also highly unlikely that Winter would have voiced security branch's

oppositidn to the reinstatement of Mr. Goniwe. - In this regard the evidence

of Mr. Vermaak is important, namely to the effect that the security police in

Cradock supported the reappointment of Mr. Goniwe. See Record D. 427,

432, 452, 453, 463 as well as Vol 2, para. 2, pp. 80 and 83.

3.1.15 Itis respectfully submitted that on the probabilities the phone call from Mr.

‘Swarts to Mr. Goniwe was not made at 5.30 in the morning but probably at
,about 9.30. In this regard WHI1 (A29) reflects that it was half past five
when Mr. Goniwe phonéd Swa;ts. It must be borne in mind that this was in
the middle of winter and probably during school vhol-idays. Cf. J.A.
Vermaak, p. 496 to the effect that black schools normally‘close'd"the second
week of June and reopened} ’after the first week in J uly. There was no reasonh
for Mr. Goniwe to get up at 5.30 in the morning and phone Swarts so early.

(Sunrise at Port Elizabeth on the 27th June 1985 was at 7h23. This is

- according to the tables issued by the SA Astronomical Observarorium: See

Section 229 Criminal Procedure Act).

Furthermore, KONI has testified that Mr. Msoki made rhany ‘mistakes and that Mr.

Goniwe normally spoke very quickly over the phone.

See Record, p. 3280, lines 21 - 28 and Record, p. 3292, lines 27 - 29.
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According to -Mr. ‘Swarts (A10) Mr. 'Goniwe phoned him‘ at apprdximately 10
o'clock thatv moming. i‘he hélf p‘ast‘ ﬁ?e couid have been mistakeﬁ for ﬁavlkf paét nine.
| Mrs. Goniwe (Al) stated that Mr. Goniwé phoned the UDF offices at approximately
8 o'clock that morning tob_inform them that>he was on his way to PE and that he left
Cradock at approximately'ylo o'c;lock that mdrning. Mrs Mkoht; (A79)k confirms

this.

It should further be noted that Mr. Goniwe's vehicle was .seen at Somerset East and
Cookhouse between 12 o'clock and >13h00. (Al,‘ A3 ahd A7) The distance between
these two towns and Crad_‘ock»ﬁts in withbay time of ten\ d‘cibék when Mr. Goniwe
probably left Cradock. vAccOrding’ to é note on 69, p.ﬂ’9, t'here'was alSd a neWspapei'
report on the 29th June 1985 to thé effect that Mrs. Go-rﬁnwe‘a\lkllve;ged tﬁat Mr Goniwe
left Cradock at 10h00 on the 27tﬁ June 1985 vThe suggestion on p. 3208 of the
Record namely‘that Major Wintér spoke about "lO.o'cllock and left Cra’doék at 7.15
for Port Elizabeth and that Winter wéuid havé been in Port Elizabéth round about 10
o'cl;')ck; can therefore not étand in the light of what is set out above. The distance
from Cradock to Port Elizabeth is gi‘ven by Mr. KONI as about 200 and some odd

kilometers. P. 3208.

It is therefore respectfully submitted that the telephone call from Mr. Goniwe to Mr.
Swarts was probably made round about 9.30 on the morning of the 27th and not at

5.30 as WH11 reflects.
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THE QUESTION OF THE CONTINUOUS OBSERVATION OR

MONITORING OF THE DECEASED:

4.1 It is firstly submitted that Mr. KONI's evidence must. be rejectéd in_toto
including also on' the question of his allegations regarding the continuous

observation or monitoring of Mr. Goniwe and the others.

4;2  In paragraphs 22 and,23 of his affidavit, Mr. KONI states that "if Gonjwe
went soznéwhere an informer or handler who saw this would try to follbw
him at a distance”. . This indicates or suggesté thatbthere could be occasions
‘where the handlers or informers did not see Mr. Goniwe going somewhere
'and that t}‘le‘y would not always be able to follow: him a’t.va -distance.
‘However, if the intention is to say that he was continuously under
observation, .we sublﬁit with respect that this is highly improbable and -this

suggestion should be rejected.
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KONI's statement -in his “evidence in chief on page 3191 is significant,
namely "firstly the handlers or fieldworker would report ‘whether - the
ﬁeldWorkef or the handlers follbwed him or had seen himr or what the’
informer had told this ﬁéldworker or handlers what he has told h.im about -
Mr.. Goniwe". This does not indicate a continuous ‘supervision.

Furthermore, on p. 3192 he was asked: “....: How was Goniwe monitored,

in what ways was he monitored? Answer: "He was monitored by way of

informers. The handlers or the fieldworkers and this was done by means of

telephone taps and the buggings in the house."

H

It is common cause that Mr. Goniwe was monitored by way of telephone
taps in the house and at one stage prior to Major Winter, there was also a

"tamatie" (bugging device) in working order in the house.
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His explanation on page 3213 as to how this following would have been

“done is ludicrous. He even went so far as to say in reply to a question from

His Lordship at the foot of page 3214 over to 3215: "Would it go from
police station ?0 pqlz'ce statior; or would you have cars changing over in the
middle of nowhere where thefe is no pbéice station or town? Answér: .”271at
will take place, My Lord, any where along the road and not 'neéess&fily' at
police stations.” This is clearly nonsense. The untruthfulness of this
evidence is alsd ‘shown by his reply to a question by His Lordship, the
p'resi’ding kJudge, 'whethef he didn't try to find out which vehicle had the
vehicle of the deceased under the constant observation at a time when the

vehicle was stopped or: attacked. The question was put at the foot of page

' 3215: "Were you not curious to find out which policeman was following him

at the time and to 1y and find out from that policeman what happened?
Answer: "I was not interested in that My Lord because I was doing

administrative work”.
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It is submit.ted that the truth of the matter is tl.labt hie could not find out
because no policemban, was following Mr. Goniwe at the time that the car
was stopped or attacke.d.‘ vHis evidence on page 3220 is also clearly
unconvinciﬁg, to say the least, namely that all vehicles which had.to follow
this car must put in reports whether anything happened or not. Once again
it became clear that he had no knowledge as to what he testified to and that -
he had never taken part in any such observations.

Record, p. 3220.

His evidence is once again based on what inferences he drew from entries

H

such as "observasiedienste" or "eie waarneming". This is also clear from

G9, p. 24 and Mr. KONI's evidence in that regard on page 3247 and 3248

of the Record. See also page 49 of G9. He becomes very evasive when

questioned about details. Page 3249 lines 1-10.
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His evidence is further explained by his reply given at the foot of page

3252, namely: "As die agtervolging nie gedoen was nie, u Edele, sou daar

nie, sou mens nie geweet het wat sy doen en late was nie".

There is no evidence except his that the police ever knew exactly what Mr.

‘Goniwe did virtually every minute of the day, i.e. that there was constant

surveillance. It is submitted that the police knew of Mr. Goniwe's
movements through informers that attended meetings, telephone tapping and

intercepting of post.

On p. 3255 he states that his evidence regarding the constant surveillance of

Mr. Goniwe was as reliable as his other evidence given. If that is so, then .

caedit questio,
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+ An important point under this heading is the fact that Mr.- Goniwe's vehicle

was seen on the 27th June 1985 at Cookhouse. - According to. Constable
Oosthvuizen (A7) he noticed the motor vehicle whilst he was d;iving 1n his
patrol van, It is clear that this was nét a constant or clandestine surveillance
but it was a chance meeting or a chance observation by Constable

Oosthuizen.

Regarding the phone call of the 24th June 1985 in G10 p. 232, itis possible
that this entry was only made on the morning of the 25th June.

See Record p. 3324 and 3325.

From this bodk it appears‘ as if Major Winter was not there on the 25th as he
did not sign tﬁeventries on that day. - It is important to remember that Mr.
KONI stated that when an entry was acted upon, there was normally a-note

made in the margin. -

Record p. 3283.
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See also the e\)idence of Mr. KONI on p. 3327 of the Record where he
stateé that "Dit beteken dat die wat hy voor geteken het was die oggend van
die 27ste_ neergeskryf”. This"rievlatcs to calls made on the 26th.

See also Record p. 3328.

It is a strong possibility, furthermore, that the entry of the 27th, namely the
teléphone call from Mathew Goniwe to Derek Swarts was only placed
before Winter later on on the 27th and only after the entry of the call to

- Barry du Toit was made in WHI1.

SceRecord_p. 3328. R | | _ .

In»this. instance -t is valso impor_tant to note that Mr.: KONI states that he
fpllc_)wed the_ﬁormal rbutjne on the 27th, namely to sit down and‘write a
note on Vakloose' piece of paperv and not’ to take the boqk to. 'Major Winter
because it was so urgent. If the normal routine was followed, then it is- not

imprbbable that the book wés orily placed before Winter after the entry of

-

" the Barry du Toit call was made. This once again puts a lie to the evidence

of Mr. KONL
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It should be noted that Mr. KONI said that he could not deny' that there were
no informers in Cradock who had motor vehicles. The whole S ecurity
branch in Cradock only had five motor vehicles.

Record, p. 3244.

In regard to the continuous surveillance he also sidestepped questions. See

Record, p. 3245 over to 3246.

It is furthermore clear that he formed the impression, (if he in fact did form
such an impression) regarding the continuous surveillahcc'from entries in the

nature of those contained in SEP67 and G9 page 24 (Record p. 3247) and

G9 p. 49 (Record p. 3248). See also his evasivéness on page 3249. See

also his meaningless replies in this regard on p. 3253 of the Record.

It is therefore submitted that also in this regard no weight can be attached to

" the evidence of Mr. KONIL.
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 Major Winter was adamant that there was no continuous following of Mr.

Goniwe.

Winter : Record, p. 612/3, 614, 642, 855,

In regard to Col. Snyman's evidence, the following is submitted:

Col. Roelofse : The police did not have the capability to monitor a person

for days on end.

Record. pp. 1837, 1854/5; 1859 - 1864; 1865 - 1868.

P. 1913.

Roelofse was an impressive witness. ‘He was not even recalled for further

cross-examination. -

F30 Col. J.C. Scheepers: Goniwe was not specifically monitored in Port

Elizabeth.
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5.

ALLEGED ROADBLOCK ON THE 27TH JUNE 1985 :

S.1

5.2

It is noted from the various Heads of Argumentrﬁled to date that no one is
submitting that there was indeed an organised roadblock on the 27th June
1985 as testified to by Mrs. Butters and Mr. Vusani. We will therefore not
deal with their evidence in detail, but rherely submit “that both these
witnesses are at best making a bona fide mistake when they say that there
was a roadblock on the 27th June 1985. It should also be noted that fhe
first affidavit -was made to the police only on the 15th May 1992, almost
seven years after the incident.

Vol. 3, p. 93: p. 313.

Record, p. 3146.

There 'is also ‘a contradiction between Mrs. Butters' evidence and that of

Vusani as to what happened at the roadblock that morning.

Compare Record, p. 3131 with Vusani's evidence, p. 3185 to the effect that

she spoke to the police at the roadblock, whereas she testified that she was

busy with corréspondence and she could not remember whether there was a

roadblock in the morning.
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She was also not a satisfactory witness in regard to the fact that she testified

that she heard for the first time in court that the police denied that there had

been a roadblock on the 27th June 1985.

Record, p. 3137, 3138,

This prompted the Deputy Attorney-General to inform the court that he did
cover W/O Els's statement (F23) with her during consultation.

Record. p. 3138. S R

Only thereafter was she prepared to concede that she may be mistaken.

Pp. 3139, 3140. -

See also the affidavits of Col. De Beer and Col. Grobler, as well as Exhibit

F23 and the affidavit of W/O Els.
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CB 10627 :

6.1

6.2

6.3

6.4

6.5

See Vol. 3, p. 122 and the affidavit of Col. Jonker to the effect that the
Security Police were based in Sanlam Building, Strand Street, Port Elizabeth

until March 1985. -

It appears that a Mr. Mzima pufchased a Chev motor vehicle with

registration number CB 10627 during 1980/1 in Port Elizabeth.

(See A63).

This vehicle was scrapped on the 19th January 1984 after an accident on the
29th October 1983.

See A26: A63: A66 and A73.

The tickets and other documents relating to this are also contained in A68.

According to Col. Jonker there was no police vehicle issued with

registration number CB 10627. -
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According to Col. Snyman the Security Police had their own parking area
where they could park and it was therefore not necessary for them to park in
the street.

See Record, p. 1068.

See aksi Scheepers, F30, para. 6.

It should be noted that not only the Security Police make use of - false
number plates, but also the Afmy, National Intelligence, as well as Mr.

Goniwe used false number plates.

See the affidavit of Brig. Roeland F31 as well as Van der Sandt F19.

Not only the security police was stationed in Strand Street at the relevant

time.

‘In regard to the false number used by Mr. Goniwe, see F31 as well as the

affidavit of Mr. Gideon de Klerk Botha, F33.
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Tt is clear from the above that the tickets were issued for a Datsun ‘motor

vehicle on the 4th, 5th and 7th July ‘1984. The ,vehicie was p#rked at two
identified parking meters m Strandefreet and-once in Victoria Quay, the
exact place being unknown. According to the documentation (A68) Mr.
Mzima made representations in respect of one of the tickets on the basis that
his car had 'been scfapped on- the 19th January 1984. The ticket was
accordingly withdrawn on the 11th June 1985 by the Senior ‘Public
Prosecutor. Two other tickets were also withdrawn on.‘the same day and
this was presumably done in th¢ light of Mr. Mzima's rcpresentaﬁor;s.

A further seven tickets Qere issued for a Ford sedan Cortina motor vehicle
during the pcriod 8 August 1983 to 26 August 1983. These tickefs were for
expired parking' meters in Strand Street. The tickets have since been
destroyed  with the result th:dt the exactly location of each parking meter
involved canno£ be establishéd,' ‘Mr. Mzima's car wéuld at that time still
have:been in use. One ticket was withdrawn by the Senior Public
Prosecutor on ‘the léth August 1983; five wéie withdrawn on the 1st
September 1983 'gnd one was withdrawn on the. 7th October 1983. I't is

unknown whether these withdrawals occurred as a result of representations -

by Mr. Mzima or anybody else - all documents have since been destroyed.
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6.12 It is therefore respectfully submitted that to allege that the -police had
anythirig to do with the use of the relevant number plate, is based solely on

speculation and conjecture and there is no evidence to this effect whatsoever.

Cf.: S vlﬂtSweni 1985(1) SA 590 A at 593 E-I.

7‘

AD THE ARGUMENT PRESENTED BY THE FAMILIES OF THE

DECEASED IN SO FAR AS IT RELATES TO THE SOUTH AFRICAN

POLICE :

7.1 Ad Daragrao_h 3.2:

There is no evidence, alternatively no reliable evidence whatsoever linking -
Col. Winter and Col. Snyman to any conspiracy or incitement to kill the

deceased.

7.2 Ad Daragranh 23.8 :

As was submitted earlier, no weight can be attached to the evidence of Mr.

KONL
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Ad paragraph 25.4 ;

Winter's evidence is supported by the evidence of Mr. Vermaak to the effect
that the security forces in Cradock supported the policy of reappointment of
Mr. Goniwe. -

See Vol. 2, pp. 80 - 83, para. 2;

Record, p. 427, 432,452, 453 and 463.

Ad paragraph 25.5 :

Once again KONTI's evidence should not be accepted.

Ad paragraph 26 : .
As was submitted, Sgt. KONI was a totally unreliable and untruthful witness
and no evidence of his should bé accepted. On the specific question of the

intensification of the monitoring he has given contradictory evidence.

See Record, Vol. 17, pp. 3203/4 compared with e.g. p. 3289.
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Col. Winter's evidence was to the effect that it was impossible to monitor

Mr. Goniwe twenty-four hours per day. His evidence is credible on this

point.

See Record, p. 612 as well as p. 855.
See also Record, p. 614 to the effect that nobody ever followed Mr. Goniwe
from Cradock to Port Elizabeth.

See also Record, p. 642.

Cf. also Scheepers, F30.

In regard to the fact that Col. Winter cannot specifically remember his‘
actions on the specific déy, this is to his credit. If the execution was a
carefully planned one by the South African Police, or in which the South
African Police and Winter more specifically played a role, one would'haye

expected him to have created an alibi for himself.

Ad paragraph 32 :
The affidavit of Brig. Roeland shows exactly how Mr. Goniwe was

monitored. This was by way of informers who reported ex pos: facto to the

fact that Mr. Goniwe had attended a meeting, etc.
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See also F31, the affidavit of Brig. Roeland.

In that sense the police were aware of some of his movements.

Ad paragraph 33 :

It is clear that Col. Du Plessis testified in general and could give r-10‘ specific

evidence as to what had occurred during the period relevant to this inquest..

See also Du Plessis in cross examination, Record, p. 2430/1.

Ad paragraph 35 :

Reference has already been made to KONI's contradictory evidence in ‘this,

:

regard.
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Ad paragraph 39 :

Goniwe was monitored in Port Elizabeth in the genera'lysense, namely of
informers who, if he attended a méeting and if an informer was present at
the meeting would have reported thereon aftéi'wards."' There is no ‘evidence
to the contrary and it was not the gist of Snyman's evidence that Mr. |
Goniwe would have been followed tWenty four hours a day and also in Port

Elizabeth.

-See also Du Plessis, pp. 2430/1.

Ad paragraph 39.2 ¢

Van der Westhuizen's evidence is in general and not specifically related to

the period of time. Both Van der Westhuizen and Du Plessis clearly had no

specific knowledge as to the manner in which Goniwe was monitored.

,_ Ad paragraph 39.4 :

" This concession by Winter cannot assist the families. It is obvious that there

must have been other people who knew that Mr. Goniwe came to Port

‘Elizabeth on this specific day.

Cf. Van der Westﬁuizen : Record, p. 3004.
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Ad parag raph 40 3

Mr. KONI's evidence regarding the day of the -28th is totally unreliable as
has been shown above. No weight should therefovrev be attached to his
evidence.  In fact, the evidence that Major Winter came back every five to
ten minutes to enquire ‘about whatv, they had heard, is contrary to;w}iét was
put to Major Winter on behalf of the families.

See Record, p. L% .

Furthermore, the fact that Winter could not deny it shows his truthfulness.
This, however, does not mean that KONI's evidence must be accepted

merely because of the fact that that evidence is uncontradicted.

See Minister of Justice vs Seametso 1963(3) p. 530 SALR A at 534 G-H.

Ad paragraph 45.8:

There is no evidential basis for the statement that the investigation into the

PETCO three's disappearance was pursued with a lack of enthusiasm and

_professionalism.

It is contested that the poliéé monitored Mr. Goniwe so closely that his
disappearance could only have taken place with their knowledge and/or
connivance. This is in dispute and there is no acceptable evidence before

this Honourable Court to show that this is the position.
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Ad paragraph 45.9 :

The fact that Winter had access to the investigating diary does not mean that
there was anything sinister regarding it. In fact, Winter preserved this

document and kept it in the Goniwe files at Cradock who are all intact and -

‘are in the possession of the Deputy Attorney-General. This clearly pdints to

an innocent possession of the facts by Winter and is directly contrary to the

inference sought to be drawn by the legal representatives of the families.

To state that W/O Els was a very junior policeman is also not correct and
there is no factual basis for it. =~ There is no-factual basis for the statement

that W/O Els was subject to the orders of Major Winter. In his

~ investigations W/O Els was not subject to the orders of Major Winter.

The "Motherwell investigation is by agreement not dealt with in this ihéuest

and we therefore refrain from commenting on the reference thereto.

Ad paragraph 46.12 :

Col. Du Plessis could not confirm that security policemen were present

when the death of people were discussed.

See Col. Du Plessis, Record, p. 2438/9.

There is therefore no evidence to the fact that Brig. Van der Merwe was

present when these aspects were discussed.
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Ad paragraph 57 :

Winter's evidence as to the reason for him obtaining the evidence makes
sense. If he had any ulterior motive Winter would not have placed this on

file and kept the file to date.

~ Ad paragraphs 58 and 59 :

As stated repeatedly, no value should be attached to the evidence of Mr.
KONI. As pointed out above, the fact that Mr. Winter-could not :remember
speciﬁcally where he was on that day, points to his innocence. If he was a
party to a cérefully and well plannéd murder, hé would have made cegtéin
that he had an alibi.

>

Ad paragraphs 60 - 64 :

We submit with respect that Winter was a good witness. = He testified to
matters which occurred some eight years ago and his evidence was not that
of a person who was guilty to a crime of this nature.

Cf. e;g. his evidence on Record p. 670.
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Ad paragraph 65 :

It is denied that Winter was not a credible witness. He was not evasive. His

‘evidence does not reflect on his truthfulness or not, but shows that he was

testifying to events which occurred many years ago. The reference to

Annexure "B", the Memorandum of the Commissioner of the SAP, Bundle

A2, p. 105, is ill-founded. It is clear from a reading o pp. 628 and 629 that

‘Major Winter referred to the contents or the facts contained in the

document, and not document B himself. The memorandum that he testified
about later on was not-: Annexure "B" but was another memorandum that he
testified about.

See Record, pp. 629/30. '

See Record, p. 834 lines 4-5.

p A3l -937

This reference is therefore misleading and ill-founded. The most impo'rtant
faqt isthat the Cfadock files of Goniwe are all intact and in possession of the
Deputy: Attorney-General. The most iniportant document, namely WHI1,
was also preserved. If Wintef wask a party toa well;planned execution of
the deceased, it is highly improbable that he would have kept this potentiaily

damaging evidence.
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Ad paragraph 66 B

We deny that Winter's evidence is contradicted by the monitoring referred

to in paragraphs 26 to 40 of the Heads of Argument.

Ad pa:agranh 6}8 :

Winter. testiﬁcv:d»,lthat his: "Koevoet agtergrond" existed . of dialogue with
civilians. |

Record. p. 876, ']ines 28-29.

This is further confirmed by his appointment to the Peace Committee.

Record, D. 842 lines 15 - 18.

It is respectfully submitted that the so-called "Koevoet element” which the
representatives of the family tried to introduce into the inquest, was an

remain a red herring.

Ad paragraph 69 :

There is nothing sinister about Winter's response that AZAPO was
responsible for the murders. - Winter's concession that he would not repeat

the theory after what he heard was not correctly made. It is submitted that

AZAPO still remains a possibility. The making of the c{on,cvession, however,

shows Winter's innocence.

See in this regard further para. 7.38 hereafter.
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Ad paraglrap h 70 :

It is denied that Major Winter was not a credible witness. The evidence of

the 28th Juhe 1985 in so far as it relates to the evidence testified to by Mr.

KONI must be diSregafded. W.inter"slkacquisvi‘tibn ’of .‘th‘e investigation diafy
makes sensé, and there is nothing sinister in it. There is no evidence that he
downpiayed'his obvious bllcn‘ovkviedge of Goﬁiwé's moveméhts. He was
furt'helrmoré.not e‘vasi>ve,"an'd the fact that hke céﬁld not reply directly to
question$ merely had to do with the bfact\ that so mahy years have elapsed.

The concessions made by him to Counsel for the families point to him being

a truthful witness.

Ad paragraph 71 :

It is conceded that Snyman was not a good witness. His evidence, however,
does not point to him being involved in anything sinister but is mérely

because of the lapse of time and the fact that he could not remember. He

‘also made concessions that point to his innocence.

Ad paragraph 76 :
Snyman did not say how Goniwe would have been monitored. It is common
cause that Mr. Goniwe was monitored on the day of his death, namely by

way of the tapping of his telephone.
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 Ad paragraph 77 :

It is disputed that the murders of Goniwe and the deceased could not have

‘been executed without the co-operation. and participation of the security

branch. There is no factual basis for this and in fact it is nonsense. The
fact that Snyman was not a good witness does not mean that he was a party
to a gruesome murder. It is also not proper to say that the security branch

had the motive to kill Goniwe. There is no suc_h evidence.

Ad paragraph 79 :

See in this regard the cross-examination of Du Plessis, Record. p. 2430 and

2431 in regard to the fact as to  whether the police's knowledge of Goniwe's
movements. It is totally in dispute that the police were aware of Goniwe's

movements.and plan up to his death. There is no evidence in this regard.

Ad paragraph 84 :

All the minutes of the EP JMC are not before the court. It can therefore nof ‘

be accepted that the death of Mr. Goniwe was never discussed at a later

. meeting after the 27th June 1985. .

Ad paragraph 88:

As regards the destruction bf documents, see the affidavits of Wilkins F10,

Meyer F11 and Hattin,éh F12.
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The important point to note is that the Cradock files Were kept intact as was
WHI11. Itis inconceivabie that if the police dest’royedkdocume.nts in order to
wipe out any reference linking them with th¢ death- of Go_ﬁiwe_and the
others, that the Cradock files would have been kept intact and that WH11
would have been kept. This, we respectfully submit, is an important pointer
to thé factthat the police are innocent and are not involved. This fact is

therefore inconsistent with an inference that police were involved.

Ad paragraph 90 :

It is denied that the murders were well planned and professionally executed.
The evidence of Winter is opinion evidence and it is still for the court to
decide whether that is so. It should be borne in mind that within a few days
tlhe bodies were not only identified but the vehvicle was also found and
identified.

See also the evidence of Van der Westhuizen : Record, p. 3005.

Ad paragraph 92.2 :

There is no.evidence that the number plates- were removed from Goniwe's

car and a false number plate was attached after Goniwe and the others were

-attacked. According to W/O Els it appeared as if both the CAT and the CB

number plates came from the deceased's vehicle.
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Regarding the parking tickets, see above. As pointed out ébové, not only
the security branch was located in Strand Street, but also other Government
offices. As furthermore pointed out above, even Mr. Goniwe travelled with
false number plates from time to time. |

See the affidavits of Brig. Roeland F31 and

Botha F33.

Ad paragraph 94 : -

The attempt to prevent the identification of the four deceased failed
dismally. We are not quite sure what weight should be attached to the
statement that the killers would have had to be equipped with petrol.

Anybody can buy petrol.

Ad paragraph 95 :

It i§ not beyond doubt that thé gun used was a Gevarm. See the further

affidavit of Wolmarans dated 14th December 1989 and annexed to Fl.

Ad paragraph 96 :

As the bodies were burned, it can never be said that there was no resistance
from the victims. Any signs of resistance would have been destroyed by the

fire.
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Ad paragraph 98 :

It is once again denied that Goniwe was SO closely moniforéd by the security
branch as is submitted on behalf of the families. There is no evidence -
whatsoever to show that Goniwe and the others could not have been killed
without the co-operation or participation of the security branch, and this is a

far-fetched statement.
o

Ad paragraph 99 :

The fact that witnesses concede that the only institution with the capability to
execute the murders were the security forceé, does not mean that this is in
fact the position. AZAPO was as capable. -

See Van der Westhuizen's evidence, Record, p. 3003, 3004, 5.

Ad paragraph 100 :

As pointed out above, the concession by Winter was not correctly made.

Regarding Van der Westhuizen's evidence as to the capability of AZAPO,

see his evidence, Record, p. 3004, 3005.
It is not apparent why it was improbable for AZAPO to have effected fhe
killings. The fact that there was no signiﬁcant‘AZAPO presence in Cradock

does not mean anything. In this regard the following is impdrtant:
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Mr. Goniwe was the regional organiser of the UDF. See Al and

10.

The three other deceased were also members of the UDF.

The president of the UDF, Mr. Fazzie, (A8) confirmed that there
was a battle between AZAPO and the UDF during 1985. AZAPO
~attacked many houses of UDF members with petrol bombs and
. bum.ed them down. UDF members were also killed or injured.
(A84). Mr. Magina &scribed this aé a war between the two
factions.

- P148.

- Mr. Coetzee (A9) a member of the Gelvandale Youth,Movement
‘and a body- affiliated to the UDF mentioned that during June 1985
the conflict was at its worst between AZAPO and the UDF.

Members necklaced each other and burned houses down.
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According to Mr. Coétzeé the meeting of the é7th June was at his
| housé because Mr. Magqina threatened the UDF after a hand
grenade e*ploded outside Magina's house. They were-gfraid to
meet at the UDF offices. Fakzzie (A_S) confirmed the incident with
Magqina. According to him Magina and about 15 AZAPO ‘members
stormed into the UDF offices during a meeting and. said that they
- were going to take revenge. Maqiﬁa confirms the incident although
he only mentioned that he had four mémbers with him and that

there was no threat. (P142).
It is therefore important that the UDFF members were afraid of AZAPO at
the time of the incident. AZAPO did kill UDF members and AZAPO

therefore clearly had both the capability and the motive for the killings.

7.39  Ad paragraph 103 :

In so far as this statement relates to the South African Police, it is disputed.

7.40  Ad paragraph 104 :

The statement by Du Plessis is not evidence against the South African Police
and does not relate to them. Even if AZAPO were involved in the killing, it
is clear that the killings would have been politically motivated. To say that
because of the fact that the killings were politically motivated it therefore

has to be the security forces, is a non-sequitur.
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Ad paragraph 105 :

These,‘works have nothiﬁg- to do with the South Af;’rica.n Police.

- Ad paragraph 112 :

* This is disputed and we submit with respect that there is no factual basis for

this far-fetched statement.

Ad p_afagragh 113 :
It is disputed that the Sécﬁrity branch had the motive to kill Goniwe and -

Calata and Mkhonto. In fact, this supposed,'rhotive is directly contradictory

‘to Winter's attitude, namely the reappointment of Goniwe. Winter is

supported that this was his attitude in the evidence of Vermaak referred to

“above. The documents of McCueh, Fraser and the BSB document has

nothing to do with the South African Police.

Ad paragraph 114 :

The evidence of Van der Westhuizen givén in the Record, p. 3003, 3094,
3005 is ’ignore‘d. It is conceded by Van ‘der Westhuizen (that AZAPO
probably had the capability to plan and execute the murders. They also-had
the motive. Factually this is clearly the position and no argumenvt can just

wish these facts away.
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7.45 Ad paragraph 115 :

It is disputed that there is any compelling conclusion that the South African
Police were involved in the execution of Goniwe and the others. There is

no acceptable evidence in this regard.

7.46 Ad paragraph 116:

It is respectfully submitted that no finding can be made against any
individual member of the South African Police, nor against the South

African or any of its branches.

8.
It is therefore respectfully submitted that there is no evidence linking the South

African Police or any individual members thereof to the deaths of the deceased.

P J DE BRUYN, S.C.

J. WESSELS

CHAMBERS
PORT ELIZABETH
26 JANUARY 1994
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Al.

AZ.

INTRODUCTION

| ¢ : |
In the light of the fact that new evidence has been

adduced, the new pbints that have been raised together with
additional .- argument and heads by . various counsel,

additional submissions are now filed.

We have kept our additional submissions to a minimum and
have not reiterated points already adequately addressed in
the additional heads that have already been received (i.e.

for du Plessis and the families).




B. VAN RENSBURG'S EVIDENCE

B1. As a result of a communication between Van Rensburg and his
former counsel, his former counsel (SADF counsel) no longer
represent him and he is represented by Adv. Van Rooyen, has
filed'a new affidavit (Bundle 4, F39) and has again given
evidence (Record, new pages 792 - 1049). The affidavit of
A.E. Vorster (Van Rensburg's former secretary) has noﬁ also
been admitted (340), furthermore she and Geldenhuys (who
formerly gave ‘evidence) were called after Van Rensburg

completed his new evidence.

B2. Van Rensburg's evidence differs substantially from his
former evidence. The key‘diffefence,is that he now submits
,that he received the Signal on 12 June 1985 and personally
introduced elemenfé thereof into the Geldehhuys report on
12 June 1985 and he sent the report to Cape Town on 12 June
1985.  His own additions included paragraphs 40, 41 and‘in‘

' paragraph 3 the words "Oostelike Provinsie GBS het ook 'n
kort skriftelike inset gelewer" (Bundle 2 p. 70). He
edited, made alterations and the said additions and then
sent off the report‘to Cape Town, after the Committee had
sat and without informing the Committee or its chairman of

! these changes or of the arrival of the Signal. ' Geldenhuys
and other members of the Committee were never shown the
Signal.

B2.1." This ' former evidence was to the effect that:
(a) He only received the Signal on 17 June 1985.

Rp 30 (6 - 19).



(b)

(c)

()

(e)

(£)

He was fully satisfied with the Geldenhuys report. It was
full ‘and complete and even dealt with} the possible

detention of Goniwe's: '.'luit'enante" (Mbulelo Goniwe &

‘VCalata);

Rp 85 (20) - 86 (5)

Rp 146 (7 - 10), 146 (29) -'147 (3)
Rp 32 (20) .

Also see Rp 148(31) - 149(21).

Geldenhuys sent his report to Cape Town on 12 June 1985.

Rp 25 (15 - 27)
Rp 26 (17 - 22) o .

The reference to a "skriftelike inset" from the "Oostelike
Provinsie GBS" was probably a reference to the signal of 23
May 1985.

Rp 138 (8 - 11).
Rp 148(31) - 149(21).

The Sighalv addéd nothing and he was 'gebelg" by its

language.

Rp 47 (1 - 10), p 48 (1 - 7). .
Bundle 1 p 121 & 122 (paras 3 - 5). -

- He could have destroyed, filed or given the Signal to

Stemmet.

Bundle 1 p 122 & 123 (paras 4 - 7).




B3. The SADF's original heads of argumehf criticised the former
evidence ofWVan Rensburg and argﬁe, inter alia, that the
Signal was received before 17 June 1985 and that elements
thereof were incorporated in the Geldenhuys report. Van
Rensburg's new. evidence and affidavit resemble the
submissions in the SADF's original heads and if accepted

would be compatible with those submissions.

SADF‘original heads, 16 - 18, paragraphs 18 to 18.7. (See
also p 19 & 20 paras. 18.8 - 18.9.2). V :

B4. The .new direction of Van Rensburg and his ‘'nuwe
herinrneri‘nge"» are according to him as a result of his
realisation that le Clus was a full-time student in June
1985 and thérefdfe could not have beén the drafter
("opsteller") or sender ("afsender") of the Geldenhuys

report. °
Bundle 4, F 39 para. 10.

B4.1. This trigger of Gelderhuys' new recollections ("nuwe
' ‘herinneringe") does not stand-up to close sbrutiny.
The new heads for both Du Plessis & the,ﬁamilies have

dealt with this in detail.

(a) Van Rensbﬁrg never in his;éffidavits or his former evidence
ascribes any role in respect of the Geldenhuys report (or
Committee) or the Signal to le Clus. In fact Geldenhuys

- . and he were the key role players.



(b)

(c)

BS5.

Van Rensburg knew from the begigning,that he was the key
figure in respect of the Geldenhuyé'"werkkomitee". He had
attended the "GVS - aksiekomitee" meeting (not le Clus), he
had given the “"voorligting" (with reference to the 23 May.
1985. signal and the attitude, as he put it, of the
"Veiligheidsgemeenskap"), the reportbacks were to him each
day (not le Clus), he received the Signal (not le Clus).
His name is also given for inguiries at the top of the

first‘page of the Geldenhuys report.
See Bundle 2, p 70 (agaih no mention of le Clus).

Rp new p. 998 (7 - 29)

Rp 281, p. 151 (see also R new p 1001 (9 -31))
Rp 29 (25 - 30) & Rp

R new p 999(7) - 1000 (4).

If Van Rensburg thus always believed and knew he was a key
role player in respect of the Geldenhuys report and signal,
then he cannot rely on the argument that he had up till
August 1993 believed it was le Clus who was the drafter,
editor, amenber and sender of the report.

The former evidence of Van Rensburg wa$ clear - there was
absolutely no nééd to change the Geldenhuys report. There
was no need to edif or add to the report. ‘Now in his new
evidence the report reguired amendment and editing, while
the Signal which formerly offended him and added nothing,
became a vital element which had to be incorporated into
the report, deépite the fact that neither Geldenhuys nor.
his Committee had seen it.\ It is submitted that this

volte-face cannot be accepted.

01d evidence: Rp 85(20) - 86(5), p 146 (7 - 10), p 146(29)
- 147(3), p 148(31) - 149(12).




B6.

Van Rensburg has now given several versions of when he
received the Signal and who saw it, who he gave it to and
what might have happened to it.r-His evidence and these

changes are most unsatisfactory.

See also SADF originalvHeads) Du Plessis‘& Families Heads
(both orginal and new).



cC. MRS VORSTER'S EVIDENCE

C1. We submit that Mrs Vorster was a credible.witness and that
her evidence can be relied upon, including’thoSe aspects
which contradict Van Rensburg. To a large extent she is
neutral vis-a-vis the occurrences which form the basis of
this enquiry. - There is no obvious reason why she should
give false_évidence to favour any particular version Which
is being a;guednbefore‘this Court. Neither was any motive
to give false evidence alleged against her in cross-

ekamination by any of the Counsel.

C2. Although Mrs. Vorster did concede the possibility that she
might have given both the signal and the"report to Van
Rensburg as. 2 open and loose documents,

R new p. 1063 (5 - 8).

C2.1. . we submit that the probability of this haviﬁg in fact
occurred, is highly doubtful, especially in view of
the evidence regarding the handling and dispatch of

top secret documents.
Bundle 4 FBV(Wybenga)

C3. Throughout her evidence Mrs. Vbrster was adamant the she

did not type the Geldenhuys report.

Rp 1059 (13 - 14)
1063 (22 - 23).

C3.1. In view of Van Rensburg!s evidence that he himself
cannot type on-a word processor, and no reason having

. been advanced before this Cburt.why, on 12 June 1985,

- Van Rensburg would have taken his typing to anybody




C4.

6ther than his peréonal typist, we submit that it is
highly improbable that the final draft of the
. Géldenhuys' report was ‘edited and tYped at Van
Rensburg's request (giVenLMrs. Vorster's denial that

she typed it). | ‘ “ I
The above submission fits in with Geldenhuys' initial
evidence (and even at first during his latest testimony)

that he had sent the report.

R new. p. 1066 (28) - p. 1067 (1)



D. GELDENHUYS' NEW EVIDENCE

D1. We submit that Geldenhuys was unwilling to make a complete

about facé and change his previous evidence: at the same

time

hoWeVér,, he was reluctant to differ from Van

Rensburg's new version. This forced him to give evidence

which in some instances, simply cannot survive scrutiny.

D2. The following examples illustrate the point:

D2.1.

D2.2.

D2.3.

D2.3.1.

Geldenhuys agreed readily that Van Renéburg would not
havekthe authority to change the essence of their

report, without referring back to the Committee.

Rnop 1069 (14 - 27)

He also agreed that the Committee itself should judge

what the essence of its report was.

Rnp 1125 (4 - 6)
1125 (10 - 23).

-Despite this Geldenhuys flatly _maintains that Van

Rensburg could add to the repdrt, from documents which

were not before the Committee.
Rnp 1135 (3 - 13).

He clearly fails to appfeciate that in so doing,
without referring back to the Committee, Van
‘Rensburg added to the essence of the report (and
changed it) and Van Rensburg denied the Committee
the opportunity to judge whether the essence of
their report had been changed and whether they
agreed with and sﬁpported those changes‘(which in

respect of paras. 40 & 41 impacted on certain of




D3.

D3.1.

D4.

10

the delegates' departmehts "line functions").

Geldenhuys readily agreed that there was no possibility
that a person could simply by virtue of his rank, change or

overrule the Committee's recommendation.
Rnp 1127 (10 - 13), (27 - 31).

However, when it was put to him that Van Rensburg, not
belng a member of the Commlttee, by addlng to their
recommendations w1thout referrlng back to them, did
just that, he gives a long and it is submitted,
‘irrelevant answer, in an attempt to evade the
Lchsequence of his support'for Van Rensbufg. '

Rnop 1128 (11) - 1129 (9).

We SmelL that Geldenhuys, forhwhatever reasonf tried te-
allgn his ev1dence w1th Van Rensburg' s new version, while
attempting not to renege on his own prev1ous ver51on. It
is submltted that hlS new ev1dence where 1t tends to
support Van Rensburg s new ~version, yet contradlcts his
prev1ous evidence or is agalnst the probabllltles, should

not be accepted. o : B

(S
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THE SIGNAL OF 7 JUNE 1985

The points we made in section G of our original heads ere
it is submitted all stillvvalid.

Our original Heads: section G.

We still~have,e.situation where the Signal wes‘not'seen or

- considered by Geldenhuys or his Committee.

E3.

On Van Rensburg's original version (Buhdle 1 p 114 para. 5
and also p 121 - 123) he receited the Signel shortly after
his telecom with Van der Weethuizen’but apparently chose
(because of its."dﬁbbelsinnige" wording it eeems) merely to
show it to Stemmet and fileher destroy it. ' On his evidence
in March 1993 he said he received the Signal after the

Geldenhuys report had been sent, namely‘on 17 June 1985.
On both of these versions the Signal was deemed by him to
either be "Vdubbelsinnig" and to have no value for the

| “Geldenhuys Committee.or/report (elther because it added

‘nothing and was unclearigg because the report included all

the ‘relevant factors and the Signal ~therefore ‘was

E3.1.

E3.1.

irrelevant).. If Van Rensburg' s new ver51on is rejected

‘then we still do not have the Slgnal of 7 June 1985 hav1ng

a role for. the Geldenhuys Commlttee or report.

If one accepts the 4version ’that ‘the Signalkbwas
received by Van Rensburg on the 12th,vthen one still
has- the fact that the Signal was :an ambiguous
.document, which cannot easiiy be reconciled with a
- document for consideration by a Committee to consider

the re-appointment of Matthew Goniwe as a teacher.

1. Van Rensburg merely latches onte the 2 names which
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appear'in‘both.the Signal and the report as one of the
~‘key points to link the Signal and the report.

E3.1.2.  Paragraph 40 of the Geidenhuy'sarepqrt however reads

'

as: follows:

"Dit kan oorweeg word om meelopers van Goniwe, soos sy
neef Mbolelo Goniwe en Fort Calata na die Direkteur
vir Staatsveiligheid te verwys _vir moontlike
.aanhouding of inperking. = Dit mdet\ egter nie
onmiddellik saamval met Goniwe se aanstelling nie
aangesien die weereens 'n moontlike uitkomkans vir
Goniwe kan bied. 'n Geskikte tyd en omstandighede

.moet hiervoor afgewag word."

E3.1.3. It can be seen that paragraph 40 deals with:

(a)

b

(b)

(c)

"Sy neef Mbolelo Goniwe" (not "broer of neef" as used in

the Signal).

It gives the option of "aanhouding of inperking" (no
mention of "permanente verwydering uit die samelewing").

Van Rensburg has now obviously carefully studied the
Geldenhuys reporf (see Bundle 4, F39 and his new evidence),
yet especially paragraph 41 is a paragraph that should
obviously have carried the blessing of at least the Police,
"Veiligheidswetgewing" énd Education and Training
representatives on the Committee. The "flow" of the report
and especially paragraphs 39 to 42 show a delicate
balancing of the interests of the various departments on
the Committee, it is inconceivable that van Rensburg who
set-up the Committee to allow the various departments to
reach a compromiSe, given their conflict of interésts,
could possibly interfere with and alter the dellcate and

negotlated points made by the Commlttee.
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Bundle 2, p 70 - 77(a) esp. at p 77.

‘Bundle 1, p 114 & 115 paras. 7 - 8.

It ismsubmitted‘that van Rensburg's new versiqn of what
happéned on 12 June 1985 should be réjected;'mHowever'it is
still clear that he did receive the Signal,‘it is howeVer

evén more guestionable as to what he did with it.

See also our comments i.r.o. Geldenhuys and Vorster.
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F.  GENERAL POINTS AND RESPONSES

F1. In reépect of the annexﬁres to Bundle 4, F4 (du Plessis'.
affidavit) the SADF argument is that the Katzen documents:

are

"innocuous" and are '"capable only of an innocent

meaning on the probabilities".

See R new p. 691 (9 & 10), 684 (14 - 19), generallybp 676

et seq.

F1.1. °

F1.2.

The annexures to F4 alone, it is our submission
clearly contemplate or envisage actions which can

result in deaths.

See Bundle 4, F4:

: Annexure A: (by van der Westhuizen) p 11 para. 5, p
15 para 4, p 16 para 14, p 17 para 18 (a) & (c).

Annexure B: (written by another, signed by Van der
Westhuizen) para. 14.:ip 7, (4) & (5); p 9 para. 14
(c) (5) (a) (7) "coup de etat"; p 8, para 14(6).

Annexure C: p 1, para. 1 (c)(i)(c) & (d); p 3 (1st
paragraph on page); p 4, £(i) & (ii). -

Annexure D: p 2, E.

The copieS‘written or signed by Van der Westhuizen

"contemplate getting rid of ex President Sebe. Special

Forces are contemplated, a .coup de etat is
contemplated to name just a few of the sections quoted

above.
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A point that still is not clarif;ed is that Matthew Goniwe
was a_key cause of the unrest, Cradock was the centre of
the unrest and the Eastern Cape was the main centre of
unrest in the entire country, yet on Van Rensburg's and Van
der Westhuizen's versions, Goniwe and the'Signal and the
Qeldenhuys Committee's results were of so little importance
that they never even discussed them (both of them were in
Pretoria on the 12th at the SSVR: i.r.o. Plan Strelitzia).
However both the "Noodtoestand" and "Plan Strelitzia"

Jlargely flowed‘out of the results of the unrest in the

Edstern Cape (with Goniwe at its centre). How could they
have deemed the result of Goniwe's actions (and those of
his associates and organisations) of such high priority,
yet treated the question of fhe Signal and the possible

implication of the Geldénhuys Committee and its report so

~cavalierly? Their lack of interest or khbwledge of what

F3.

F3.1.

F3.2.

happened to the Signal and if they ever discussed what to
do in respect of Goniwe, it is submitted was feigned

ignorance.

"The argument on behalf of the S.A.P. criticised various

points individually in réspect of our original heads of

argument.

In respect”of_the withdrawal of the parking tickets
(our original heads D9.1. - 9.5.2.), our argument is
that whoe&ér parked the vehicles with the false
CB10627 number plates, appears not to have worried
about being caught (our para. D9.3.1.), irreSpective
of who had the tickets withdrawn.

The Bluewater Bay. inqueét' (Bundle 5; G73) merely
“indicates that as regards information/intelligence,

the Security Police shbuld'have known (given the fact
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' their member found the bodies) that bodies of épparent

unrest victims would not necessarily attract excessive

interest, if found ih:that area.
See our orginal D6.4.

We poiﬂted at possible motives, opportunity and the

‘like in our original heads (Sections F, F(A) and F(B)

as  factors to "weigh when considering the

probabilities.~~l

R v de Villiers 1944 AD p 493 at 508

"R v Blom 1939 AD p 188 -(on how its facts were
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G. THE LEGAL QUESTIONS

'G1.  Prima facie

G1.1.

. G1.2.

were accepted.

We submit that a presiding-officer at an inguest is in

- much the same position as the presiding officer at a

preparatory examination under the previous Criminal
Procedure Act (Act 56 of 1955).

See Section 74(1) of Act 56 of 1955.
Tt is submitted that at the conclusion of an inguest,

the presiding officer must decide whether there is

suificient evidence which may establish the guilt-of

. a.suspect, were he to be b:osecuted, and the evidence

'As to the test which the presiding officer must apply

we submit that the expression prima facie in section
16(2) (d) of the Inquést Act must be interpreted

against the above backgfound; "The existence of a

orima facie case, must ~be_ determined on all the

"evidence" before the presiding officer, which may
include hearsay evidence, or evidential material in
the form of unsworn statements. It stands to reason
that in this sense, a prima facie case may be

different from that finding at a criminal trial, where
ordinarily, hearsay evidence would be ihadmissible,’as
well as unsworn statements not made _viﬁg voce and the
fact that the accused does not have to give his

version.

See Swift Law of Criminal Procedure Second Edition
p 121 - 122, p 129 - 130. '
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Standard of ovroof

As to the standard of proof requi:éd; we maintain fhat_it
cannot be ‘higher' than on a balance of probabilities.
Because of the nature of inguest proceedings it is quite’

possible and often  happens, that a presiding officer must

make his finding on affidavits placed before him. In the

absence of any cross-examination of the deponents of such
affidavits, it stands to reason that the finding cannot be
beyond reasonable doubt, where reasonable doubt can very
easily:beAcreatad merely by croSs—examining the deponent of

an'affidavit;_

Applicability of the presumotion of innocence in an incuest

" We submit that the presumption'of innocence only finds

application in adversarial proceedings, where an allegation

\

of misconduct or crime, is made.

May'"South African Cases and Statutes on Evidence
Fourth Edition par. 240.

Hoffmann _and Zeffettﬁ "The South African Law of
Evidence" Fourth Edition p. 513 - 515.

Hoffmann describes the "presumption of innocence" as "not"
a presumption in the usual sense but ‘a general rule of
policy which requires that the prosecution should

ordinarily bear the onus on all issues" (p 513).

We submit therefore that this presumption finds no
application in inguistorial proceedings, where a fortiorji

there is no onus on any party.to prove anything.
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ce

The 2Admissibility of Similar Fact_Evidence regarding the
Katzen Documents ‘ ' '

The Court is respectfully referred to May (Op Cif) par.

385, 386 and 387.

The offence of Incitement in contravention of section 18(2)
of the Riotous Assemblies Act 17 of 1956 .

We submit that absence of a causal connection betweén an

incitement to kill, and the eventual death of a victim, is

no bar to a conviction for ‘incitement. In fact, if such a

causal connection exists and can be proved, the inciter
becomes a party to the crime of murder, and should be

charced as such; but if only the incitement can be proved

~against the accused, and not the commission of the murder,

he obviously cannot be either charged with or convicted of

murder.

Snyman "Strafreg" Derde‘Uitgawe (2nd E4) .p 319.
Burchill & Hunt "SA _Criminal Law & Procedure', Vol 1
(2nd E4) p 473.

We zZurther submit that in the absence of such a causal

connection, even“if an inguest Court cannot find in terms
of Section 16(2) (d) that the death of a deceased was

broucht about by an act or omission prima facie amounting

to an offence on the part of any person, that the Court is
not precluded in its analysis of the evidence, from
commenting on an obvious offence by any person, which

appears from the evidence.

/
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A INTRODUCTION -

The inquest'intb the deaths of Matthew Goniwe, Fort
Calata, Sicelo Mhlauli and Sparrow Mkonto was re-
opened in terms of section 17A(1) of Act 58 of 1959

before the Honourable Mr Justice Zletsman, Judge

President of the Eastern Cape Division of the Supreme

Court.

Volume A p 3 (24 - 28)

A2. ’The'inquest papere now consist of:

(a)

(b)

~

The record of the inquest proceedings in the Supreme

Court (Volume A p 1 - 78 containing the introductory

addresses and the remainder of the record pages 1 -

'3353) .

The "Bundles" of exhibits'and'the original inqueet

record:

Bundle 1: First Volume of documents ("the Signal

‘d0cumentS").
Bundle'z Second'Volume of documents (State documents

" of officials and commlttees)

Bundle 3: Third Volume of documents (Diverse aspects
' such as the Hammer allegations, the
foadblock allegatiohs, the CB 10627 number

plate and parking tickets,.etc.).

Bundle 4:'The "F" series ‘Qf exhibits (these are
= further affidavits). ’
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Bundle 5: The "G" series of exhibits (these are

documentary exhibits).

Bundle 6: The original inquest record.

A3. . There are also physical exhibits:
Exhibit K1 : Detonator;
Exhibit K2 : Limpet Mine;
Exhibit K3 : Map (this was handed in with F.24). ;
-A4. The heads of'afgument for the families present a thorough
"and useful overview of _the' facts and organisations
mentioned during this inquest. We will only repeat factual
statements and references to the evidence, where they are
necessary in the development of our argument.
Families Heads '

Ad.1. . The heads of Argument for the SADF deal primarily with
the Signal of 7/6/85 (and its interpretation) and the
credibility of du Plessis.

'.SADF Heads ’

A4.2. The heads of Argument oh'behalfvof the Police deal
primarily with the credibility of Xoni and those
points in the Families Heads which allege or imply
police involvement in the murders of Matthew Goniwe
and his companions. ' ’

Police Heads
Ad. 3. The heads of Argument on behalf of du Plessis largely

confirm and add to the points raised for the families
(Families Heads), they also, inter alia, defend Adu
Plessis' credibility, deal. with - the 'Counter

‘Revolutionary Warfare' and operation Katzen.

Du Plessis'_Heads



Ad4.4.

AS.

Ab6.

The main issues raised and in dispute, at this stage,

are:whether van der Westhuizen and other specified
' persons, the SADF and/or the Police and particularly

the Security Police murdered Matthew Goniwe and his
cgmpanions and furthermore whether the 'Signal, du-
Plessis, Koni and thevevidence and documents as a

whole cast ahy reliable new light on these guestions.

'Families' Heads paras. 3.2, 115.

‘The re-opened inguest has had access to a number of top

secret and secret documents and information which was never
before of public knowledge. The new information has placed

this Court in a unique situation to consider how persons

‘'such as Matthew Goniwe were considered and viewed in

structures and documents of government (and the National
Security Management System) which till now were largely

secret and taboo.
Bundles 1 & 2 & 5 generally.

In these submissions we}propose,'while'keepihg in mind that
this is an inquest, to consider the factors surrounding and
leading up to the murdefsion~27«June 1985. We will
consider the - deceased and how they Were\murdered; the
possible suspects their circumstances, pressures = and
possible motives. Thereafter we will examine how the
Signal impacts on _the facts :énd3 the general scenario.
Finally we propose to evaluate the circumstanées and submit

what our conclusions are.



A7. 1In these submissions commonly used abbreviations for the
l various bodies will be‘used (see Families' Heads). Given
the changing ranks Qf the role players and titleS'of the
deponents, witnesses,and persons referred to, we Wiil as
far_:as possible merely use:"Surnames-'or 'initialé’{ahd
surnames. ‘ . o -
J
Families' Heads esp. para. 21 - 21.7.

A771. ‘Abbreviations or shortened . fOrms (English and

Afrikaans, in that order) used hereunder are, inter

alia:
' the Signal L = the Signal messagé of 7 June 1985
EPJMC -or' OPGBS = Eastern Province Joint Management
' ‘ .Cenfre o a I o
JMC or GBS o= Joint Managément Centre
E.P. ' = Eastern Province or Eastern Cape
NSMS or NVBS =  National Security Management System
SSSC or SSVR = Secretariat of the State Security
| ' Council | o
SSC or SVR B State Security Council
UDF ' = United Democratic Front
CRADORA = Cradock Residents Association
CRADOYA = | = Cradock,Yoﬁth Association
AZAPO . ' = Azanian Peoples Organisation
SWAPO - o= South West African Peoples Organisation’
h ‘ (their armed guerrillas known as PLAN
, ~_ members) ' '
DET or "O & O" = The Department of Education & Training
Askari | = Turned terrorist (former guerrilla of

. a liberation.;novementr who now works
with State forces esp. the Police).



B THE INQUIRY IN THESE PROCEEDINGS

B1 The matters to be dealt with in terms of the Inquest Act
are pertinently and succinctly set-out in the Introductory
" section of the record (Volume A) at page 2 (see p. 1 - 3

also) namely:

1. .The identity of the deceased persons.

 2. The causes or likely caﬁses of their deaths.
é; The date of their deaths.

4. Whether their deaths were brought about by any act or
omission prima facie involving or amounting to an
-offence on .the part of any person.

- Bl1.1. The Magistrate correctly on the information before him

' "made findings in respect of all the points. The
Magistrate's findings on questions 1 to 3 are common
cause and may be accepted. The finding on question 4
is the subject of dispute at this stage.

Section 16(2) of Act 58 of 1959

Bundle 1 Forms J56 and findings.

B2 Any inquiry could move directly to the 4th question and
consider the motives, opportuhity and evidence pointing to
either individuals or groups as suspects, in respect of the

murders.

B3 The very nature of this ingquiry however calls for.a more
detailed analysis than would usually be expected or

required in an inqguest.



B4

B4.1.

The questions posed by the Inguest Act can however serve as

a useful framework to build on:-
Who were the persons murdered?
How were they murdered?

When were they murdered? o e

’Who murdered ' them?

These questions can be consideted not narrowly but as
ones to prompt an in depth consideration of the
relevant facts; they can be expressed as follows:

1. Who were Matthew Goniwe, Fort Calata, anhd Sparrow
Mkonto Sicelo Mhlauli in the context of Cradock,
the Eastern Cape and South Africa circa 19857

“"C" ‘hereunder.

2.  How were théy,murdered and more particularly what
was the likely modus operandi?

"D" hereunder.

3. When were ‘they murdéred~ vis a wvis other
developments and events circa 19857

"E'" hereunder.

4. Who murdered them or could ~have done so
| considering motive, ability, means, opportunity
and the evidence. '
"F" hereunder.



BS5.

The requisite degree of proof in an Inguest is a matter
raised in the Families' Head (paras. 4 - 20).. Section
16(2) (d) of the Act requires the Court to make a finding
whether the death of a deceased was brought about by an-act

- or omission prima facie involving or' amounting to an

»

B5.2.

B5.3.

offence on the part of any person. Since the Act itself,

is silent as to what is meant by the term prima facie in

this context, regard must be had to case law on this .point.

The only ‘(unreported) judgment dealing specifically

with the meaning of oprima facie in section 16(2).(d)

that we are aware of, is that of Stegmann J in the

inguest into the death of Dr David Joseph Webster, in

the Supreme Court of South Africa (Witwatersrand Locél
" Division), dated 22 January 1993.

.See also Families' Heads para. 9.

In the aboVementioned judgment the Court finds that in
,section 16(2) (d) the legislature, requires proof
beyond reasonable doubt of the commission of an

offence on the part of any person.

We find ourselves in respectful disagreement with his
conclusion, although the following paragraphs are, it
"is submitted, correct:

P18 ( 3 - 19) of the judbment reads:-

"However, as Mr Wessels pointed out, in my view correctly,
an iﬁquest is not such an adversarial proceeding. The
authorities. are quite clear on the proposition that the
judicial officer holding an inqﬁest is ‘not to deal with the
matter as if it were a criminal trial. (Cf Timol's case at
219 H - 292°B). It is not a criminal trial. There is no

accused person; there is no indictment or charge alleging
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the commission of‘a.specifiedvcrime by a spedifiéd person
at a speCified time and plaée; there is no prOseéutor
burdened with the duty of proving any such'allegations;
there is no stage at which any proponent's case is closed,
and therefore no occasion to apply either of the tests for
a prima facie case. An inquest is in these and other
respects entirely different from a trial. It is simply an
inquiry by a 3judicial officer for the purpose of
determining the answers to the question posed by the

legiélature‘in section 16 of the Inguest Act."
| Pages 18 (26) - 20 (10) of the judgment reads:

"In my view it is clear as a matter of historical record

that the concepts of prima fécie evidence and prima facie
proéf, both broader énd narrower,.ih'fact developed in the
context of adversariai. proceedings and depend upon the
context for their meanihg. I thereforé consider Mr
" Wessels's submission to be correct.

This conclusion leads to the further inference that
the legislature in introducihg thé term prima facie into

the context of a proceeding which does not have the
adversarial features which ordinarily invest the term with
each of its two technicalvmeanings, has used the term with
a meaning different from either of them. What then is its
meaning in this context? ‘ o | '

In my view the term prima facie, as used in the
context of section T6(%)(d) of the Inguests Act has been
introduced for the purpose of recognising and emphasiéing

that as a matter of law the judicial officer holding the
inquest, although directed to record a findihg in terms of
sectioh 16(2) (d) and accordingly to make a decision on both
the\facts and the law as to whether or not any person has
been proved to have committed an offence which brought -
about the death being enquired into, can nevertheless not

make a final and binding determination which affects the
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legal rights and obligations of interested parties. It is
in that sense that the finding is to be prima facie for it
is to remain subject to the .ocutcome of any other
proceedings which may follow and in which precisely the
same question may be enquired into and decided upon by
another court in criminél proceedings, or by another court
in civil proceedings, between all or any of the parties
having an interest in the outcome of the inquest. A
finding under section 16(2) (d) cannot give rise to a

situation of res judicata, even as between interested

persons who may have been present at the ingquest and may
have taken part in determining its outcome. It seems to me

that ‘the term prima facie was introduced to remove

uncertainty as to the nature of the decision to be made.
That the decision is merely prima facie establishes that it
is not intended to be, and as a matter of law cannot be,
final or binding and that it is liable to be superseded by
binding decisions made in subsequent criminal or civil
proceedihgs.

As to the standard of proof, for the reasons already

given I consider that the words "prima facie" are equally

applicable to the civil standard and the criminal standard.

The phrase "prima facie" is therefore no help in resolving
that question." '

Since an inquest is not an adversarial proceeding,
there cannot be a question of an "onus of proof" in
the traditional sense, on any party. The Court must
make a finaing based on the evidence (much of which
the Court itself calls for in any event). What is
required is that the Court, to be able to come to a
finding, must be satisfied to a certain degree, of the

existence of certain facts.

1. To what degree then must the Court be satisfied?
Section 16(1) requires (in express terms) that the

. Court must be satisfied beyond reasonable doubt that
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a '"missing person" is in fact dead, before recording

a finding that a death has occurred.

It is submitted, in the absence of any similar express
indication as to degree of proof required in section
16(2) (d), that based on the recognised rule of
inclusive interpretation ex contrariis, it must be

argued that section 16(2) (d) of the Act requires only
proof on a balance of probabilities. The rule above

referred to, is formulated as follows:

"Where an enactment expressly provides for certain
circumstances, it is inferred that for opposite

circumstances the contrary obtains"

- See The Law of South Africa, Volume 25
. para. 311 (b) and the authority quoted.

We therefore submit  that the term prima facie in

section 16(2) (d) is not indicative ofkproof beyond
reasonabie doubt being required, but merely means (in
its ordinary sense) "at first sight" or "on the face
of it", Families' Heads (p 9 par 18), and that, in
these proceedings, all that is required is that the

Court must make a finding on a balance of

probabilities.
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WHO WERE MATTHEW GONIWE AND HIS COMPANIONS IN THE CONTEXT
OF CRADOCK, THE EASTERN CAPE AND SOUTH AFRICA IN 1985?

In both State and more particularly the National Security
Management System (NSMS or "NVBS") organs, Matthew Goniwe

was the subject of attention, discussion and debate.

The National Security Management System is described

and set out by A.P. Stemmet and Van Rensburg. -

Bundle 5, "G1 & G2
R p 20(8) - 21(20) (van Rensburg)
R p 221(28) - 223(23) (Stemmet)

A perusal of the documentary exhibits in Bundles 1 & 2

indicates the profile Matthew Goniwe had:

The OPGBS (the E.P. Joint Management Centre) chaired
by Brigadiér C.P. van der Westhuizen, on 23 May 1985,
recommended to the SSVR (secretariat of the State
Security Council) that Matthew Goniwe and Fort Calata
should never ever be re-appointed (to any post in the
DET) .

Bundle 2 p 20 (para. 26) and p 45 and 46
See also Bundle 1 p 5 - 7 (Merbold).

The "GVS/GOS Aksiekomitee" (Joint = Security or
Operational Centre Action Committee) chaired by Deputy
Minister A. V1ok on 6 June 1985, referred the decision
on Matthew Goniwe's re-appointment as teacher to a

committee under the direction of the SSVR.

Bundle 2 p 54 para 5
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The special committee under the direction of the SSVR
was chaired by Brigadier Geldenhuys of the SSVR
(hereafter called the Geldenhuys Committee). It sat
on 7 June 1985 and considered in detail the position

of Matthew Goniwe.

Bundle 1 p 137 - 167
R p 1015 (3 -20)

The results of this Committee's deliberations are
contained in a detailed minute sent by diskette to
Cape Town on 12 June 1985 by Brigadier Geldenhuys;
This minute also made passing reference to possible
éctionvagainst "meeloperé" or associates of Matthew
Goniwe such as Fort Calata and Mbulelo Goniwe.

"Bundle 2 p 70 - 77 (a), Bundle 1 p 159 - 167

The top management of the Department of Education and
Training (DET) considered Matthew Goniwe's possible

re-appointment as teacher.

Bundle 2 p 80 - 83

The Commissionér of Police sent a minute dated 25 June
1985 to the Minister of Law & Order setting out his

recommendations in respect of Matthew Goniwe.

Bundle 2 p 84 - 115
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The Security Police Head Office, on 23 May 1985,
urgently required information on Matthew Goniwe's
recent movements and activities (and also those of his
"geesgenote"), including his visits to other areas
which resulted in unrest. This information would} it

, is submitted, have been available to the Security

Police Headguarter's staff on both 7 June 1985 (when

‘the Geldenhuys committee sat) and when the

Commissioner of Police drafted his minute dated 25
June 1985: '

Bundle 4, F6 para. 7 & F6 annexure A, section C.1.
R p 966 (30) - 967 (5),
R p 1021 (5 - 18)

The documents above indicate that persons at a high
level in the NSMS and the State considered Matthew
Goniwe as an important figure and that the problems he

posed to the State required urgent attention.

See also R p 1008 (10) - 1009 (18).

C3. The evidence also confirms Matthew Goniwe's profile not

only locally but nationally.

C3.1.

Commandant G.B. Marais identified Matthew Goniwe, Fort
Calata and '"Molile"  Goniwe (or more correctly
"Mbulelo" R p 3054 (3 - 4)) as prominent figures' in
the unrest,in his minute dated 3 February 1985.

R p 3041 (27 . - 29) & Bundles 5, G54 especially
paragraphs 3 & 6 and its "aanhangsel A" paras 5 & 11.
See also R p 3078(30) - 3079(2).
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C3.1.1. The Cradock Mini GBS was strongly against the re-
appointment of Matthew Goniwe & Fort Calata as

teachers.
R p 3046 (4 - 12) & Bundle 5, G53 para. 6.

Cc3.1.2. Annexures "A" to "B" of the minute by Commandant G.B.
Marais (Bundle 5, G53) sketch the perceived origins of

" unrest in Cradock and the people and organisations
associated with it,ahd set out a "diary" of events

(annexure "B'"). Key role players are given as, inter

alia:

(i) Cradoya (Cradock Youth Association)
(ii) Cradora (Cradock Rate Payers (sic)
Association, or more correctly Cradock

' Residents' association).

' (1ii) Matthew Goniwe ("Vir al hierdie vergaderings

word .. as voorsitter verkies...")
(iv) Fort Calata ("Vir al die vergaderings word
..as sekretaris verkies..."). Fort Calata

was also grandson of Rev. Calata, one of the
founding members of the ANC).

C3.1.2.1. The following factors were also mentioned:

(1) Cradora was affiliated to the UDF.
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(i) Cradora (and Matthew Goniwe) had links or

contact with the UDF, the Black Sash, the
S.A. Council of Churches ("SARK'") and PEPCO
("PEPKO") .

See also Bundle 2 p84 - 115 esp. p 94 péra.
8 - 10.

Snyman in mid 1985 was strdngly opposed to Matthew

Goniwe's re-appointment as a teacher, due to his

activities in Cradock, Graaff-Reinet and in the

'surrounding areas as organiser of the UDF, and due to

his previous conviction for furthering the aims of

cormunism.

" Record p 1007 (7 - 11)

Burndle 4, F6, annéexure B esp. para. 7 & R p 965 (31) -
96€ (19). .
Also R p 999 (6 - 13) & R p 986 (27) - 987 (6)

Nieuwoudt identified Matthew Goniwe as the key figure
in implementing the "G" plan (for Goniwe Plan), which
contributed substantially to the unrest and

"ungovernability" in the Eastern Cape.
R p 1583 (13) - 1584 (21)

Matthew Goniwe as UDF Regional Organiser extended his

influence to various areas in the Eastern Cape.

R p 1584 (1 - 5)

K

Nieuwoudt regarded the UDF and their sub-bodies such
as Cradora as the internal section of the ANC and as

representatives of the ANC.

R p 1584 (7 - 23)
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Nieuwoudt regarded such organisations as responsible
not only for the "G" Plan but also the establishment
of the 'amabuthos' that carried out intimidation and

the necklace (murders).
R p 1584 (15 - 21)

Van der Westhuizen considered the Eastern Cape to be
the flashpoint ("brandpunt") of the revolution against
the State.in 1984/5, with the unrest deteriorating to

anarchy in sections thereof. Goniwe in his view:

(1) Played a very prominent roll in the

revolutionary !'attack" (aanval),
(ii) Was a leading figure in the U.D.F.,

(iid) Implemented "alternative structures'" namely
the "G" or "M" plan, beginning in Cradock,

(iv) Was a leader of the militant youth movements

in the Eastern Cape,

(v) Enjoved prominence in the media (and with
the Security Police and the Department of
Education and Training).

Bundle 1 p 105 - 107 esp.:para. 4, 8, 9, 10.
R p 2451 (4) - 2454 (10) & 2458 (30 -
2459 (3) & 2463 (1).

Bundle 5, G53 & R p 2495 & 2496 (19) - 2497
(31) give further background.
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Fort Calata was an associate ("meeloper'") of Goniwe.

Bundle 1 p 108 para. 13.

C4. The documentary exhibits give additional insight into the

people who were in contact with Matthew Goniwe. It is not

necessary to quote in detail, but a few examples are

usefgl. )

C4.1.

C4.2.

C4.3.

ca.3.1.

Mr White - (first Secretary) of the British Embassy
telephoned on 25 June 1985 and arranged to see Matthew
Goniwe on Sunday (30 June 1985). -

Bundle 5, G 10 p 233 (& last para. p 232)
also G9 page 11 (29 & 30/6/85 report).

H

Molly Blackburn (M.P.C.) was in regular contact with

Matthew Goniwe.

Bundle 5, G10 p 233 (b) entry 26/6/85 - p 235
Bundle 2 p 85, p 102 (para 34.1) & 103.

In Bundle 2, the memorandum of the Commissioner of
Police indicates various people who had contact with

Matthew Goniwe e.g.:
EX MEMORANDUM

(1) Helen Suzman

(i1) Oscar Mpetha

EX ANNEXURE B

(iii) Senator Edward Kennedy
Bundle 2, p 105
(iv) - Sheena Duncan (Black Sash)

Bundle 2, p 107
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(v) Overseas journalists
» Bundle 2, p 111.
(vi) Michael Robinson (attached to the BBC)
- Bundle 2, p 111
(vii) Molly Blackburn
Bundle 2, p 112, 114
(viii) Dr Allan Boesak

Bundle 2, p 114 .

2. Although Fort Calata and Sparrow Mkonto have a much
lower profile in the paperé they, together with

Mbulelo Goniwe, are also mentioned.
e.g. Bundle 2 p.s. 77 (para. 40), 97, 104 and 107.-
The signal message of 7 June 1985 confirms the profile
of Matthew Goniwe and to a lesser extent Fort Calata
and Mbulelo Goniwe, both locally and nationally.
Bundle (Volume) 1 p 73 para. 4.
Fort Calata, Svarrow Mkonto and Mbulelo Goniwe were all
regarded as ‘'meelopers" or ‘'"geesgenote" or "militante
luitenante" of Matthew Goniwe. Fort Calata, Sparrow Mkonto
and Sicelo Mhlauli were also UDF members.

See above, also Bundle 6, A10.

Fort Calata was also a grandson of Rev. Calata (a founder
member of the ANC), secretary in organisations such as

Cradora and a fellow teacher with Matthew Goniwe.

See above.
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Matthew Goniwe however was the key figure and was seen at
the centre of the web of unrest that began in Cradock and
spread its strands into virtually every corner of the

Eastern Cape and beyond.
See above.

Siceld Mhlauli although also a teacher (Bundle 6, A42) and
a member of the UDF was not it appears a key political

figure, in Cradock or the Eastern Cape.

The probabilities are that anyone with Matthew Goniwe, on
the night of 27 June 1985, would have been killed to
prevent identification of the murderers. Matthew Goniwe

was, it is submitted, the main target.

'
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HOW WERE THEY MURDERED AND WHAT WAS THE MODUS OPERANDI?

The final finding of Mr E. De Beer in the original inguest
proceedings was that Matthew Goniwe, Fort Calata and
Sparrow Mkonto died as a result of multiplé stab wounds and
that Sparrow Mkonto died as a result of a bullet wound to
the head ('deur die kop') and a stabwound to the heart
('tot in die hart'). .

Bundle 6: finding p 2 (20) - p 3(2) and J.56 forms, also
A 46, A 48, A 50 and A 52.

Key points from post-mortem findings and photographs

are, inter alia:
(a) In respect of Sparrow Mkonto:

(i) ; Extreme burning of the body, making

identification very difficult.

(ii) A bullet wound through the skull and brain

and a second shot in the chest.

(iii) Stabwounds to both the front and back of the
chest (3 front, 3 back) with one of the
stabwounds from the front penetrating into
the chest cavity and right through the
heart. A more superficial stabwound at the
back of the neck.

(iv) . 'Death was caused by the bulletwound to the
head and'the stabwound to the heart.

Bundle 6, 2446 and A31 (photos).
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(iv)

(v)

(c)

(1)

(ii)
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In respect of Sicelo Mhlauli:

Extensive burning of the body, making

identification very difficult.

Multiple stabwounds to the body, 25 to the
front of the body, 7 to the back and a large
stabwound to the right and centre of the
neck.

Death was as a result of the multiple
stabwounds.

The right hand was missing from the wrist
and there was also a stabwound just above
the wrist. There was a stabwound to the left
wrist and a stabwound through the skin of
the palm of the left hand. '

Sicelo Mhlauli was big and strong ("groot en
fris"), while the other deceased were either
small (Mkonto) or average (Calata & Goniwe)
in size (per A46, A50, AS52).

Bundle 6, 248 and A32 (photos).

In respect of Fort Calata:

Extensive burning of the body, making
identification extremely difficult.

Sfabwounds into the front of the chest (4),
(front) stomach (2) and back of chest (4)
and back of neck (1) and probably two to the
back of the neck and one in the vicinity of
the. 10th and 11th ribs.
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(iid) The stabwounds to the front of the chest
area all penetrated the heart cavity and the
right ventrical of the heart.

(iv) | Death was caused by the stabwounds into the

heart.

Bundle 6, A50 (esp. annexure 1 & Sketch) and
A33 (photos) '

(d) In respect of Matthew Goniwe:

(1) Extensive burning of the body, making
identification. very difficult.

o (44) Stabwounds, 9 to the front of the body (from
the neck to the abdomen) and probably two to
the back of the body, one in the neck and
one in the vicinity of the 10th and 11th
ribs (the entry wound in respect of the
latter could not be found due to the burning
of the body).

(iii) °~ One of the stabwounds 'penetrated right
through the heart.

(iv) Death was caused by the multiple stabwounds.

Bundle 6, A 52 (esp. annexure 1) and A34
(photos) . '

The bodies were found spread out over some distance in the
Redhouse / Bluewater Bay area on the outskirts of Port
Elizabeth and the deceased had probably been killed at the
places where their bodies were set alight (i.e. the site

where the bodies were found) .

Bundle 6: finding esp. p 2 (20), also p 2 (20) - 3(7).
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The deceased were last seen alive by Derrick Swarts at
approximately 9 pm (21h10) on 27 June 1985, when the
deceased left 76 Kemdrick St, Gelvandale, in Matthew
Goniwe's Honda Ballade car with registration CAT 8479.

Bundle 6: finding p 2 (12 - 21) & A 10 (affidavit of D.

Swarts) .

While Sparrow -Mkonto's body was at Stone Hill Veeplaas
(near Redhouse), the bodies of the other deceased were
found on the seaward side of the N2 National Highway and on
the Eastern side of the Swartkops river. Matthew Goniwe's
car was found burnt-out near the Aldo Scribante race-course
on the Eastern side of the Swartkops river but on the
landward side of the N2 National Highway.

Bundle 6: A16 (W/O Els) and A39 (W/O Lottering)
Bundle 4: F24 & annexure (plan of relevant area which is
also exhibit K3).

The bodies of Matthew Goniwe and Fort Calata were found
approximately 1,7 km from the body of Sicelo Mhlauli, all
3 bodies having been found in the bush area between
Bluewater ‘Bay and St Georges Strand. The bodies of Goniwe

and Calata were only about 5 yards from each other.

Bundle 6: A16 (W/O Els) and A39 (W/O Lottering).

Bundle 4: F24 & annexure.



D5.1.

D6.

25

The body of Sieelo Mhlauli was found on 29 June 1985,
only after a ;fairlyf long search resulting from a
report by an unknown person.. The bodies of‘Matthew
Goniwe and Fort Calata were found on 2 July 1985 after
an extensive search involving, inter alia, Lt-Col.

Strydom and Defence Force members. -

Bundle 6: A15 (Lt Col Ferriera), Al4 (Molendorff) &
Al16 p 2 (W/O Els). R

The deceased bodies all were burnt and stabbed. In

vappearance, it is submitted, they could easily have been

D6.1.

D6.2.

D6.3.

mistaken for unrest victims (many of whom were stabbed and

burnt with petrol).

(Nieuwoudt) R p 1588 (26) - 1589 (9)
Bundle 6: A46, A48, AS50 & A52 (P.M. reports) Aa31, A32,
A33, A34 (Photographs).

The numerous stab wounds could in isolation have
suggested low tech., unsophisticated murders (with the

exception of Mkonto's shooting).

The deceaseds' murderers inflicted sufficient stab
wounds to ensure that their victims died. The burning
of the deceased was clearly not designed or necessary

to cause their deaths.

The burning of the deceased and more particularly of
their faces, the fact that the bodies were scattered
over a‘wide area and a distance from where Matthew
Goniwe's burnt out car was found all point to a desire
to hide‘the identity of the bodies and to make them
appear to be random -(unidentifiable) unrest victims.
There were numerous bodies (many unidentified) of
unrest victims in the Port Elizabeth / Eastern Cape

area during 1985.
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D6.4. There were other unidentified bodies in the Bluewater
Bay / St George's Strand area, which were found

earlier on in 1985. They have never been identified.

R p. 1177(8) - 1178(7)
R p. 935(24) - 936(6).

D7. The Bluewater Bay / St George's Strand murders of Goniwe,
Calata and Mhlauli had the appearance of unrest murders and
if the bodies had not been found fairly soon after the
murders, may never have been linked to the deaths of the
deceased. The body of Mkonto was found where an unrest
victim's body could be expected, while the other bodies
were all found at fairly isolated spots in the area of the
Bluewater Bay / St George's Strand and were difficult to

find.

AD7.1. "The fact that Sparrow Mkonto was shot, is not in
keeping with the modus operandi in respect of the
other 3 deceased and would suggest that the dynamics
surrounding his death (a distance from the other

deceased) differed from the others.

D8. The deceaseds' murderers it is submitted must have taken
both the deceased and their wvehicle into the murderers'
control on the night of 27 June 1985, probably before the

car and its occupants left Port Elizabeth and its environs.

D8.1. The Honda Ballade and its passengers probably stopped
without a struggle and were taken into the control of

the murderers.

Bundle 6, A57 (Klatzow)

(7
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The lack of physical damage to the Honda Ballade and
lack of reports of a high speed chase or any other
unusual circumstances invo;ving_the deceased and their .
car would suggest that the deceased surrendered to

either someone they knew and/or to someone who they

~accepted could take them from their car.
~ Bundle 6, A57 (Klatzow)

"Given the tensions between the U.D.F. and AZAPO in

Port Elizabeth it is highly unlikely that the deceased
would have merely stopped and surrendered themselves
to AZAPO members.

D9. The murderers obviously must have had vehicles to convey

themselves and the deceased te the various places where the

bodies were later found and where the burnt out Honda

Ballade was found.

D9.1.

D9.2.

e

The burnt number plate CB 10627 found on the scene
where the deceased's Honda Ballade was burnt out is a
vital clue. The fact that various parking tickets
were issued to both a Datsun and a Ford Cortina during
1984 and 1983 in Strand Street, Port Elizabeth, is
also'highly relevant. '

Families' Heads para. 92 - 92.8
Police Heads para. 6.1 - 6.12.

It is common cause that the Security Police Offices
were in Strand Street during 1983, 1984 and part of
1985. It is also accepted that the SADF, other Police
units and government departments had offices in or
near Strand Street. At fhis stage it is clear

that the Security Police, SADF and others at times
used false number plates.

‘Police Heads paras. 6.7, 6.8 & 6.9.
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The Security'Poiice parking at Strand Street would not
necessarily have been used by the person using the
false CB10627 number plates, even if he was a member
of the Security Police, as it would have drawn
attention to himself and the false number which was
not on record (the use of such numbers did not carry
official sanction). If the car with the false
registration numbers was used for covert operations,

one would obviously not park in the official Security

Police parking area as the car's registration and

cover would be "blown'".

The person‘>who parked the vehicle was not  overly
concerned about parking tickets and being prosecuted
(for both the parking tickets and using false number
plates). The person(s) parking the vehicles using the
false CB 10627 number plates does not seem to have
worried about inquiries and seems to have expected
that the tickets would be withdrawn without difficulty
and that he would not be arrested or prosecuted for

using vehicles with false number plates.

The area where the false CB 10627 number plates were
used, the identity of the person(s) using them, the
grdups that used such false plates all point stroﬁgly
to members of the Security Establishment (veiligheids-
gemeenskap) - and persons in the organisationsv
represented'dn the OPGBS such as the Sécurity Police
or SADF. ’

The number plates CB 10627 appeared to have come off
Matthew Goniwe's Honda Ballade and the strong
inference is that the murderers used this registration
when movihg the deceésed'skcar'to the spot where it
was burnt.

‘Bundle 6, A16 (1st page) .
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D9.5.1. The murderers would, it is submitted, have ran the

risk of being linked with the deceased's death if they
drove his (well known) vehicle with its usual (also
known) CAT registration. They would obviously wish to
remove any links to the false registration when the
vehicle was to be burnt. It is submitted they would
with proper planning and execution have envisaged
removing the CB 10627 number plates. However as with
any complex action undertaken at night, even the best
planning may result in someone mistakenly leaving the

one CB numberplate on the scene.

D9.5.2. The presence of the CB 10627 number plate is a further

D10.

D11.

D.11

indication that the murders were a planned operation
by persons in State agencies (such as the Security
Police, SADF, etc.).

There must have been sufficient persons in the murderers'
group to control the deceased, especially as each one
realised that he (or his companion(s)) was to be murdered.

Although the deceased could theoretically have been
murdered one after the other in the presence of the other
surviving members, the surviving members would undoubtedly
then have resisted as much as possible and tried to raise
the alarm. The murderers would then, at some stage, have
had to transport the survivors or survivor across the
National Highway and on public roads to the other main

execution area.

1. Given the abovementioned circumstances the most likely

scenario is that Sparrow Mkonto was held separately
and killed separately from the other deceased. The
modus operandi of his murder also differed from the
others, which, it is submitted suggests the actions of
.different members in the group that stopped the

deceased.
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It is also easier to restrain and murder one

- preferably unsuspecting victim at a time or at the

most two. It is submitted that Sicelo Mhlauli was
probably murdered separately from Messrs Goniwe and
Calata. Sicelo Mhlauli was in professor Knobel's
words '"groot en fris" (Bundle 6, A48, p 2 of G7/15)
and would not have been an easy victim to overpower
and murder. The wound through his one hand, the fact

‘that his other hand was cut off and the extent of his

injuries suggest major resistance on his part and the
presence of, it is submitted, probably 3 to 4 people

' to effect his murder.

D12. The probabilities strongly suggest that a group of persons

working together and numbering at least 8 (2 per deceased)

but’ probably more (10 to 12), were involved. They

undoubtedly had vehicles, petrol and weapons (they

definitely had one firearm).

D12.1.

The group must have been and probably still is
extremely tight-knit and disciplined, to have
maintained its silence and secrecy since 1985.. The

. chance of a 1large diverse group maintaining its

discipline and silence (in the face of the pressures
and large reward) since 1985 are extremely low. While

some of the group may have died, the probabilities are
very strong that most of them are alive and probably
following developments in the inguest with keen

interest.

D13. The murder of the deceased, at night, by a group acting out

their deeds over a wide area, removing all leads and clues

to their identities, keeping solidarity and preventing any

of their members from giving away or admitting their

actions suggests a highly cohesive, motivated group with

experience in killing others and high organisational

ability.
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The murderers obvioﬁsly must have planned the operation,
assembled their group and its equipment for action on the
night of 27 June 1985; in the knowledge of where their
proposed victims would be on that night. ' Given Matthew
Goniwe's unpredicable movements (especially on the 27th),
they almost certainly had to come together at speed on the
27th to do this final planning and organisation.

A detailed knowledge of the roads in the area would have
been.essential, for the murderers to work at night, with
about 4 different widespfead points. Lack of knowledge of
police movements and especially the existence of roadblocks
could also be fatal to such a mission. If the planning was
not to be flawed, the murderers would have needed to know
if any roadblocks were to be set-up on the night of the
27th. The police keep records and primary control over

roadblocks.

Bundle 4, F23.

D15.1~ An ability to communicate by radio would have been a

distinct advantage and the ability to monitor police
radio reports would also be extremely useful (e.g. it
would help with checking movements of the police, pin-
pointing accidents (which could lead to blocked roads

or extra controls on traffic, ‘etc.)).

D15.2. Given the transportiﬁg-of the deceased, the movement

between the different sites, the moving of the
deceaseds' vehicle, the transporting of the murderers
after the murders with their blood stained clothing
and weapons, only the most foolhardy would ‘have
followed the modus operandi of the murders in this
case, without knowledge of police and traffic police
movements and/or the authority to overrule or deflect
~any unforeseen prbblems with routine patrols of the
traffic or S.A. police and the like.
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The deceased were murdered:

(a) In respect of Mkonto near Veeplaas/Redhouse, a
spot near where concentrations of Black people
lived and given the unrest circumstances, where
necklace and similar murders could be expected to

occur.

.(b) In respect of Mhlauli, Calata & Goniwe: between

Bluewater Bay and St Georges Strand. As close as
500 metres from the (then White) beach at
Bluewater Bay (Bundle 6, A39 (Lottering)) and far
from and separated. by major roads and/or the
Swartkops river and/or the (White) residential
area of Bluewater Bay, from the Black townships
of Port Elizabeth.

Bundle 4 F24 & Annexure
Bundle 6, A35.

The Veeplaas / Redhouse area was a better choice to
disguise the murders as unrest related but it had the
disadvantage of being nearer concentrations of people
(and circumcision groups,  see Bundle 6, A11) and an
area where discovery was far more likely. With well
known figures sﬁch as Matthew Goniwe and Calata, the
more isolated and deserted area of the bush between
BlueWater Bay and St George's Strand was a better
choice (theifact'that other bodies had at the time
recently been found there also indicated that even
there, people might expect the bodies of apparent

unrest victims).
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WHEN WERE THEY MURDERED VIS A VIS OTHER DEVELOPMENTS IN
1984/5

They were murdered at a time when there was revolution and
anarchy in the Eastern Cape.

See above esp. C3.4.
Bundle 1 p 105 (van der Westhulzen)
R p 2034 (12 - 17).

At a time when the Security establishment of the State was

,extremely hard pressed to maintain order in the Eastern

E3.

E3.1.

Cape and when great pressure was exerted for the problems

in the Eastern Cape to be solved.

See.above
R p 2035 (6 - 21), 2164 (30) - 2165 (11)
R p 2640 (22 - 24).

During 1985 there had also been problems between the UDF
and AZAPO in the Port Elizabeth area, including attacks and
murders. This however did not apply to Cradock and Matthew
Goniwe had not personally had problems with AZAPO.

Bundle 6, A9 (Coetzee), A10 (Swarts), A1 (N. Goniwe)
Rp 3211 (27 & 28)

Rp 702 (10 - 13)

G Botha Marais R p 3074 (30) - 3075 (3).

Given this background, an AZAPO attack on Matthew
Goniwe and- his companions in Cradock, was extremely
unlikely, but could be possible in Port Elizabeth,
especially where“AZAPO‘members_would know they could
find UDF members (e.g. at the UDF offices).

Bundle 6, A9 & A10.
Bundle 2, p. 36 (par. 4.6 i & ii)
‘R p 3211 (27 & 28)
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1. Azapo members were therefore potential suspects or

convenient potential scapegoats.

The persons mentioned in the June 7 Signal Message, namely
Godolozi, Hashe and Galela, the PEPCO office bearers
("PEPCO AMPSDRAERS"), went missing in May 1985. They have
never been seen since 1985.

Bundle 1, p. 73 (Signal) p. 72 (comment on disappearance of
Godolozi, Hashe & Galela & Signal)

R p 2113 (27) - 2115 (25).

PEPCO in Port Elizabeth and CRADORA in Cradock were
regarded in a similar light by Major Nieuwoudt, as the
groups responsible for alternate (government)
structures, intimidation and murder. Tremendous
pressure was placed on those favourably disposed to
the Government and working with Government

institutions (3rd level government).

R p 1584 (1 - 27)
R p 1580 (1 - 21).

1. The unrest created a breeding ground for terrorists
(and terrorist infiltration), with the Black
residential areas made so ungovernable that they

became safe harbours for terrorists.

Rp. 1582 (23) - 1583 (3).
The Signal Message of 7 June 1985 was sent 20 days before
the murders of Matthew Goniwe, Fort Calata and their

companions on the night of 27 June 1985.

Bundle 1, p 73.
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The Signal was sent at a time when it seemed that the
higher Government authorities outside the Eastern Cape
were going to dismiss or ignore the strong views and
recommendations from the Eastern Cape and compromise

with Goniwe.

R p 966 (12 - 14)

Background R p 959 - 966

R p 966 (24) - 967 (1) Col. MacDonald would have had
Snyman's signal available on 7/6/95
R p 991 (20 - 27) & also R p 1000 (4) - 1001 (29).
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F. WHO MURDERED THE DECEASED OR COULD HAVE DONE SO,
CONSIDERING o '

(A) MOTIVE
(B) ABILITY, MEANS. & OPPORTUNITY

F(aA) MOTIVE

F(a)1. Various'ofganisations or groups have been mentioned as
possibly having a motive to kill the deceased, the
organisations mentioned are:

(a) The ANC or UDF

(see F(A)2. hereunder).

(b) AZAPO

(see F(A)3 hereunder).

(c) The NSMS and the State Structures

(see F(A)4 hereunder).

(d) The E.P. Security Police (The Eastern Province
Security Branch of the S.A. Police)

(see F(A)S5 hereunder).

(e) C.F. van der Westhuizen and the SADF
(see F(A)6 hereunder).

F(a)2. The ANC or UDF was mentioned as a possibility by
Nieuwoudt.
"... dit moontlik sy eie kamerade kan wees wat hom

vermoor het,... ".

"R p 1588 (15 & 16).
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The motive for such murders that he gives is:

"... want weens die feit dat hy onderhandel het, en
dit is nie die UDF se beleid volgens my men;ng op
daardie stadium nie om met die regering te

onderhandel, hulle wil 3juis dan die derde vlak

regering nie daar hé nie, en dit is al afleiding wat

R p 1588 (16 - 20) - My underlining
See also R p 1594 (12) - 1595 (3),
R p 1595 (21) - 1597 (14),

Ee later also gives the possibility of a power
struggle in the leadership of the ANC/UDF as a motive

for the murders.
R p 1592 (14 - 19).

AZAPO has been mentioned as a group which could have

been responsible for the murders.

Nieuwoudt gives AZAPO (and the ANC/UDF) as his prime
suspects and he mentions AZAPO being involved in
conflict with the UDF (ie. his opinion, giving a
motive or a basis for AZAPO members to murder the

deceased) .

There was undoubtedly conflict between AZAPO and the
UDF in Port Elizabeth during 1985.

Bundle 6, A8 (Fazzie), A9 (Coetzee) & A10 (Swarts)
Bundle 2, p 36, para, 4.6. i & ii.
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The persons in the UDF alliance (according to the
'Spesiale GOS' meeting of 7 June 1985) on the
AZAPO 1list, whose "heads should go" ("koppe

waai'), were:

Edgar Ngoyi (UDF), Henry Fazzie (UDF), Mono
Badela (UDF & ZWIRU), Africa Magolo (PEPCO &
PEYCO) and Mkuzeli Jack (President of PEYCO).

Bundle 2 p 36, para. 4. b.i.

The AZAPO members under the protection of Rev.
Magina were apparently well monitored by
informers.

Bundle 2 p. 36, para. 4.b.i.
On 28 June 1985 Major Winter, regarding the
disappearance of the deceased, allegedly stated "Azapo
het hulle gekry".

Bundle 4, F34 par. 43.
R p 3211 (12 - 26), Koni.
R p 685 (19 & 20), Winter.

The National Security Management System and State
organs considered Matthew Goniwe's position in some
detail. It is obvious that he was a major concern for
the NSMS (especially the security establishment) and
the State. '

See above, '"C".
While the persons'and structures in the Eastern Cape

took a hard-line approach to Matthew Goniwe (and his

"geesgenote") and were obviously not enamoured with

‘him, the NSMS and State organs in Pretoria (higher up
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in the chain of command) took a more pragmatic and
conciliatory stance, favouring some form of re-

appointment of Matthew;Goniwe'as a teacher.

See above, "C".

What strikes one is that, despite the differences in

.approach, the NSMS and State Structures appear to have

been involved in a legitimate process, with legitimate
(legal) ” "~recommendations and ‘actions by the
Commissioner for Police, the Geldenhuys Committee, the
Department of Education and Training and the

Directorate of Security Legislation.

See above '"C" and Bundle 1, p 181 - 183 (du Bruyn).

The concern of these structures, especially at ground
level (ie. in the Eastern Cape) provides a basis for
certain of these structures or members of these
structures to wish they could permanently rid
themselves of Matthew Goniwe (and to a lesser extent
his '"geesgenote'"). This is especially so considering
the fact that he had previously been imprisoned (in
Transkei - for furthering the aims of communism), he
and his 'geesgenote' had been detained, he had been a
teacher and was no longer teaching, yet he was more
persistent and effective and seemed to grow  in:

strength and stature each time steps were taken

‘against him.

See above and esp. Bundle 4, F 6, Annexures A & B.
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To persons in these State Structures Matthew

Goniwe was the kingpin figure and the vortex of
the hurricane that was'devaétating the government
structures and peace in the Eastern Cape. Yet
unlike the ANC terrorists and Swapo guerrillas,
who were fair game (and possibly less effective),
Matthew Goniwe was entitled to the full

protection of the law.

This must have been particularly galling to those
individuals in the structures who had fought and
killed on the borders, yet had to play kid gloves
with persons they regarded as equally or more
dangerous than "the enemies" they had been
allowed to kill.

Generally
Also R p 686 (17 & 18) Winter

du Plessis' Heads p 17 para. 38.

The ultimate frustration must have been that
persons in- the Eastern Cape, dealing with the
problems posed’ by Matthew Goniwe, had in effect
run out of legal options to éffectively and
quickly curb Matthew Goniwe and his activities.
On top of this retreat was envisaged in Pretoria
by persons who did not on a daily basis have to
deal with the terrible pressures in the Eastern
Cape and ‘could be perceived to be out of touch
with the Eastern Cape realities and view Matthew
Goniwe through rose coloured spectacles.
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The frustrations Matthew Goniwe caused in 1985, would
thus have provided fertile ground for any conspiracy
or plot to kill him, by any disaffected person in the
NSMS and State, especially those who had reason to
disagree with the direction the official NSMS and

State hlerarchy were taking.

There was also tremendous pressure for the persons on

.the ground to solve the problems in the Eastern Cape.

F(a)4.6.

F(a)4.6.1.

F(a)5.

Particular pressure was brought to bear on Brig. C.F.
van der Westhuizen who was then (1984/5) chairman of

the OPGBS (Eastern Province Joint Management Centre).

R p 2640 (22 - 31) (vd westhuizen),
R p 2034 (3) - 2035(21), R p 2055 (1 - 24), 2164(11) -
2165(15) (du Plessis).

The NSMS bodies and members therefore tended to
include both doves and hawks. In addition the
"weiligheidsgemeenskap" in the Eastern Cape and
particularly van der Westhuizen (who wore both OPGBS
& SADF caps) and the Security Branch of the S.A.P.
(who were particularly involved with security in the
Eastern Cape) were, it is submitted, under great

pressure to solve the "Goniwe problem'.

Given the circumstances of Snyman and the
Security Police in the Eastern Cape, and van der
Westhuizen and the SADF, it is appropriate to

specifically consider them in respect of motive.

The Security Police headquarters in the Eastern Cape
were in Port Elizabeth. The Cradock Security Police
fell under and reported to Port Elizabeth. Lt. Col.
Snyman (as he then was) was Divisional Commander of
the Security Police in the Eastern Cape from the
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beginning of 1984 till June 1986 (ie. for all of the
relevant period). He had also been a member of the
Port Elizabeth Security Police since 1967. ‘

R p 967 (15 - 29)
R p 954 (18 - 21)
R p 968 (27 - 31).

The relevant lines of authority and official channels
of communication for the Security Police, were Cradock
to Port Elizabeth, Port Elizabeth (on behalf of the

Eastern Cape Division) to Pretoria.

Rp 969 (16 - 21)
R p 1021 (12 - 18).

Snyman was both the Divisional Commander of the
Security Police and their top representative in the
OPGBS and also its sub-committees. To a degree his
positiqn‘was similar to that of vanider Westhuizen
(ie. he wore both Security Police and OPGBS caps).
His Security Police line of command covered both the -
Cradock branch (Wiﬁtér et al) the B section of the
Port Elizabeth Branch (Major Herman B. du Plessis, Lt.
G.J. Nieuwoudt (as he then was), Capt. J.M. van Zyl,
etc.). These two sections were responsible for
moniforing Matthew. Goniwe in Cradock and Port
Elizabeth.

Bundle 3 p 124 - 126) esp. B section members,
R.p 967 (15 - 22), 969 (15 - 20), 970 (7 - 21)
Bundle 4 F 5
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While the Security Police used their own chanhels
" between Cradock and Port Elizabeth and Pretoria
(i.e. they worked wifhin their "line-function"
and chain of command), Commandant G.B. Marais
(Botha Marais) of the Cradock Commando as
chairman of the Mini GBS repérted to Brig. van
der Westhuizen (chairman of the OPGBS) along NSMS

channels.

See above
Bundle 5 G2, GS53.

The frustration felt by Lt. Col. Snyman (echoed to a
degree by Nieuwoudt, see above) clearly comes through

in the annexure to Snymah's affidavit (annexure B).

Bundle 4, F6 Annexure B (esp. para. 7)
Rp 2479 (9 - 28).

C.F. ("Joffel") van der Westhuizen was in 1985 both
Commander in the Eastern Cape of the South African
Defence Force (stationed at E.P. Command in Port
Elizabeth) and chairman of the OPGBS (which operated
frcm E.P. Command in Port Elizabeth) and held the
rank of Brigadier at that time. He had approximately
30,000 Defence Force members under his command in the

Eastern Cape.

R p 2451 (16 - 28), R p 2452 (15 - 21), (ex Bundle 1
p 105 - 106) ‘

also Bundle 3 p 1 - 4(a).

F(A)6.1.

Van der Westhuizen mentions his responsibilities both

in his affidavits and evidence (see above F(A)6):
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They also included stopping threats of military
insurgency in South Africa and as part of his military
duty sheet'his_role in the NSMS could in certain
circumstances include pro-active action to prevent a

revolutionary climate in his area of respomnsibility.

R p 2470 (1 - 10)
R p 2471 (19 - 29)

“Bundle 5, G50.

Van derlwésthuizen would have been and was well aware
of Matthew Goniwe's actions and the unrest situation
in the Cradock and Eastern Cape in 1984/85.

Bundle 1, p 105 (para. 4), p 106 (para. 8) - p 107
(para. 10) , ,

Rp 244(4 - 27): (Bundle 2 p. 7, p. 12 para j & p. 19
(para. 16))

R p 2491 (1 - 18)

R p 2495(1) - 2499

Bundle 5, GS53.

There was tremendous pressure on van der Westhuizen
(and others) to solve the unrest/political problem
locally and he had the impression that his job was on
the line, if he did not.

R p 2461 (22) - 2461(8)

See also F(A)4.5 above, especially du Plessis'
evidence that van der Westhuizen could be fired or
transferred if he did not solve the problem, at

R p 2164(11) - 2165(15) but also R p 2034 (3) - 2035(21
& R p 2055(1 - 24)..
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Van der Westhuizen obviously would have had ample
reason to wish to get rid of Matthew Goniwe (and
to lesser extent his .'geesgenote') in 1985.
Obviously sufficient basis for motive exists in

his case.

F(B) WHO HAD THE ABILITY, MEANS AND OPPORTUNITY TO MURDER THE
DECEASED

F(B)1.

F(B)1.1.

The ability to murder the deceased (when it was done)
required accurate intelligence (information). It is
necessary to consider who had the means, ability and

opportunity to obtain this information.

Given the facts of the deceaseds' deaths, it is clear
that the killers would have to have known where
Matthew Goniwe and his companions would be on the
night of 27 June 1985.

See above, especially "D"

Bundle 6, p 149 - 159 (of transcribed record).

F(B)2.

Derrick Swarts (of the UDF) knew of the deceaseds'.
time of departureyand plans tb return to Crédock, we
also know that the Security Police had tapped the
Goniwe telephone and also had access to this
information. In addition we know that the Security
Police monitored Matthew Goniwe's movements and
activities on a regular basis (this included following
him) in Cradock, Port Elizabeth and elsewhere inkthe

country.
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While the SADF and. van der Westhuizen had the
technical ability to tap ﬁelephones, much of their
information on Matthew Goniwe was obtained via NSMS
channels (especially briefings etc. by the Security
Police). One also would not have expected the SADF
and Security Police to fall over each other in respect
of such activities as monitoring activists as this

would be totally counter productive and cause stress

-between van der Westhuizen and Snyman.

R p 2154(24) - 2155(9) but see also R p 2156(18) -
2157 (23)
p 2178 (8 - 11).

AZAPO could theoretically have had people who saw
Matthew Goniwe in Port Elizabeth. They obviously (in
1985) would not have had nearl§ the same intelligence
gathering capabilities as the Security Police or the
SADF.

If persons (or groups) in the higher echelons of the
NSMS were conspiring to kill Matthew Goniwe, they
would obviously have had to obtain details of Matthew
Goniwe's movements on 27 June 1985 to murder him
themselves. To work without the knowledge of the
Security Police would have invited apprehension by and
conflict with the Security Police. Given Matthew
Goniwe's movements it is unlikely they could have
launched an operation such as these assassinations on

. 27 June 1985 without extensive local Eastern Cape

assistance.
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The Security Police also had established informers to
monitor activities of persons such as Matthew Goniwe

(and AZAPO, etc.). The other members of the
"veiligheidsgemeenskap" in the NSMS would have
obviously known this. Any person in the NSMS,

planning the murders in this case; would logically
check with the Security Police, before assassinating

persons such as Matthew Goniwe and his companions, as

.one -or more of them, could in theory, have been key

informers for the Security Police.

The Security Police (and SADF to lesser extent) would
in 1985 have had access to information regarding‘

potential road blocks, police patrols and other

~ possible impediments to murdering the deceased, and

disposing of their car in the area used by the
murderers. Any other groups planning the murders
would have been extremely reckless to operate as the
murderers did, without this intelligence

(information). .

The Security Police (and to a lesser extent the SADF)
would have had the. added advantage of being-able to
finesse through unforseen roadblocks or unforseen
queries such as spot checks by off duty policemen and

others (e.g. the traffic police).

All the potential suspects/organisations had manpower

or potential manpower with the ability to kill

_persons.

See above.
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The unrest murders and the fued between AZAPO and UDF
(and their member organisations) show that parties
other than the Security forces had the ability and

means to kill persons.

See above.

.In respect of the Security Forces, both the SADF and

the Security Police had manpower with the ability to

kill pefséns.

The SADF had been involved in war on the borders of
SWA/Namibia and Angola and had given back-up support
to the Police in respect of the unrest. The SADF

forces are obviously trained to kill and this ability

‘could be used both for conventional and unconventional

actions. There were approximately 30,000 personnel
under van der Westhuizen. They would have included
persons capable of killing others in the manner the

deceased were killed in this case.

Above‘(geherally) + Bundle 1 p 105 - 106, Bundle 3 p
1 - 3 (van der Westhuizen)
Bundle 5, G 33, 634, 635 & 636

Bundle 4, F 24 & annexures.

-

"The Security Police also had experience of the war

situation on the borders and particularly on the
SWA/Namibia border. Their ranks in the Eastern Cape
included persons who has Served with ZKXoevoet in
SWA/Namibia: Koevoet was regarded as one of the most
effective units fighting against SWAPO guerrillas/
insurgents, with a~high;”kill” rate. The Security
Police also had access to and the services of Askaris
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(or former terrorists, who.had changed alliance) many
of whom would have training for and had experience of
killing.

Winter: R p 620(22) - 621
R p 703(6) - 704(2), p 705(25 - 31)
R p 706(12 - 24) (- each commander cogld use
his own unorthodox methods and this often

.caught the enemy offsides).

R p 707 (6 - 9)

R p 716 (10 - 15)

R p 722 (10 - 29), p. 723 (4 - 16).

R p 1407 (10)
The Askari, Charles Jack also known as Xolile
Sakati, blown-up by the Motherwell bomb (in 1989)
was attached to the Port Elizabeth Police in 1985
(as were w/o Mgoduka, Sgt Faku and Const.
Mapipa) . Jack/Sakati was not on the official
staff list.

‘Bundle 5 617 & Bundle 3 é 124 - 126.
R p 1368 (21 - 26).

The points above indicate that van der Westhuizen and
the SADF and Snyman and members of his Security Police
had the best ability and means to carry out the
murcders in this case. While UDF and Security Police
would have known that the opportunity existed to have
Matthew Goniwe in Port Elizabeth.
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G. THE SIGNAL OF 7 JUNE 1985

G1. How the Signal ‘impacts on the points above is of kéy
importance, because although the documents produced and
evidence led since this inguest was re-opened are highly
relevant (as indicated above), the Signal is the one
document which can be interpreted as a recommendation that
Matthew Goniwe, Mbolelo (Mbulelo) Goniwe and Fort Calata be

murdered.

du Plessis R p 2018 (10 - 12) 2063 (30) to 2064 (2)
Bundle 4, F4 para. 5 & para. 9.

van-Rensburg R p 54 (12), p 60 (14 - 22).

Vermaak R p 445 (13, 14), (23)

Stemmet R p 341 (20, 21) 342 (1-2)

Families' Heads p 38 - 108 but especially p 118 paral 82.

G1.1. The qguestion of the Signal, its formulation, its
import, and security classification are dealt with in
detail in the families' Heads. Many of their points
are not in dispute and I will not repeat them.

‘Families' Heads p 38 - 108 and pl118 para. 82.

G2. Taking an overview of the Signal one has an extremely
unusual set of circumstances which I will set out

hereunder.

G3. The Signal was drafted and signed by du Plessis, nobody
other than him and the Signaller ever admit seeing it in

the Eastern Cape.
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Du Plessis was also party to meetings with Sisulu (of
the '"New Nation" newspaper which first published the
Sighal) and others in unusual circumstances and had a
close friendship with Holomisa, who supplied a copy of
the Signal to the "New Nation".

R p 2273 - 2274
Bundle 1 p 69

" SADF Heads p 61 para. 51, p 63 para. 53.

No other copies of the Signal have been found, in

either the Eastern Cape or Pretoria.

Bundle 1 p 80 and p 39
Bundle 1 p 60 and p 63
Bundle 1 p 206 par. 7 and p 212. ,

Du Plessis confirmed the authenticity of the Signal to

both Sisulu and to the legal representatives of the
SADF.

Du Plessis R p 2019 (18 - 25), p 2274 (10 e.v.)
Bundle 1 p 102 - 104, Bundle 4, F4.

Du Plessis has made two affidavits, the first giving
a innocent interpretation of the Signal, the second
explaning why he gave the first affidavit and
explaining that® the Signal was in fact a
recommendation that Matthew Goniwe and Mbulelo Goniwe
and Calata be killed.

Bundle 1 p 102 - 104 & Bundle 4, F4.

The SADF Heads mention various weaknesses in du

Plessis' evidence.

'See esp. SADF Heads and response in du Plessis' (and

Families') Heads.
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Normally with a background of_this nature and with the
concessions extracted by the representatives of the
S.A.D.F. one would, despite the refreshing honesty
that du Plessis often displayed when giving evidence
(especially on the circumstances during 1984/5/6),
have to consider his evidence with caution and only

accept it if it was corroborated or not disputed or

" supported by the probabilities and logic. Much of his

evidence is thus supported and weight can, it is

submitted, be attached to such evidence.

It may be mentioned in passing that the majority of
witnesses in this inquest did not impress as being
absolutely frank, truthful and open with the Court.

The evidence of the very persons who could theoretically

explain the ‘innocent meaning of the Signal, tends if

anything to negate the innocent interpretation of the

Signal.

(1)

» The events surrounding the date of the Signal were:

23/5/85: OPGBS Meeting and recommendation that
Matthew Goniwe and Calata must never ever be re-
appointed (as teachers). van der Westhuizen, du

Plessis, Snyman and Vermeulen present.

Bundle 2 p 7 et seq.

(ii) 23/5/85: A signal message to the SSVR (only

'Vertroulik') "persoonlik" from van der Westhuizen,

which is sent by Vermeulen with du Plessis' name given

for inguiries. Van Rensburg receives it and "O &-0O"

are informed of its contents. This signal pertinently

states the OPGBS unanimously decided to recommend that



G6.

.53

Goniwe and Calata under no circumstances ever be

appointed to a post in the’DET égainL

Buhdle 1 p 65 (Signal typed and notes written thereon,
o) 68 (Fourie), p 53 & 54 (handwritten signal).

(iii) 6/6/85: A 'GOS Aksiekomitee' meeting chaired by Vlok
in Pretoria refering a decision on Goniwe'!s re-
appointment to a committee under the direction of the
SSVR. '

(iv) 7/6/85: The Geldenhuys committee sits to discuss and
draw-up ‘a report for V1ock on the possible re-
- appointment of Matthew Goniwe to a post in the D.E.T.

R p 503 (16 - 17).

(v) 7/6/85: The Signal is sent, marked "uiters geheim"
and.for the personal attention of van Rensburg. It
has no reference to the appointment of Goniwe to a
D.E.T. post whatsoever. It has no mention of an OPGBS
meeting, it is not a confirmation of the 23/5[85

signal and makes no reference thereto.
Bundle 1 p 73 Geldenhuys R p 519 (18 - 21)

(vi) 27/6/85: Matthew Goniwe, Fort Calata and their two

companions are murdered.

The fact that the Signal was sent and received is confirmed
by the Signaller and van-Renéburg. It and its contents
then could always have been drawn to van der Westhuizen's
attention or he could have demanded to see the Signal's
exact wording. Du Plessis could ndt therefore have
afforded to have a Signal which conflicted with what he was
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told to confirm (even if he kept control of the OPGBS file
copy) . Van Rensburg would also-have seen if a nonsensical
signal was received which had no relationship to the
telephone conversation. It is clear that the wording of
the signal is correct (Signaller's confirmation) and thét
it was close enough to the telephone conversation for van
Rensburg not to query van der Westhuizen, even if he did
not like the word choice. One can therefore accept that
paragraphs 1,2 and 3 conveyed to van Rensburg the essence

of the telephone conversation which it is meant to confirm.

Bundle 1 p 74 - 75
R p 30 (10 - 12)

Mbulelo Goniwe (also referred to as Mbolelo) was never
mentioned for consideration for appointment to the DET, the
Geldenhuys Committee were not entrusted with the task of
making recommendations in respect of him. Why his name
should be included in a top secret signal to evaluate the
re-appointment of Matthew Goniwe, is extremely strange and
cannot be —.adequately explained by the Geldenhuys
Committee's passing reference to 'optrede teen Goniwe

~Meelopers'.

Bundle 2, p. 77 para. 40.
Contra: SADF Heads
Families' Heads

There was a Security Police representative on the
Geldenhuys Committee who would have been aware of the

detention option. Van Rensburg would undoubtedly have

" known this and that such a member would know of his E.P.

Divisional Commander's views (i.e. Snyman's attitude). Why
would van Rensburg need a superflous recommendation for
detention, by signal, if the party that primarily dealt

with such matters was present?
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He had no expectation that the Signal would arrive on
the 7th, yet tries to say he needed the Signal in case

the line function canal (Security Police) overlooked it.

R p 208 (4 - 11)
also see Families' Heads and SADF Heads.

The clear 'line function' for detentions lay with the
Security Police. There is no good reason why van der
Westhuizen would trespass so blatantly into their area
of jurisdiction (and be allowed to do so by van Rensburg '
who woula have known of McDonald's ©presence).
Furthermore there is no evidence that van der Westhuizen
contacted anyone about his proposal, not even Snyman who
was with him on the 7th. There was also no indication

.that the Signal's proposai was ever that of a committee

of the, OPGBS. The Signal therefore appears to contain
the personal recommendation of van der Westhuizen.

Swart, Bundle 1 p 87 - 89

Snyman, Bundle 1 p 96 - 98, p 205 (12 - 20)
van der Westhuizen R p 2481 (2 - 3)

du Plessis R p 2147 (13 - 18).

The Signal stands in solitary isolation yet the signal
of 23/5/85 has its origin in the OPGBS minutes, it was
on file in OPGBS files and it was on file in the SSVR
(Pretoria) with its relevant &iﬁ%s thereon.

Bundle 1 p 32, p 50 - 54, p 63 - 68.

G9. Van der Westhuizen had a reputation for exactness. The idea

of him sending a poorly worded obscure communication;, when the

signal needed to clearly convey its message, to not only van

Rensburg, but others, was extremely strange (unless the Signal

had to use veiled language to convey something other than mere

detention).

Van Rensburg R p 205 (26 - 31).
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Du Plessis was a trusted and reliable officer holding
key posts, who even after the death of Goniwe and his
companions, was entrusted with key, sensitive

operations and information. He was not a person one
would expect to use insensitive, 6bscure language in

his communications, unless veiled terms were needed.

- van der Westhuizen R p 2979 (9 - 19); 2980 (11 - 17)

du Plessis R p 1940(1) - 1941 (3)

du Plessis' and Families' Heads

When du Plessis sent the Signal on 7 June 1985 and if
he and van der Westhuizen (and van Rensburg) only
intended it to be a feCOmmendation that Calata,
Matthew and Mbulelo Goniwe he detained, none of them
could have known that Matthew Goniwe and Fort Calata
would be murdered on 27 June 1985 or even that such a
possibility existed. Neither Du Plessis nor van der
Westhuizen could, it is submitted, at that time have
had any hidden motive in using obscure emotive
language to convey and support their proposal for

detention. On the innocent explanation of the Signal

. (SADF Heads) one would have éxpected clear easily

understood language that could be conveyed to a

diverse group and be understood by them.

The signal of 23 May 1985, drafted by du Plessis'
junior, shows how one would have expected the Signal

to be drafted (i.e. in clear unequivocal terms).

Bundle 1 p. 53 & 54.
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Van Rensburg R p 37 (21 - 24).
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Paragraph 4 of the Signal was supposed to relate to a
proposal for detention. Instead we have in 4.A. a
warning that interdicts such as in the Godolozi, Hashe

& Galela disappearances could be expected.

The interdicts in that matter were habeas corvus
interdicts and the three PEPCO officials mentioned,

have disappeared permanently from society.

It is strange that a Commandant, Du Plessis, would
mention the interdicts, which related to a case
involving the complete disappearance of individuals,
in a signal reCOmmending legal detention, all the time
knowing General van Rensburg and Brigadier wvan der
Westhuizen, would and could (respectively) see the
Signal and could severely criticise him for implying
that the "permanent removal from society" meant that
Goniwe Calata, Matthew and Mbulelo Goniwe would
disappear combletely like the PEPCO 3. In doing so du
Plessis was either highly negligent or paragraph 4.A.
of the Signal in fact was warning of the possible
results of causing the Goniwes and Calata (the UDF 3)

.to disappear permanently (i.e. not into detention) and

that this was what the Signal was intended to convey.

Bundle 1 p 73 (Signal)

G10. The Signal was sent on 7 June 1985 and van der Westhuizen

was in Pretoria, at the SSSC (SSVR) for some‘days after 9
& 10 June 1985 (at least on 12 June 1985). It is

surprising that wvan Rénsburg did not raise the Signal at

all with him and that they did not on their evidence,
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discuss the proposal (even if van Rensburg did not have the

Signal yet, which is unlikely).

van der Westhuizen R p 2829 (4 - 10)
‘Bundle 2, p. 39 para. 14
van Rensburg R p 205 (26 - 31)

G10.1. " There was presumably time for both van der Westﬁuizen,
van Rensburg and others to discuss the Signal's
recommendation , while van  der Westhuizen was in
Pretoria and to plan how best to put it into

operation.

G11. The. Signal was sent to General van Rensburg, the head of
the Strategy division of the SSSC (SSVR) who was in a key
position, and liaised or saw on a regular basis persons in
various government departments, bpt especially the security
establishment. He met Brig. Willem Schoon on occasion.

VanMRensburg Rp 22 (4 - 10) p 22 (26 - 29) & p 49 (10 -
17).

Stemment R p 379 (22 - 30)

G12. While various meanings can be ascribed to the words in the
signal, these do not really assist this inquiry, because
the circumstances make an innocent interpretation extremely
unlikely. The logical interpretation, on all the facts, is
that the signal cannot fit in with the current suggested

innocent interpretation.

See also SADF Heads vs Families' & du Plessis' Heads
On probabilities see S v Sinch, 1975(1) SA 227 N 228 G
S v Guess, 1976(4) SA 715 A 718 H
S v Texeira, 1980(3) SA 755 A 761 A
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G13. If, on all the evidence, it cannot be found that a nexus
exists between the signal and the eventual deaths of the
deceased, it is submitted that this Court is not called
upon to make a finding on the gquestion whether any
individual person may prima facie, have committed an

incitement or conspiracy to commit murder.

See Section 16(2) (d) of Act 58 of 1959.
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EVALUATION

In final analysis we have a situation where various persons
and organisations had the basis for a motive to murder
Matthew Goniwe and his companions. '

The suggestidn. by Nieuwoudt that the ANC/UDF or their
leaders/members committed the murders does not have merit
and the reasons he suggested, namely that Matthew Goniwe
negotiated or a leadership struggle, ignore the fact that
Goniwe was a highly effective member of the UDF and had
spread its influence especially in the rural platteland.
He was obviously liked and well considered by the "linkse
politici" (to use the language of the Signal). This
suggestion is not one of the options considered by either
van der Westhuizen (now Head of Military Intelligence) or

Winter (former Cradock Security Police commander) .
R p 92 (14 - 27); 93 (1 - 7); 99 (18 - 30).

The suggestion that AZAPO had reason to kill Matthew Goniwe
and his companions, is based on the feud between AZAPO and
ﬁhe UDF in Port Elizabeth. AZAPO in addition had the
ability to kill UDF members in Port Elizabeth at the time
(although its human and material resources were fairly
limited compared with the SADF and Security Police).

The AZAPO list of persons whose heads should roll
("koppe waai'") as reported at the "Spesiale GOS (Port
Elizabeth)" meeting of 7/6/85 (attended by both wvan
der Westhuizen & Snyman) did‘ not include Matthew
Goniwe or his-companions.‘ He therefore does hot seem
to have been one ¢f the specific targets of AZAPO in
Port Elizabeth and it seems unlikely,

even if they could, that AZAPO would have staged the
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elaborate murders of Matthew Goniwe and his

companions.
Bundle 2, p. 35 - 37 (esp. para. 4.6.)
AZAPO and Rev. Magina were obviously well monitored by

the "veiligheidsgemeenskap'". Snyman confirms that
Magina was the "protector" ("beskermheer") of AZAPO in

" Port Elizabeth. (in 1985) and the AZAPO members—stayed

with him at that time.
Snyman R p 1173 (22- 29).

The monitoring of Magina and the AZAPO members would

therefore not have been difficult.

Whether.Maqina and the AZAPO members needed monitoring
by the Security Police (or the SADF) was another
matter as Magina worked both for the Security Police,
with Major Herman du Plessis as his handler, and
thereafter became move involved with Eduguide CC.
Magina later founded ‘'Ama Africa', which the State
funded (this was after he was thrown-out of AZAPO).

Du Plessis R p 2146 (4 - 31).
While Nieuwoudt suggested that not every action of

AZAPO could be monitored and that- they had vehicles,

etc, the mounting of a co-ordinated operation such as

the Goniwe murders, on their own, without being foiled

or apprehended or ever found-out, would, it 1is

submitted, have been beyond their capabilities.

H4. Both van der Westhuizen and Snyman and the persons working

under them had the capability to mount an operation such as

the Goniwe murders in extreme secrecy and silence.
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The Signal, togetherIWith Snyman's telegram (or signal) and
the evidence and copies of_documenﬁs show a high degree of
polarisation and a war mentality in the country during the
80's, with persons such as Goniwe regarded as the enemy.
The unrest and anarchy justified and provide a very clear
basis for a motive to kill Goniwe and his 'militant
lieutenants, especially by those in the front ranks in the
Eastern Cape. As stated above, the "dovish" moves by "O &
0" to accommodate Matthew Goniwe must have been weil nigh
the last straw for those who had to deal with the unrest
and spreading chaos that Matthew Goniwe was perceived to

cause in the Eastern Cape.

Koni gave valuable insights into the workings of the
Cradock Security Police. The transcript of the call
between'Matthew Goniwe and Derrick Swarts supports Koni
that the call was eérly in the morning (see Goniwe's
reference to the time és 5:30 - Bundle 5, q9 p 239, first
entry dated 27/6/85). Koni was however not an insider in
respect of much of what happened. There may be a doubt as
to when Winter made the remark "AZAPO het dit gedben”,
since it appears from the affidavit of Basson (A13) that
Goniwe's wvehicle was onl§ discovered at about 16h00, and
that Koni could only have known about it after then, by
which time, on his own evidence, he was not at the office

any more.

What can however not be denied, is Koni's statement in
evidence that Winter left the office on the mornind of
the 27th and did not return on that day. - It is
significant that this part of his evidence is not
specifically denied = in their heads by the
representatives of the SAP. Although they submit that
Koni's evidence relating to leaving Cradock is
unréliable, Koni while copfirming they left the
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office, conceded that he could not say whether Winter
and the others had in fact 1left Cradock. It is
however never specifically.denied that Winter had in
fact 1left the office for a whole day, without
indicating where he had gone or for what reason (and
that this occurred on the day of Goniwe's death).

Contra: SAP Heads p 16.

While Koni did make some mistakes in his evidence it
is submitfed that the criticisms are not of such a
nature that his evidence can be rejected. His
demeanour was generally good.

The Signal ‘and du Plessis' evidence give tantalizing
details of how the system worked and how people felt in the
system. Du Plessis was open about '"the system in the 80's"
and about secret operations (Katzen et al). His knowledge
of the ciréﬁmstances surrounding the Signal and especially
Goniwe's murder is however frustratingly limited; it is
strange that he was entrusted with sending the Signal and
even choosing the names of Goniwe's militant lieutenants to
be mentioned in the Signal, yet has no further knowledge of

the matter.

The Signal " could and can be interpreted as a
recommendation that Matthew Goniwe, Fort Calata and
Mbulelo Goniwe be murdered.

See Above
also Families' Heads p 118 para. 82. -

The Signal was sent at the time when the unrest was
assuming the propertions’of a revoluntionary onslaught
(ahdearfare) and when war was being fought on the
borders, when the distinction between enemies (on the
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borderS) and members of organisations such as the UDF,
were fast blurring and both were perceived as the

enemy .

Given the existence of over zealous securocrats and
people under tremendous‘pressure to deal with the
problems of the unrest; coupled with people who were
used to exercising their own discretion at ground

"level (e.g. the Koevoet units were allowed a wide

discretion in SWA/Namibia, as mentioned by Winter) or
persons told to solve the unrest problem themselves
(such happened to van der Westhuizen); one had the
potential for persons to easily misinterpret the
Signal's message or to interpret any 'nod and wink'
after its dispatch, as approval for action.

One can but think of the much rued words of Henry II
of England (in respect of Becket):

"Who will free me of this turbulent priest?".

The Signal as far as its progress in Pretoria is
concerned dies with van Rensburg (although Stemmet and “
Verster may have seen it)'and only van Rensburg knows
whether it had any further role in this matter. His
evidence about what happened with the Signal is far
from satisfactory, his evidence and affidavits as to
When it was received are also contradictory (see SADF
Heads). Unfortunately there is no evidence at this
stage that the Signal is directly 1linked to the

murders.

The Signal nevertheless gives a clear idea how
strongly van der Westhuizen felt about Matthew Goniwe.
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H8. The Families' Heads give specific names of individuals and

submit the persons are guilty of murder:

Families' Heads p 132 para. 116.

H8.1.

The names given are as follows:

van Rensburg

van der Westhuizen

du Plessis

Winter

Snyman

H8.1.1.

HB.2.

The families also submit that other members of the SaAP
and SADF whose identities are unknown are also guilty
of murder.

Families' Heads p. 132 para. 116.

A thumb-nail sketch of each person suggested in the

Families Heads, is as follows:

van Rensburg - Key position in SSSC, -contact with
various deparfments, head of Strategy, insight into
direction government taking with Goniwe (esp. "O &
0"), knowledge of composition and direction of
Geldenhuys Committee. Signal confirms his discussion
with van der Westhuizen. He and van der Westhuizen in

Pretoria the next week.

van der Westhuizen - (see above also) chairman of
OPGBS and commander of the SADF in the Eastern Cape
(pressure on him to solve unrest), innovative person
who is prepared td try new solutions. (du Plessis & his

own evidence), close co-operation with others in OPGBS
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incluaing Snyman. Sufficient capabilities and basis
for motive. And veiled language on occasion (e.g.
Katzen), originator of Signal.

du Plessis - he held key posts in the OPGBS (and E.P.
Cormand) he was trusted with highly secret operations
(e.g. Katzen), he was entrusted on his own evidence to
add Fort Calata and Mbulelo Goniwe in the Signal. He

.also had close contact with other members of the

OPGBS. He drafted and sent the Signal.

Winter - Commander of the Security Police at Cradock
(& esp. in May and June "85), member of Koevoet for a
nurber of years (as P.E. men Sakkie van 2yl and Sakkie
du Plessis), had little time for Mini GBS, was his own
man (kept his opinions to himself), he and his branch
monitored Goniwe, had direct access to information of
Goniwe's proposed movements on 27/6/85. Left office
on 27th not returning. On 28th and thereafter his

reactions highly suspicious.

Snvman - (also see above) As with van der Westhuizen,
a Xey member of OPGBS and Head of the Security Police

in the Eastern Cape. His division monitored Goniwe
and other activists. He has men such as wvan 2Zyl,
Winter and Askaris under his command: Herman du

Plessis his B-section commander would have known this,
especially as his brother Sakkie du Plessis had been
with Koevoet. As with van der Westhuizen sufficient
carabilities and intelligence (info.) plus a basis for

motive.

The facts, it is submitted, point overwhelmingly to
the participation'of elements in the Security forces
in the murder of Matthew Goniwe, Calata, Mkonto and
Mhlauli.
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In respect of the persons mentioned in 8.1. and 8.2.
above, there is a high degree of probability on the
evidence that either van.der Westhuizen or Snyman or
both of them and/or the others mentioned with them
(van Rensburg, Winter, etc.) were responsible for the

deaths of Goniwe and his companions. Furthermore

-there is a high degree of probability that other as

yvet unidentified members of the Security Forces
(especially the SADF and Security Police) were
involved in the murders. Our frustrating conclusion
unfortunately is that we cannot submit with authority
exactly which combination of the named individuals are

guilty of murder.

HODGEN SC



IN THE SUPREME COURT OF SOUTH AFRICA
(SOUTH EAST CAPE LOCAL DIVISION)

CASE NO: CC7/93

Deceased:

MATTHEW GONIWE
SPARROW MEKONTO
FORT CALATA
SICEL.O MHLAULI

HEADS OF ARGUMENT IN REPLY BY
THE SOUTH AFRICAN DEFENCE FORCE

INTRODUCTION

In these Heads. we have adopted the foilowing scheme:

[n-Seciizn A we deal with the arguments raised by Counsel for the
)

Famiiies on the topics or the Katzen documents. the evidence of Van Der

\Westhuizen and the 2vidence or Du Plessis.

_. In Section B we deal with the various other topics raised by Counsel for

the Families.

In Section C e deal with topics raised by Counsel for Du Plessis.

(9Y)



SECTION A

KATZEN:
The ifrequent and heavy reliancé on the Katzen documents, and

particulariy on words like "uithaai", demonstrates the extent to which

Counsei for the ramilies and for Du Plessis are driven to rinding material

to connec: Van Der Westhuizen with the Goniwe murders.

The ract and the contents or the Katzen documents concemn transactions

(n

(in the res gesrae sense) wiich have nothing to do with the Goniwe

murders. Tne test or reievancy is and remains unsatisried.

Not even rhe “simiiar ract" ruie can be cailed in ald to assist in the

ON

admissibiiity of the Katzen documents:

Upon a prover approach to the problem. the Katzen

6.1
cocuments are neither receivable in evidence nor czpable or

Jeing accorded any weigat.

"SIMILAR FACTS

1. Introduction



The topic of similar-fact evidence involves
a consideration of three of the matters that
have already been discussed: (a) the re- -
quirement that evidence, if it is to be
received, must be logicaily relevant and of
sufficient probative force to warrant its
reception despite any practical disadvan-
tages that might be caused by admitting it;
and (b) the rules of the English law,
applicable to character evidence, that have
been (c) applied to South Africa by statute.
Similar-fact evidence, it will be seen isonly
exceprionaily admissible. It will be re-
ceived exceptionaily, only if it is, first,
suiticiently relevant to warrant its recep-
tion and. secondly, if it has a relevance
other than one hased solely wupon
character.”.

Horfmann and Zetffertt: The South African Law
of Evidence (4th Ed.), p. 52

Three considerations demonstrate not only the lack or any
exceptional circumstance. but reasons why the Katzen

documents cannot contribute to a finding in this case. These

are

0.2.1 The ract that there is no reiationship between the
one set orf events and the other:

5.2.2 - This part or the enquiry is concerned with the

interpretation of the signal. How can the inter-

pretation of the signal written on the 7th June



1985 be atfected by the use of the words a year
later in a different place and in a different con-

text?

6.2.3 How can the use or the words "permanent ...
verwvder" wused by Du Plessis In the
circumstances or the signal be atfected by the use

or the words "uithaal ..." and others by different

authors in a different context?

t
\

Not oniy are there no ractors present which would warrant "exception-
ality", but those ractors that can be found miiitate against the use or the

Katzen documents and negate any probative vaiue of-those documents.

Similariy, the BSB document was written two vears later bv a person
who had nothing 10 do with the Goniwe arfairs. Similarly. Van Der
Westhuizen. neither in 1985 or 1987. had anything to do with the BSB.-
Moreover. the BSB was a very different organisation with very different
aims to the OP GBS. the SVVR or the Eastern Province Command of

Van Der Westhuizen.



Whether one proceeds by way of pure legal principle or plain common
sense, the result is very much the same: the events which were acted
out by entirely different actors in entirely unrelated matters a year later

do not assist in revealing the identity of the Goniwe killers.

CRITICISM OF VAN DER WESTHUIZEN’S EVIDENCE:

In their Heads. counsel for the ramiiies introduce their argument on this

"y

:opic with the use or words like "untenable”, "tudicrous” and "absurd"
in describing aspects of Van Der Westhuizen’s evidence. Epithets and

brickbats can never improve the quaiity of whnat purports to be a

reasoned argument. nor supplement the lack of sound reasoning in it.

In paragraph 47.1 Van Der Westhuizen’s lack or detailed memory on the
‘opic is seen. without reasoning, as cvasiveness and a plov or
convenience. NO attempt is made to get this resuit by rererence to the

facts or reasoning.

- \What counsei overiook. and what cannot be overiooked. are the

‘oilowing: At the time wnen Van Der Westhuizen made his arfidavit.
seven vears had eiapsed since the signal had been sent. and by the time

he testifled. eignt vears had elapsed. Secondly, at the time of Van Der
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Westhuizen’s testimony, the signal and all the facts surrounding it had

become of cardinal imporance. There is every indication that at the

time he gave the instructions for it to be sent, he regarded the matter as

peing of lesser importance:

12.1 On the available evidence. his contribution to the matter was
the discussion with Van Rensburg on the telephone and then
instructions to Du Plessis.

12.2 His attitude that the matter was one of minor imporance is

rerlected in at least two incidents:

12.2.1 when Goniwe is kiiled and that fact made public.
the matter is not discussed with Du Plessis. This
is indicative or the fact that the signal was not
refated to the kiilings. If the signai was not
related to the killings, it 1s a matter or minor

importance:

.22 later. when he is told of the first publication in
the New Nation, the matter is treated by him

with considerable indifference: and he goes off
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to Sun City. If the matter was to be associated
with Goniwe’s death and his compiicity in that
death, his actions would have been very different
indeed. Again, it is indicative or an attitude or
minor importance and consistent with his inability

to recail the event of seven years previously.

Van Der Westhuizen’s inability to deal with concepts on the spur or the
moment can hardly be heid dgainst him. We illustrate this statement by
the use or an exampie with which we are all familiar: :he Law Reports
zbound with instances where Judges have erred in the handling or
concepts. These are peopie with a lifetime in deaiing with concepts:
moreover. they nave had the benerit or addresses by counsel and the
opportunity of days and montns to consider the question in hand. In this
case the witness was asked to deai with a concept on the spur or the
moment. TO suggest that because he is a general he shouid aiso be an
2xpert in conceptual thinking, is a basic error indicative or a conrusion.
Setween conceptual thinking and his abiiity to deal with matters which

zre a runction or his experience and training as a military man.

"Van Der Westhuizen, at the time that he made his
atfidavit, did not know where Du Plessis stood or
whether he would testify, and deliberately decided that
partial amnesia would best serve his purpose and would
leave his uptions open. It is not evidence of his honesty
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as Counsel for the SADF would have it. Much of his
conduct is consistent with the hope that the conspiracy

of silence would continue".

Counsel for the Families’ Heads, par. 47.4

There is not a shred of evidence to support the facts alleged in this
sentence. Or are they racts? Are they not submissions which are being

oresented as facts? Either way, there is no ractual substratum to support

the statements.

This method or dealing with the case is not limited to that instance. but

one finds it appearing again and again in the Heads or Counsel for the

famiiies.

The whole import or the criticism of Van Der Westhuizen as a witness
s that he is a bad witness and thererore he was implicated in the murder

or Goniwe.

- The rallacy in this is fundamentai as the case iaw shows.

R v. Ndhlovu, 1945 AD 269 at 386 and 387

S v. Mitsweni, 1985 (1) SA 590 (A) at 5931 to 394G

S v. Yelani, 1989 (2) SA 43 (A) at 30D to E

- = =



DU PLESSIS’S EVIDENCE:

17.

p—s

»«-
[0 ¢]
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"You can never make a silk purse out of sow’s ear".

Counsel for famiiies have at their election chosen to make
use of Du Plessis’s evidence as if it were credible on
occasions, and then on the other occasions rejected- it with a
strong indication that it is untruthrui.

This "curate’s egg" or selecuve approach to Du Plessis’
2vidence cannot work. 'We again refer to the "h_ardco_/_rc_ia,cts

znd their probabiiities”. whicii are discussed at some length

C——

in our Heads from paragraph 44 10 paragrapn 60, and our
demonstration that Du Plessis’s version cannot be accepted.
Furthermore. we refer to the crticism of Du Plessis’
credipility (at paragrapn 61 e¢r seq). These arguments

demonstrate how totaily unreliable Du Plessis’s evidence is.

Inherent in the argument appearing at paragraph 46.1 or the Heads or

Counsei for the ramiiies. is the notion that the "direct evidence” of Du

Plessis must be accepted as is with compiete disregard of the criticism

and other reasons for its rejection rererred to above. Furthermore, the



O

-0.

argument 1s put fdrward that this is not a proper case for reasoning by
inference and in the very next sentence reference is had to "over-
whelming probabilities”, one of the key instruments in reasoning by
inference. And this conceptual conrusion is then followed by a quantum

leap:

by

' ... particularly as the Katzen document showed that Du
Plessis and Van Der Westhuizen were both involved in plans to

murder”.

The anempts by Counsei for the families in paragraph 46.3 and the

paragrapns roilow:ag to excuse Du Plessis’s perjury, fail. However one
iooks at the situation. Du Plessis committed perjury and his prorfered
reasons for making the second affidavit in no way detracts from the fact
that one way or the other he nad consciously toid a lie under oath.

Threrearter. in the sub-paragrapns that foilow. the Heads selectiveiy pick
out the answers given by Du Plessis at various times which ravour his
case and that or the famiiies. The exercise is a very interesting one. Du’

Plessis’s evidence. however. must be seen in 1ts context. and as a wnole.

In paragrapn 46.19 Du Plessis’s 30% answer is deait with. It is said that

it is not in line with the rest or Du Plessis’s evidence and the evidence

"

or otfer persons (not named) "lend a lie" to the 20% chance or a mis-



understanding. All this leaves out of account that Du Plessis’s answer
was a considered one arter the detailed wamning by the Court to consider
his answer aﬁd Du Plessis having taken full advantage of that
opportunity. Whatever Counsel may now have to say about the answer.

It certainly was never retracted or attenuated in-any way by Du Plessis

nimseif.

All in all. and for many reasons mentioned in our Heads and to be found
in the record. Du Plessis’s evidence is so bad that it cannot form the

basis or any adverse rinding.
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SECTION B

AD PARAGRAPH 6:

23.1 The statement made in the abovementioned paragraph is
incorrect. It is not supported by the decisions referred to in
paragrapis 4 and 5 of the heads orf argument by the families.
nor by the wording of the Inquest Act, 1959 (Act 38 of

1959) ("The Act").

23.2 The said statement wouid have been correct had it been

pnrased-as foilows:

"It is clear from what is set out above that
the overall purpose of the Inquest Act No
38 of 1959 (°the Act’) is that there should
be an inquiry into each unnatural death in
respect of which there is a decision not to

prosecute” .

AD PARAGRAPHS 7 TO 20:

24 As we wiil indicate hereunder, neither the ract that -an
Attorney-General prosecutes whenever. in his opinion. .there

s prima- facie evidence that a person has committed an
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(3]

orfence, nor the fact that the Attorney-General’s decision
whether to prosecuté or hot was left unaltered when the term
prima facie was inserted in Section 16(2)(d) of the Act, is
incompatible with the view that the finding by a presiding

orficer in an inquest should be beyond reasonable doubt.

[f the primarv reason wnv an inquest has to be held “vas

merelv to notify those near and dear to the deceased and the
oublic at large that'the Attorney-General’s decision not to
institute a prosecution was justified because there was no
onima jacie case. then the same result would have been

zchieved:

W)

if ail the statements and other evidence which the

§-a
t)
—

South African Police ("SAP") were able to obtain
were simpiy made avaiiable for inSpecrion to ail
interested parties and their legal representatives’
at their request. Should an interested party arter
perusihg such evidence, disagree with the
Attorney-Generai’s decision. he wouid be r'rée to
request the Attorney-GenéraJ to issue a nolle

prosequi certificate. (See Section 7(2)(b) or the
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Criminal Procedure Act, 1977 (Act No. 51 of
1977,); Such a request would compel the
Attoney-General to carefully reconsider his
decision not to prosecute. The interested party
wiil thererore then already have the assurance
that the matter is being considered at the highest
possible level. If a nolle prose&jui c;ertiﬁcate is
indeed issued by the Attorneyv-General. and if
such an interested party is stil dissatisried with
the decision. he would in terms of Section 7 or
the Criminal Procedure Act. 1977. be entitled to

institute a private prosecution:

by granting persons with a real interest in the

matter the right to take the Attorney-General’s

decision on review by means of an inexpensive

or graris procedure:

if ail inquests were or the inrormal kind where no

viva voce evidence is produced.



243 The purposes of holding an inquest are those referred to in

the extracts from the cases of Marais and De’Ath quoted in
paragraphs 4 and 5 of the heads by the families, as well as

the following:

"oy

For the administration of justice to he
complete and to_instil confidence, it is
necessary that, amongst other things, there
should be an official investigation in every
case wiere a person has died of unnatural
causes, and the result of such investigation
should be made known.".

1)
u“h
w)
—

Timol & Ano. v. Magistrate. Johannesburg, 1972
(2) SA 281 (T) at 287 H - 288A

1-)
ha
(9]
[§)

"The prosecutor. we think, is also present
so that he can assist in bringing out the
truth. Otherwise it is possible that the
magistrate. may. hold an inquest without
anvbody present to examine or Cross-

examine the witnesses. .

(Our underiining)

Timoi (supra) p. 291D

"This is the purpose ot the Act. to provide
an alternative inauirv where that orficial
investigation does not {low from

()
:(..
(U9}
(09}

prosecution”.

De’ath (substituted bv  Tiley) v. Additionai
Magistrate. Cape Town, 1988 (4) SA 769 (CPD)
at 776H. ‘




24.3.4

- In South Africa many deaths occur yearly in our

mines, and of course also in our industries.
Furthermore, major transport disasters, such as
SAA’s Helderberg accident near Mauritius during
1987 do occur from time to ume. In regard to
such incidents, the finding which has to be made
in terms of Section 16(2)(b) or the Act wiil also
serve to assist the particular industry as well as
the Government to take the necessary sieps to
prevent simijar occurrences. We submit that this
obvioxis benerit is also a reason why an inquest
nas to be held. In Scotland a shenif holding an
inquest must. inzer-alia:

"

. in his determination set out any
reasonable precautions whereby the death
or the causative accident might have been
avoided. He must also specify any defects
in a system of working which contributed
to the death or associated accident.”.

(The Taws or Scotand) (Stair Memorial

Encyciopedia), Voi. 17, p. 411 par. 971)

This is' the purpose Of on inguest which

- Smailberger JA had in mind in Marais NO vs.

Tilevy 1990 (2) SA 899 (A) at 901 E-H where he

stated ".... so that, where necessary, appropriate



measures can be taken to prevent simular
occurences, ..."

The statement in paragraph 15 of the heads by the families
regarding the primarv reason why an inquest has to be held
is aiso incorrect. That statement loses signt of the fact that
in a great number of instances of unnatural deaths, ail
concemned. including those near and dear to the deceased, are
satisfied that the Attorney-General’s decision not to institute
a orosecution was correctly taken. That means that if the
view expressed in paragraph 15 was correct. many inquests
are beiﬁg heid unnecessariiy. Under the present systemi. a
iarge number or inquests have to be held. and many man-
fours are spent thereon. cleariy at great expense for the
State. If the pnmary reason tfor hoiding inquests was as 1s
mainained by the ramilies. one would have expected the
Lezisiature t0 avoid the cost and energy spent on those
:nsiances or unnaturaj deaths where ail concerned agree with

e Atomey-Generai’s decision not to prosecute.

The view expressed in paragrapn 15 furthermore implies
that. except Tor the fact that the public has access to0 a formal
‘nguest enquiry, an inquest is mereiy a costiy repetition or
work already done by the Attorney-Generai. [f an inquest
were meﬁnt 10 be a kind or "re-do” of the Attorney-Generai's

work. one wouid have expected an Inquest Court’s decision



that there is prima facie evidence that a particular person has
committed an offence, to be binding on the Attorney-
General, and that he would in such a case be obliged to
prosecute the said person. Such a_situation would not be
unique since it existed in England and Wales until 1977.

The law there used to be as follows:

“Where a coroner’s inquisition charges a
person with murder, manclaughter or
infanticide the coroner must issue his
warrant for arresting or detaining that
person, if such a warrant has not
previously been issued. Where a person is
charged with murder, manslaughter or
inrandcide the coroner must specify in his
warrant of commitment the Crown Court
before which he is to bhe tried.".

Haisburv’s [aws or Engiand, (4th Ed.), Vol. 9.
par. 1153

See aiso: The Laws of Scotland, Stair Memorial
Encvclopedia. (Vol. 17), p. 414. par. 975

Prior to being repealed by Section 24 or the Act.
similar legisiation was iorce in South Africa.-
The Inauests Act. 1919 (Act No. 12 or 1919).

inter aiia. provided as foilows:

If the magistrate upon an inquest heid
under this Act has reason to believe that
the deceased’s death was caused by an act
or omission which amounts to a criminali
oifence and that the person guiity of such
act or omission can bhe brought to justice.
the magistrate shall cause him to be
arrested or summoned in order that

tn
.
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criminal proceedings may be instituted
against him.".

Both the Fire Inquests Act, 1883 (Act No. 33 of
1883) of the Cape ‘of Good Hope, and the Fire
Inquests Law, 1884 (Law No. 5 of 1884), of

Natai. contained the rollowing provision:

"10. If the Magistrate upon any
such inquest shall see reason
to helieve that any crime or
vifence has been committed
in connection with such fire
by any person who can be
made amenable to justice. the
Magistrate shall cause such
person to he apprehended in
order that a preparatory
examination may be insti-
tuted against him.".

It must be kept in mind that an Attormey-Generai is as a ruie..
an experienced orficer of high standing in the legal fraternity.
The trust placed in the Attorneyvs-General by the Legislature
is evident from the very substantial powers granted to them..
They can. in cerain instances. even override a Court’s
power to grant an accusedpel;son bail. (See Section 61 or
:he Criminal Procedure Act. 1977. See also Section 3 of the

sald Act.)

in view of the aroresaid. and especiaily in view of the ract

that an Attorney-General is not bound by any decision of an



Inquest Court, it is clear that an inquest is intended to be
much more than a notice to those near énd dear to the
deceased that the Attormey-General’s decision not to institute
a prosecution was correctly taken. In this regard, the fact
that a witness can be subpoenaed to give viva voce evidené;,
and that such a witness may be cross-examined by, inrer
afia. the representative of the Attorney-éeneral, is or

significant importance. Although an inquest is neither a trai

nor a preparatory examination (Timol & Ano. v. Magistrate.

fonannesburg & Ano., 1972 (2) SA 281 (T) at 291H - 292A:

and Wesseis & Others v. Additional Magistrate & Others.

‘onannespurg, 1983 (1) SA 530 (T) at 333B-D), the benerit
Or being able to test the evidence of a witness in cross-
2xamination. instead or having to accept the correctness ot
3is siatement as it appears in the poiice docket, piaces the
decision of the presiding orficer. as weil as any new decision
which ihe Attorney-General may take arter a rormal inguest
aas oeen heid. on a much higher level than the decision
whnich the Attorney-General had to make on the statements
oniy. Support for this view is to be found in the foilowing

. s R . L -
extract irom- the Timoi case. where the funcuon or a

Drosecutor at an inquest is discussed:

"The prosecutor, we think, is also present
so that he cin assist in bringing out the
truth. Otherwise it is possible that the
magistrate may hold an inquest without




'

[}

—
'

anybody present to examine or cross-
examine the witnesses. It may be
convenient for the magistrate to ask the
prosecutor to lead the evidence. Such a
request would be regular, provided that
he. the prosecutor, does not decide whom
to call, and that he is not hampered by the
rule against cross-examining one’s own
witness. It must be remembered that the
witness is the witness of the inquest court
and not of a party.”.

(Our underlining)

Timol, supra. p. 291 D-E

248 When the Attornev-General is compeiled to base his decision
on the contents or the police docket only, ne is by t}he nature
or things obliged to accept the correctness or a stateme;1t by
3 person who implicates another in the commission of an
orfence. uniess such a statement is patently iaise or clearly
:ncorrect.  Such a decision wouid then be based on prima
-acie evidence in the narrow sense. Prima jacie evidence in
“he narTow sense is what is defined in paragraphs 17 and 13

T the heads by the families. If the prima racie evidence in
‘he na::row sense indicates towards the commission of an
orfence. the Artoney-Generai wiil decide to prosecute. .,andv

it would then de the task or the Trial Cour to test and weigh

such evidence in accordance with the normai rules or

zvidence.

249 Converseiy, :he presiding otficer in a {ormal inquest can

aever base nis decision on prima facie evidence in the
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narrb;zv sense pecause' he cannot ignore the impression gained
from hearing (and observing) the testimony of a.ll the
imporant witnesses being tested in cross-examination, nor
can he ignore the benerit of having heard argument on legal
and factual matters by ail parties concerned. Such a test is
far removed from the meaning of " ... at first sight; on the
face of it; at first blush" referred to in paragraph 18 of the

heads by the ramilies.

Because the .Inquest Court (and the Attorney-Generai
. - - oc . .
subseguent to the hoiding of a formal inquest) 1s abie. and in
our view compeiled by the aroresaid factors to appiy a test
which 1s stricter than that of prima facie evidence in the
narrow sense. zny decision then taken can no longer de based
on " the ordinary meaning of the words used". as is

suggested in paragraph 17 of the heads by the ramiiies. The

test rererred to in paragrapn 17 is unavoidable in the case or

legisiation because the Legislature cannot be cailed upon to.

give viva voce evidence and to submit itseif t0 cross-
examination as to its intention and the meaning or the words

it used in a statute.

The argument put forward in paragraph 19 or the neads by

:he ‘amiiies takes their case no f{urther. Paragraph 24.2

zbove, is muratis murandis applicable to paragrapn 19.



Furthermore, if the argument in paragraph 19 had been
correct, it would have been completely unnecessary ever to

hold a formal inquest.

24.12 In The Oxford English Dictionarv (2nd Ed.), Vol. XII, on p.

170. "prima facie" is described as:

"At first sight; on the face of it: as
appears at first without investigation. ",

This derfinition corresponds with that or Hiemstra & Gonin

guoted in paragraph 18 of the heads bv the famiiies.

. However. in a stictly legal sense. Scoble in The Law or

Zvidence in South Africa (on pp. 16 and 17) had the

‘oilowing to say on the meaning of "prima racie evidence":

"Prima facie evidence means. generaily,
that suiticient evidence has. in the eyes of
the law, been. produced to induce a
reasonable man to act upon it. or. in other
words. that the evidence adduced is. in the
absence’ of any rebutting evidence,
surficient to prove a given fact. The one
fact being proved or ascertained. the
other, - its - uniform concomitant. is
universally and safely presumed. It is in
general evidence which ’cails for a repiy’
from the other party. (Rex v. Potgieter.
[1936] O.P.D. (P.H.. H.12); Rex v. Smith,
[1932) O.P.D. 150: Rex v. du Plessis,
[1942) E.D.L. 9; Rex v. Afrika. [1938]
A.D. 236).

Prima facie evidence is. closely allied to
what "is termed ’presumptive evidence’
and, ~ in some cases. is almost
indistinguishable from it, vide the remarks
of Wessels, J., in Ex parte Minister of



Justice, In re Jacobson and Levy, [1931]
A.D. 473: -

’In this connection the words ’prima facie
evidence’ are perhaps misleading. The
phrase ’prima facie evidence’ is sometimes
used when in a jury trial the judge
determines that certain facts can be
produced in evidence, we then say that
there is prima facie evidence to go to a
jury. The term prima facie evidence is
used as equivalent to a presumption in law
in favour either of the plaintiff or the
defendant or of the Crown or the accused.’

Thus Best on Evidence, section 273, says:

"The burden of proof is shifted by these
presumptions of law which are rebuttable;
by presumptions of fact of the stronger
kind and by every species of evidence
strong enough to establish a prima facie
case against the party.’

1
Here. a prnima facie case means a case
where thére is a presumption of law in
favour of one party which, until rebutted,
establishes his case and judgment must he
ziven in his favour unless his opponent can
rebut that presumption. In the case of
Goosen v. Stevenson. [1932] T.P.D. 223,
Tindall, J.. is reported to have said:

"Prima facie evidence ... is a phrase that is
sometimes used ambiguously. It is
sometimes used to mean ’evidence
sufficient.- to go to the jury’ or ’evidence
sutficient to raise a doubt’. hut that is not
a correct use of the expression ... prima
facie evidence in its more usual sense is
used to mean prima facie proof of an issue
the burden of proving which is upon the
party giving evidence. In the absence of
further evidence from the other side the
prima facie proof becomes conclusive proof
and the party giving it discharges his onus.
It is not, however, in every case that the
burden of proof can be discharged by
aiving less than complete proof on the
issue: it depends on the nature of the case
and the relative ability of the parties to
contribute evidence on that issue. If the
party, on whom lies the burden of proof,
goes as far as he reasonably can in
oroducing evidence and thatevidence “cails
for an answer’ then in such a case he has
produced prima facie proof, and in the
‘absence of an answer from the other side,



it becomes conclusive proof and he
completely discharges his onus of proof.’

The rule is the same in criminal cases (Rex
v. Koen, [1937] A.D. 211; Rex .
Persotam, [1938] A.D. 92; Rex v. Ingram,
{1937] T.P.D. (J/c 498/37); Rex v. Afrika,
[1938] A.D. 536; Rex v. du Plessis, [1942]
E.D.L.9). In other words, where there is
sufficient prima facie proof to ’call for an
answer’ from the other side, and a
doubtful or unsatisfactory answer is given.
it is equivalent to no answer at all and the
pnma facie proof, undestroyed, becomes
surficient proof (Salmons v. Jacoby, [1939]
A.D. 388). Unanswered prima facie proof
does not necessarily and. inevitably result
in a decision for the party producing it.
for the court or jury is stiil entitled to ask
itself whether, on the case as a whole, it is
satisfied and persuaded by the evidence
(Trezea v. Godart, [1939] A.D. 33).".

Horfmann & Zerfertt in The South African Law or Evidence

(ith Ed.) on pp. 396 and 397 sav the roilowing on the

subject:

"oy

o Prima facie evidence
Like so many terms in the law of evidence.
prima facie evidence is used in two
different senses. It sometimes means
evidence upon which a reasonable man
could find in favour of the party adducing
it: that is to say, the amount of evidence
which a plaintiff must produce in order to
avoid having absolution decreed at the end
of his case. or which wouid be sutTicient to
prevent.an accused from seing discharged
at the end of the prosecution’s evidence.
It is orten said that in the absence of such
¢vidence there is 'no case to answer’. hut
-the refusal of absolution or discharge does
not necessariiy mean that an answer is
required. The defendant or accused may
close his case at once and still succeed. In
this sense._therefore, a ruling that a party
has ‘made out a pmma facie case’ means
oniy that his opponent runs the nsk of
losing if he offers no evidence.
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Although this meaning of prima facie
evidence is in constant use, there is
another which is even more common. In
the other sense one is dealing with what
may hetter be called ’prima facie proof’
and the different meanings attached to the
words prima facie evidence have been
remarked on by Jansen JA in Marine &
Trade Insurance Co Ltd v Van der Schyff.
In Ex parte Minister of Justice: re R v
Jacobson and Levy Stratford JA said:

"Prima facie evidence in its usual sense is
used to mean prima facie proof of an
issue. the burden of proving which is upon
the party giving that evidence. In the
ahsence of further evidence from the other
side. the prima facie proof becomes
conciusive proor and the party giving it
discharges his onus.’

In this sense, prima facie evidence means
evidence capable of being supplemented by
inferences drawn from the opposing
party’s failure to reply. Whether such
inferences may legitimately be drawn
depends upon the nature of the case and
the evidence which has been adduced ...

The principles of prima facie evidence
appiy to civii and criminal cases alike. But
tkey do not mean that in some cases a
party may obtain a verdict without
producing the ordinary desree of proof.
The requisite standard must always be
satisfied. but in considering whether the
onus has heen discharged. the court is
entitled in appropriate cases to take a

‘ party’s failure to adduce evidence into
account. [t is therefore impossible to say
wnat  wiil  constitute prima facie
evidence. ",

2413 'n the case or Rex v. Xasa & Ano., 1936 OPD 200 at 202-
203. the court remarked as follows regarding the measure or
conviciion required in a preliminary examination or inquiry

where the court is not cailed upon to decide any issue:
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"In my view a clear distinction must be
drawn. as has always been drawn, berween
the burden of proof in civil and criminal
cases. There is no such ’doctrine of prima
facie proof’ in a criminal trial, whatever
meaning one may attach to the words
‘prima  facie proof’ as such, or in
connection with a civil trial. (Cf. Rex v.
Stoddart, 2 -Cr.App.R. at p. 233). It is
true that, where a magistrate hold a
preliminary examination or inquiry, it is
said that he is justified in commiiting the
accused for trial where the Crown has
made out a prima facie case, but, as the
magistrate is not called upon to decide any
issue. but merely to record the evidence
for the benefit of the Attorney-General.
who eventuaily has to decide whether the
accused should be put on his trial, the
above words bave been interpreted to
mean that the Crown has so tar adduced
sufficient evidence to justifv the Court in
coming to _the conclusion that the charge
against the accused mav _have bheen
established unless some explanation is

forthcoming.”

{Our underiining)

't is ciear irom the foilowing remarks dv our couris that a
inding dbased on prima jacie evidence means more than " ...
one which shows that an unnatural death was at least on

the face of it, brought about by an act or omission

invoiving or amounting to an oifence on the part of any
person” as is stated in paragraph {9 or the heads bv the

Jamuilies.

""Prima facie’ proof, in the absence of
rebuttal, thererore, means ciear proot
leaving no doubt.”.



Ex parre The Minister of Justice : In re Re

Jacobson & Levv, 1931 AD 466 at 474

"If the party, on whom lies the burden of
proof, goes as far as he reasonably can in
producing evidence, and that evidence
'calls for an answer’, then, in such case,
he has produced prima facie proof, and, in
the absence of an answer from the other
side, it becomes conclusive proof and he
completely discharges hisonus of proof. If
a doubtful or unsatisfactory answer is
aiven, it is equivalent to no answer and the
prima facie proof, being undestroved,
again amounts to full proof."

Salmons v. Jacobv, 1939 AD 338 at 393.

"Secondly, where the Crown has produced
evidence amounting to prima facie proot of
the accused’s guiit - calling for an answer
from him - then on failure to make an
answer, the prima facie proof hecomes
conclusive proof - Rex v. Koen (1937. A.D.
211). In re Rex v. Jacooson (1931, A.D. at
pp. 474 and 479). What this prnima facie
proot is, which in the ahsence of any
refutation by the accused hecomes proof
heyond reasonable doubt, wiil vary in
different cases and wiil be aifected by
rules refating to proof ot provisos and
exceptions, negatives, facts pecuiiarly
within the knowiedge of the accused and
the like - Rex v. Khumalo (1930. A.D.

193); Rex v. Sandos (1932. A.D. 315)."

R v. Cigler, 1946 OPD 179 at 185

"*Prima facie evidence’ in its customary
sense is not merely ’some evidence’. It
must he of such a character that if
unanswered it would justify men of
~ordinary reason and fairness in affirming
the question which the party upon whom
the onus lies is bound to maintain (See the
judgment of Brett, J., in Bridges v.
Directors.of N.L. Railway Co., L.R. 7H.L.



213, and Wigmore, 3rd ed., vol. IX, p.
299).".

R v. Mantell, 1959 (1) SA 771 (CPD) at 775 H

24.15 The fact that an inquest is an inquisitorial procedure, and that
no party thereto bears any onus, makes no difference to the
vaiidity or the definitions quoted in paragraphn 24.14 above.
The only difference is that, by the nature of the things, the
prima facie evidence may be produced by any pamy to an

inquest.

2416 Althougn an inquest Is. as has aiready been stated. neither a 7
criminai trial nor a preparatory examination. it leans more
towards a criminal than a civii process. We regard this fact
as imporant because the usuai standard or proor required by
our cmiminal courts is that or proor bevond a reasonabie
Joupt. The interwovenness Of an inguest with criminai law

and procedure appears from the foilowing:

in terms of Section (6(2)(d) or the Act. a {inding

)
4
—
N
—

must be made whether or not an orfence has been

commi:ied:

24.16.2 ~ in terms or Section X or the Act, a death by
unnatural causes must be reported 0 2

policeman;
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24.16.3  in terms of Section 3 of the Act, the poiice have

to investigate unnatural deaths;

24.16.4 in terms orf Section 4 of the Act, a policeman
who investigated an unnatural death has to submit

a report thereon to the public prosecutor;

in terms or Secuon 8(2) or the Act. the laws

1-J
4
—
o
w

coverning criminai trials shall muraris mutandis

apply to securing the attendance or witnesses at
an inguest. their examination. the recording or
evidence given - by them. the payment or
ailowances t0 them and the production of

Jdocuments and things:

24.16.6  in terms of Section Il or the Act. the public

DrOSECUlOr Mav  eXamine anv_ witness giving

2vidence at an inguest:

in terms of Section |7 or the Act. the record or

1)
f
r—
p\
~]

the proceedings or an inguest must be submitted

-0 the Attomev-Generai concemned.

It wouid therefore te strange indeed if the Legislature

intended the burden or proor required for a finding in terms
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of Section 16(2)(d) to be anything less than proor’Aucyond a
reasonable doubt. If the term "prima facie" in Section
16(2)(d) means nothing more than prima facie evidence in
the narrow sense, none of the purposes of holding an inquest
referred 1o in paragraph 24.3 will be properly served. Thus,
for instance. a decision based on prima facie evidence in the
narrow sense could hardly be surficient to assist the reievant
instances to take the appropriate measures reterred to in par

24.3.4 apove. Furthermore. those near and dear to a

~ Geceased person wiil not be reassured, but instead be more

:roudled if an inquest court using the criterion of prima jacie
avidence in the narrow sense makes a finding that a certain
death was brought about by an act amounting to an offence.
wiilst the Attorney-General. anticipating the decision of a
:rial court based on the stricter requirerﬁent of proor bevond

-easonable doubt. decides not to prosecute.

It is similariy for the purpose of obtaining cerwainty in an.
‘nstance wnere the bcey or the person concemned is aileged

:0 have been destroyed or has not been round. that Section

- 16(1) requires-a finding or proor beyond a reasonable doubt.

We submit that because the aforesaid reasons (barring that or
certainty) why a finding in terms or Section 16(2)(d) should
e on the standard of proof beyond a reasonable coupt are

not appiiczble to a finding in terms of Section 16(1), the
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Legislature found it necessary to specify the standard of
proof required in that instance. Had the Legislature required
a different standard of proof in respect of a finding in terms

or Section 16(2), it would have been stated in clear terms.

24,19 We support the view held by Stegmann. J. in the inquest into
the ‘death of Dr. D.J. Webster. namely that the phrase
">rima jacie’ in Section 16(2)(d) or the Act should be
interpreted as meaning that a finding In terms of section
16(2)(d) is itseif a prima jacie tinding. \Thu§ interpreted, the
:erm prima jacie serves 10 clarify the status or a finding in
:erms or section 16(2)(d). As has been indicated in par 24.5
above. a Inding in terms of the now répeaied Inquest Act.
:919 that a person was guiity or an orfence. had a higher
siatus than a decision in terms or sec 16(2)(d), in that a
decision in terms of the repealed Act resuited in the "guiity”
Serson odeing arrested or summoned in order that criminai

orocesdings may be instituted against him.

24.20 Ve aiso support the view held by Stegmann J in the Webster
:nauest that a decision in terms or section 16(2)(d) shouid be

made on the standard or proor beyond a reasonable doubt.

2s AD PARAGRAPH 21.9:

—




Du Plessis’s evidence that the executive of the OP. GBS met daily or
whenever necessary during 1984 and 1985, is incorrect, as appears from

the following extracts:

"MNR BIZOS: Generaal, as daar aan u ’n versoek was
om ’n mening van die OPGBS dringend n2 Generaal
van Rensburg oordra, hoe lank sou dit genexm het om
die dagbestuur van die OPGBS ’n vergadering te
probeer saamkry? --- EK kan nie dink dat hierdie
aangeleentheid ’n dringende ad hoc vergadering sou
regverdig nie. Dit sou heel waarskynlik op die volgende

geroctineerde vergadering onder die hoof
‘korrespondensie  hanteer gewees het deur die
Sekretariaat.

Was al die lede van die daghestuur nie hier in Port
Elizabeth nie? --- Ja, daar was ook lede in Qos-Londen
Jewees., ‘

In elk ceval die wat heskikbaar is en miskien aan die
huite staat se mense oor die telefoon vra? --- Ja, ek wil
“weer sé ek sou nie die dagbestuur net hiervoor
hymekaar geroep het nie. Met ander woorde om ’n
telefoongesprek wat ek gefiad het aan die daghestuur
voor te & nie. Dit sou op die voigende vergadering
onder die hoot korrespondensie hanteer gewees het.”.

Yan Der Westhuizen 2568 : 13-30

"By u. by OP GBS? --- Ja. dit was die gebruik gewees,
dit was ook die gepruik gewees U Edele om by die
weeklikse vergaderings van die Dagbestuur die vorige
week se korrespondensie te hanteer.”.

Van Der Westhuizen 2594 : 3-8

“Dan gaan Sy Edele voort om te verwys na die syfer 3
ho-op ens. Wat ek wil u vra is dit: dat daar moes
Jagbestuur vervaderings van OP GBS gewees het en
wk vergaderings van die OP GBS na die 7de Junie

1985. --- Ja U Edele. Die Dagbestuur was gewooniik
weekliks uitmekaar en die OP GBS maandeliks
uianekaar.” .

Van Der Westhuizen 2879 : 20-25

When necessary, special executive meetings were held.
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“Nou in die notule van ’n vergadering op 18 Junie, dit
is die spesiale dagbestuur vergadering, ek sal u nou
verwys daarna - dis volume 2, bladsy 32, het u dit daar
voor u? --- Ja.".

Van Der Westhuizen 2962 : 8-11

See also: Bundle 2, p. 30 : "Notule van Spesiale OP GBS

dagbestuurvergadering gehou op 18 Jun 85",

26. AD PARAGRAPHS 21.13 AND 103:

. 26.1 Van Der Westhuizen disagreed with Du Plessis on the
‘mportance of the writings by McCuen and Fraser. He. inrer

dtia. said the roilowing regarding Fraser’s work (G4):

25011 "Sover my kennis strek. is die term "this
indicates that the use of terrorism by the
sgvernment” nie van toepassing op Suid-
Afrika nie en ek is nie seker of hierdie
konteks in die algemeen gaan oor die
revoiusionére oorlogvoering en of dit
spesifiek op Suid-Afrika van toepassiny

nie.

Van Der Westhuizen 26635 : 13-18

26.1.2 " Ja ek moet weer stel in die breé konteks
van revolusionére ooriogvoering is dit
seker 'n opmerking wat gemaak kan word.
Maar as dit bedoelend is dat dit per se op
Suid-Afrika van toepassing is, dan kan ek
nou nie daarvoor instaan nie U Edele. Ek
dink dit is 'n algemene handboek, as ek
reg onthou oor die aard en die wese van
revolusionére ooriogvoering wat nie per se
voorskriftelik is vir ’n Qostelike Provinsie
of 'n Suid-Afrikaanse omstandigheid nie.

Zk stel aan u dat u wel weet dat dit
beteken en u is nie bereid om die "simple"



waarheid te aanvaar dat dit beteken dat
die regering deur die weermag en/of die
polisie van tyd tot tyd dade van terrorisme
pleeg, het dit aanbeveel "this indicates that
the use of terrorism by government forces
must be decided upon at the highest level
and it must bo so applied as to avoid it
boomeranging." Daar is nie enige
moeilikheid in verband met die mening van
die woorde, is daar? -— Behalwe soos ek
sé, ek verbind dit moeilik met die situasie
waarin ek daardie tyd in die O.P. verkeer
het. Die tern wat ek egter kan verbind en
wat ons gebruik het is "teen-

insurgensie”." .

Van Der Westhuizen 2666 : 25 - 2667 : 15

"U Edele nee Genl. Fraser het 'n hoek
seskryf oor revolusionére oorlogvoering.
Ek kan dit nie sien as 'n aanbeveiing nie,
dit is een van die verskeie hoeke wat oor
daardie onderwerp verskyn.

'n Suggestie dat as u moet teen-

terrorisme Zepruik u moet nie seif die

hesiuit nie en dit moet op ‘n manier
sedoen word dat dit nie hoomerang nie. Is
dit nie wat dit beteken nie? --- UJ Edele hy
het 'n hoek daaroor geskryf, dit is nie ’n
instruksie aan my nie.

Ek weet. maar hy het 'n hoek geskryf
wat u ook aan u offisiere gesee het en dit
maak sin dat u moet nie seif besluit nie
maar u moet op die. soos hy dit stel "the
highest levei” toestemming kry voor u dit
doen. --- U Edele nee daarvoor het ons
instruksies en voorskrifte gehad wat ons
van die hoot van die Leér ontvang het.

Laat ons die omstandighede van Goniwe
se dood weer aan u stel. Sonder ‘n sy aan
die hoogste vlak. niemana Kon hier in Port
Elizabeth hesiuit om Goniwe dood te maak
nie, as hulle dit wou doen. Nie waar nie?
Hulle sou die suggestie van- Fraser in
aandag geneem het. --- U Edele nee ek kan
nie ‘n hoek wat in die algemeen oor ’n
onderwerp direk koppel aan wat u nou vir
my & nie en u skets dit asof dit ’n
voorsknif, 'n handleiding, 'n prosedure is
wat gevolg moet word, terwyl dit 'n hoek
00t revolusionére ooriogvoering is.

Ons het nie suike voorsknfte of
instruksies gehad nie. o ,

Maar as u 'n hoek gebruik, is die
aanbevelings wat in die boek gemaak is as



dit nou as ’n boek beskou word wat van
hulp sal wees vir die offisiere en die
offisiere lees "This indicates that the use of
terrorism by government must be decided
upon the highest level*. Is dit nie ’n
suggestie ten minste u soldaat, korporaal,
lieutenant, kaptein, majoor, kolonel,
miskien ook brigadier, u moet nie besluit
om iemand dood te maak nie. U moet na
die hoogste vlak gaan om toestemming te
kry. Is dit nie wat dit beteken nie? — Nee
U Edele dit beteken nie dit vir my nie, ek
het nie sulke instruksies gegee nie. ek het
nie sulke instruksies ontvang nie. Die
konteks wat hierin geskryt is moet ek weer
sé kom uit ’n algemene werk oor die

onderwerp by.".

Van Der Westhuizen 2668 ; 2 - 2669 : 9

Regarding McCuen’s work (G32), Van Der Westhuizen.

inrer alia. said the following:

26.2.1  "Wel, Kolonel du Plessis het vir ons gesé
dat vir nom en sy mede-otiisiere dit was as
'n Bybel heskou. --- Wel ek sal dit nou nie
so sterk uitdruk nie U Edele dat dit as 'n
Byhei heskou moes gewees het nie. Daardie
hoek handel vor 'n ander tydvak. oor ’n
ander land. Suid-Afrika in 'n ander
tydvak in sy eie unieke omstandighede het
ook eie unieke antwoorde vir daardie
prohleme geverg.

Het u ooit by enige parade aan die
oitisiere gesé wat u nou gesé het? -— Ja.
Ons het verder gegaan U Edele. U sal sien
ons het ook boeke van ander skrywers oor
rewolusionére oorlog versprei en dan het
ons verder gegaan en ons eie plan in die
formaat van Plan Strelitzia geskryt.".

Van Der Westhuizen 2652 : 27 - 2653 : 3

26.2.2 °  "Ja, ek kan net nie akkoord gaan dat dit
die Bybel was nie. Dit wus een. en ¢k kan
my haie goed onthou dat ons nie daarmee
saamgestem het met ajles wat daarin gesé
word nie U Edele.



Nou laat ons die kwessie of dit nou as ’n
Bybel beskou was of nie uitlaat. Was dit ’n
belangrike boek wat die riglyne uiteengesit
het in verband met die "art of counter
revolutionary warfare?" — Dit was een
van die riglyne. Ek kan dit baie moeilik
omskryt as ’n belangrike riglyn U Edele.
En ek moet vir u sé ek het baie sterk

daaroor gevoel.".

Van Der Westhuizen 2653 : 25 - 2654 : 4

AD PARAGRAPH 22.6:

The driving rorce behind the unrest was not the UDF. but the ANC. or
vnich the UDF was a iront. [n this regard. Van Der Westhuizen said

the following:

"“WVie was die vvande van die weermag gedurende 85-
8§77 --- Goed. die militére vvande van die weermag was
die verhanne SAKP, ANC Alliansie gewees U Edele.

Ja. wie nog? --- Die PAC.

Wie nog? -— Dit is al wat ek van weet.

Dit is nie wat die notule bewys nie. YWat van die
UDF? --- Die UDF wus 'n frontorganisasie of 'n
veriengstuk van die ANC 2ewees so daar was haie ander
Jrganisasies 00k gewees, '

Nee. maar laat ons net van UDF praat asseblief
Generaal. Sal u saamstern dat by u vergaderings die
UDF hesikou was as ‘n deel van die vvand? — Ja U
Edele.

Ja. En sal u saamstemn dat u in u eie vergaderings
Mnr. Goniwe. Mnr. Calata. Mnr. Goniwe en sy
miiitante luitenante. Mnr. Goniwe en die ander leidende
figure wat die UDF heheer het. as die vyande genoem
was? --- Dit is heelternal korrek. Miskien as u my sou
toeiaat kan ek dit in konteks ook plaas vir u. Die
katesorie¢ van vvande wat bestaan het in daardie
rewolusionére oorlog was gesien gewees amptelik as
synde daar drie kategorieé te wees. Die eerste was
diegene wat op ‘n geweiddadige wyse die hestel van die
land wou oorneem. Na hulle is verwys as die terroriste
en die insurvente en die oryanisasies wat daaraan
sekopped was was die ANC, PAC, en die SAKP. So die
sewelddadige omverwerpers -van die statshestel. Die
tweede uroepering was diezene wat op ‘n nie-
samewerkingswyse of deur die daarstelling van
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alternatiewe strukture op die politieke front beweeg het
om die bestaande bestel in die land omver te werp. Na
hulle is verwys as radikales, aktiviste, politiek-
andersdenkendes.”.

Van Der Westhuiz:en 2523 : 20 - 2524 : 17

"MR BIZOS: Well we wiil leave it at that M’Lord. U

'sé u het hom nie as °n terroris beskou nie? -— Definitief

nie. Hy was ’n politieke aktivis. Mens kan ook praat
van ’n politieke organiseerder of die ander woord wat
gebruik is, 'n radikalis.

En het u. was u van mening dat hy met die ANC
saamgewerk het? -— Ja U Edele.

_En het u die UDF heskou as ‘n frontorganisasie wat
saam met die ANC gewerk het? -—- Ja U Edele.”.

Van Der Westhuizen 2535 : 17-25

“En wie was die vyand in Port Elizabeth? --- Die ANC.
SAKP. Alliansie (tussenbeide)”.

Van Der Westhuizen : 21-22

“Nou wat sou u sé van Mnr. du Plessis se getuienis in
die verband en veral hierdie laaste sin. dat hy die
oorsaak was van brandstigting, "necklacing” en geweld?
Kan u dit heantwoord? --- Nee U Edele. Nee. Daar was
wej a5 gevolg van sy besoeke auan piekke in die Qos-
Kaap wegbly-aksies, stakings, boikotte, wat deel was
van die organisering en daarsteiling van die aiternatiewe
suukture. maar ek kan nie "necklaces” en ander
zeweldaksies daaraan verbind nie U Edele.
Brandstigting? --- Nee ook nie brandstigting nie U
Edele.”. '

Van Der Westhuizen : 2014 ; 12-22

AD PARAGRAPH 24.6:




The quotations in the abovementioned paragraph do not give a full
picture of the evidence in regard to the question whether or not the
unrest situation improved during the detention of Goniwe and Calata.

The following evidence is also relevant:

3.1 "Volgens my herinnering het die eintlike probleme eers
- in Augustus begin en toe was mnr Goniwe alreeds
vrygelaat gewees want hy was op die toneel gewees op
daardie stadium.
Kan ons dit sé sy vrylating het saamgeval met ‘n
verergering in die onluste. —- Ek sou sé ja U Edele.
volgens my beste rekolleksie.”.

Du Plessis : 2319 : 11-17

'

28.2 "Ek wil u vra of u saamstem met die getuienis van Kol.
Du Plessis dat toe Goniwe en Calata aangehou was. die
situasie het verbeter en kort na hulle vrygelaat was het
die situasie vererger. Stem u saam met Kol du Plessis? -
-- Ja dit is waar. Ek weet nie of dit direk gekoppel kan
word aan nadat hulle nou weer vrygelaat is nie. Die
situasie in die hele land het vererger. Dit het sodanig
vererger dat 'n noodtoestand in helfte 1985 ingestel is."” .

Van Der Westhuizen 2856 ;: 28 - 2857 : 5

AD PARAGRAPH 39.2:

It is necessary to keep in mind that the evidence referred io in the
abovementioned paragrapn is not all that Van Der Westhuizen had to say

on that subject. He also said:

"Maar as ’n feit het. as ‘n feit en tot u kennis het die
\Weermag oor daardie inligting beskik? --- Nee.".

Van Der Westhuizen 3007 : 3-4
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AD PARAGRAPH 43.5:

It should be noted that detention in terms or Section 28 was at the time

generally rererted to as "permanente aanhouding”.

"Daar was nie in daardie tydperk van ons Wetgewing,
daar was moetlikheid met aanhouding, ek kan wel
onthou. Het u of enige kolonel of luitenant-kolonel of
ander persoon onder sekere omstandighede ’n persoon
aangehou hy moet net vir 14 dae of vir ’n sekere
tydperk - daarnma moet aansoek gedoen word om ’‘n
persoon verder aan te hou en die komitee wat deur ’n
Reuter gelel was voor die 6 maande dat die aanhouding
kon langer as 6 maande plaasvind. Is dit hoe u dit
onthou? --- Ek sal dit so aanvaar.

Is dit hoe u dit onthou? --- Ek is reatig nie seker nie,
maar soos wat u gesé het sal ek dit aanvaar,

Ek stef dit so aan u omdat ek is nie heeitemnal seker van
die periodes nie. maar ek weet dat dit Kkon nie
permanent wees nie. Sal u aanvaar dat daar kon nie
permanente aannouding wees nie. --- EK is nie heeitemal
seker nie U Edele. daar was twee tipes aanhouding
sewees as ek dit korrek onthou - twee artikels. Een was
vir ‘n baie kort tyd.

Agt-en-twintig. --- En dan een was vir ‘n baie lang tyd
en ek dink laasgenoemde is verwys as permanente
aanhouding.”.

V'an Der Westhuizen 2578 : 2-20

AD PARAGRAPH 44.1:

It is incorrec: !0 state that the Detence Force’s case ceatres on
semantics. A reading of our main heads of argument wiil indicate tha:

it deals with facts, circumstances as weil as probabilities. and that the



semantics of the signal is but one of the aspects which we submit has to

be considered in this Inquest.

W)
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AD PARAGRAPH 44.4:

32.1 The crux or Prof. Swanepoel’s views, with which we have
a0 quarrel, is contained in paragraphs 4.1 and 4.2 of his
memorandum, and reads as follows:

"In die voorafgaande word daar aangetoon
' 4.1 dat die betrokke uitdrukking in konteks

meerduidig interpreteerbaar is:

1.2 dat die betrokke uitdrukking in een
moontlike interpretasie daarvan a$ ‘n
opdrag beskou kan word om die hetrokke

persone te (laat) vermoor:”.

However. the view znunciated in paragraph +4.3 or the
memorandum iS Of no scientific vaiue since it is based on
Pror. Swanepoel’s subjective view o the context in which
e signai was sent. and the proressor is cleariy not qualified
zor surficiently informed on the subdject. :0 be a judge

:hereor.

AD PARAGRAPH 44.6:

()
)

It is incorrect 0 ailege that "samelewing” is a wider term than

V'fger‘ne‘enska p'.



.J..

33.1 Du Plessis, the author of the signal, said the following in this
regard:

"Is daar ’n noemenswaardige verskil
tussen "gemeenskap” en "samelewing”? —
Nee Edele, nie sover my betref nie.
Natuurlik nie. Hierdie ding van "uit die
gemeenskap verwyder" en ‘"uit die
samelewing -verwyder” was in hierdie tyd
geykte GBS taal, reg? -— Ek sal saamstemn
met dit U Edele.".

Du Plessis 2326 : 13-18

3.2 Snyman also testified that the two words have more or less

the same meaning. -
'

"Hoe verstaan u die woord ’samelewing’
daar, wat daar in paragraaf 3 voorkom? --
- Dit 1s die omgewing waarin hy woon.
[s dit wat samelewing beteken? -— EK sou
dit so heskrywe ja.
En daar is baie samelewings in die
samelewings? --- Ja. die gebied waarin hy
woon, dit is jou samelewing.
Is daar 'n verskil tussen die woord
sumelewing en gemeenskap volgens u! ---
Dit is min of meer dieseifde.”.

Snvman 1164 : 15-22

AD PARAGRAPHS 44.7 TO 44.10 AS WELL AS PARAGRAPHS
46.12. 47.40 AND PARAGRAPHS 30.2.4 TO 20.2.9;

401 The siatement in paragrapn 60 or our Heads that "There is
no single instance on record where the word ’permanent’
invested ‘verwyder’, or any other ‘vord for that matter.’

_with q,cﬁipablé or sinister meaning.", is correct. The last

sentence or paragrapn 60 does not imply that we have
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demonstrated an instance (apart from the signal) where the
ierm "permanent verwyder" as such was used in an
innocent sense. [t means that no other party proved the

converse.

Apart from Du Plessis’s bias and lack of credibility, the fact
that he 1s neither the author of annexure "C", nor attended
:he said meeting, means that his evidence regarding the
meaning of "permanent uitgehaal word" is not only
searsay, but is also void of any substance. There is no need

-0 chailenge sucn a testimony.

AD PARAGRAPH 45.3:

1,0

w

B9}

—
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here 1S aiso no evidence which shows that simiiar concemns

‘vere not expressed.

One shouid aiso xeeD in mind that arter 1is previous.
detention. Goniwe became a very prominent figure and the

stuauon in the country as a whoie also changed dramaticaily.

9. Goniwe het 'n haie promi-
nente rol in die voormelde
rewolusionere aansiag in die
Qostelike Provinsie gespeel.
Hy wias een van die leiers van
die United- Democratic Front
("UDF"), en na die beste van
my wete was Cradock die
esrste plek in die RSA waar



die voormelde alternatiewe
strukture geimplementeer is.

11. Verder meer was daar ’n
magstryd tussen die Pan
Africanist Congress ("PAC")
aan die een kant en die
African National Congress
("ANC")/UDF-alliansie aan
die ander kant. Goniwe was
’n baie prominente lid van
die ANC/UDF-alliansie.
Hierdie magstryd het tot
wedersydse bloedvergieting
gelei.".

Statement by Van Der Westhuizen: Bundle 1, p.

107, paras. 9 and 11

"In die konteks van die Qos-Kaap van
daardie tyd sou ‘n prominente figuur sons
Mnr Goniwe reaksie uitgelok het bv ie
media. .

Van Der Westhuizen 2603 : 29-31

" Goniwe was die streeksorganiseerder. die
prominente persoon. Die gesprek wat die
OP GBS gehad het het rondom Goniwe

aeaaan,

Van Der We_5thuizen 2614 : 19-22

"Ek wil u vra of u saamstem met die
setuienis van Kol. Du Plessis dat toe
Guniwe en Calata aangehou was. die
situasie het verbeter en kort na huile
vrygelaat was het die situasie vereryer.
Stem u saam met Kol du Plessis? -— Ja dit
is waar. Ek weet nie of dit direk gekoppel
kan word - aan nadat huile nou weer
vrygelaat is nie. Die situasie in die hele
land het vereruver. Dit het sodanig
vereriter dat 'n noodtoestand in helfte 1985
* ingestel is.". ‘

W

Van Der Westhuizen 2856 : 28 - 2857 -
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"Mnr Goniwe was die streeks-
organiseerder vir die Oos-Kaap van die
UDF, is dit korrek? --- Van die UDF, ja.".

Van Der Westhuizen 3004 : 19-22

"Volgens my herinnering het die eintlike
probleme eers in Augustus begin en toe
was mnr Goniwe alreeds vrygelaat gewees
want hy was op die toneel gewees op
daardie stadium.

Kan ons dit sé sy vrylating het saamgeval
met ’n verergering in die oniuste. -- Ek
sou sé ja U Edele. voigens my beste
rekolleksie. .

Du Plessis 2319 ; 11-17

"During March 1985 Matthew Goniwe was
appointed rural organizer of the UDF in
the Easterm Cape.. His area of
responsibiiity encompassed the towns of
Cradock, Graaif-Reinet, Somerset East,
Bedford. Adelaide. Middelburg, Hanover,
Hotmeyr. Pearston., Steynshurg,
Cookhouse. Noupoort. Port Alfred and

Fort Beaufort."”.

-

Heads by the ramiiies. par. 22.7

AD PARAGRAPH 46.2

The statements made in the second paragraph or paragraph 6.2 are
incorrect. The meaning or paragrapn 5 of Du Plessis’s first arridavit
becomes quite ciear when 1t is read in context. namely with paragraph
<+ of the statement. The term "bepaalde inligting” ciearly rerers to the

-

implicatons which Du Plessis had 0 speil out himseif. The term

"bepaalde inligting" can therefore be read as meaning "die voormelde
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inligting", being the information referred to in paragraph 4 of his

statement.

AD PARAGRAPH 46.7:

The ailegation that Du Plessis acknowledged that the signal was drarted

"

. as explained in his second affidavit", is incorrect. If the said
poruon of Du Plessis’s evidence is read in context, it is obvious that he
only identiried the signal as the signal drarted by him. He was not there

commenting on the meaning of the sighal. The record reads as foilows:

?

"0.K. goed. nee ek het u misverstaan.
Gued. Kan ons net aangaan na ’n ander
aspek? Ek wil net hé u moet kyk na die
sein. Dit is - verskoon my U Edele. dit is
Volume 1.

HOF: Bladsy 73?

MNR. GOOSEN: Bladsy 73. Dit is ek
verstaan, gemenesaak dat hierdie afskrif is
van die sein wat gepubliseer is in die New
Nation koerant. --- Dit is korrek U Edele.
Herken u die sein? --- Ja U Edele.

In wie se handskrif is dit opgestel? --- In
my eie handskrif U Edele.

[s dit ook u handtekening wat regs onder
verskyn? -— Dit is my handtekening U
Edele.

Is dit ‘die sein wat u op die 7de Junie 1985
opgestel het soos wat u in u eedsverklaring
sé? --- Baie heslis U Edele. Geen twytel
omerent dit nie.”.

Du Plessis 2019 : 11-25

AD PARAGRAPH 47.26:




The last sentence of the abovementioned paragraph is not a correct

transiation or Van Der Westhuizen’s evidence.

38.1 - The partucular porton of the record reads as foilows:

-

"HOF: Kan u .onthou of u ooit aan
Generaal van Renshurg voorgestel het dat
dit die oplossing is, dat Mnr Goniwe-huile
onder daardie artikel onmiddellik
aangehou moet word? --- Nee, ek kan nie
onthou dat ek per se so ’n voorstel aan
hom gemaak het nie.

Dink u dit is moontlik dat u so ’n voorstel
kon gemaak het of nie? -— Dit is dalk
moontlik in daardie gesprek waarma hy
verwys, die gesprek van 7 Junie.".

Van Der Westhuizen 2694 : 2-09
. 8.2 The correct transiation orf the words "dalk moontlik" is

“pernaps possible”. There Is no contradiction in ihe

aroresaid portion of Van Der Westhuizen's evidence.

0. AD PARAGRAPH 48.33:

The statement contained in the abovementioned paragrapn IS incorrect.

Yan Rensourg’s 2vidence in this regard was as foilows:

"HOF: Was dit nie meer helangrik at daardie sein u
vinniger bereik ‘as die een van die 23ste Mei? - Ek wil

sé ja dit was belangriker U Edele.”.
- +Qur underiining)

Van Rensburg 37 : 13-15



[—

The context in which the aforesaid question was asked, makes it clear
that the question related to the promptness of the delivery of the signal.

The aforesaid portion of Van Rensburg’s evidence must be read with the

following:

"En interessantheidshalwe, die sein van die 23ste Mei is
ontvang binne 'n paar ure nadat dit gestuur was voigens
die inskrywing op daardie dokument. Yas daar enige
rede waarom die sein so lank geneem het, wat meer
vertroulik was., meer belangriker was, en meer dringend
was. Het u enige verduideliking? --- Ek sal poog om dit
te verduidelik ja. '
As u sou kyk na die sein-berig van die 23ste Mei, dan
sou u ook daar opmerk dat daardie sein "vertrouiik”
semerk is en na die beste van my wete volgens die
administratiewe stelsel by die Sekretariaat op daardie
stadium was daar ‘n Telekommunikasie fasiliteit wat
vertroulik kon akkommodeer tot by die Sekretariaat
direk van die GBS af en vandaar af die uitskakeling van
die tussen stasies en die direkte ontvangs van die sein by
omns. .

Van Renspurg 86 : 25 - 87 : 8

AD PARAGRAPH 48.53:

The statement contained in the last sentence or the zbovementioned
Jaragrapn is incorrect in as far as it relates to the SSVR. At the time'
the ciassirication of a document addressed o the SSVR had everythiﬁg
0 do with the speed with which it would reach Van Rensburg, as

appears irom the foilowing:

"Die uiters geheime sein sou in kodevorm by die H-Le<r

se kriptokantoor ontvang wora. ",

w



(Our underlining)

Wybenga F8: p. 4, par. 5.2

“Kan u ook net kortliks vir die Hof inlig, is u bewus
hoe die sisteem op daardie stadium gewerk het, synde
soos hierdie wat gekiassifiseer is as uiters geheim? Hoe
is dit fisies ontvang by die kantore van die SSVR? --- U
Edele ons seinapparaat in daardie stadium was net
geskik gewees om tot vertroulik te hanteer. Ons
warapparraat was nie voldoende om geheime of uiters
geheiem seine te hanteer nie. Seine van die GBS’e af is
deur die leerkommandement gestuur na leérhoot-
kwartier waarvandaan dit dan na ons toe gekom het. So
in hierdie geval, hierdie sein. sou na léerhoofkwartier in
Potgieterstraat gegaan het. Vandaar sou huile dit na

ons toe gestuur het.”.

Stemmest 242 : 3-16

AD PARAGRAPH 48.61:

)

The statement contained in theé: last sentence or the abovemenuoned

N

‘Daragrapn is begging the question. If the signal had an innocent

o

meaning, &s we submit it does. there wouid have been no reason (0 make

:t avaiable to the investigating team.

AD PARAGRAPH 49.13:

Siemmet’s repiy quoted in the abovementioned paragraph is n0l an
znswer :0 the guestion " ... whether he had had sight of the signal",

but is a reply io the question whether he had had sight or the signal in

‘1§ hanawnitien form. Tne said repiy should be read in its context. which

is.as roilows:



"Die vraag wat ek vra is toe u dit in die
"New Nation" gesien het, was daar ’n
afskrif van hierdie dokument wat in die
"New Nation” verskvn het, is dit korrek?
— Daar was ’n afskrif van hierdie sein
gewees.

En u het gekyk daarma en dit gelees,
korrek? --- Ek het dit gelees. *

En dit het vir u bekend gelyk. — Dit is
korrek U Edele.

Wat daar staan, is dit korrek? -— Dit is
korrek.

Nou wil ek u net s vra; u sé paragraaf 3
soos wat dit daar staan, dit het vir u
bekend gelyk. --- Ja, veral die woorde
"permanent uit die samelewing verwyder."
So dit het vir u voorgekom dat u dit
moontdlik gesien het soos dit daar in die
"New Nation” verskyn het. is dit korrek?
-— Dit 1s moontlik U Edele. ek het dit
aister reeds gesé.

U sien Mnr. Stemmet hier het ek 'n
probleem want die getuienis hier voor die
Hof is dat daar op geen stadium te
Pretoria ooit ’n seinberig wat soos daardie
seinherig Iyk. sou ontvang word nie. Die
seinberig wat in Pretoria ontvang sou
wees, sou ‘n getikte weergawe wees. --- Dit
ismoontlik U Edele, dat die sein getik was,
EX verwwvs na die aidruk wat ek in die
koerant sesien het en wat daar staan in
paragraat 3 en veral hierdie (onduideiik).
Of hy getik anderkant aangekom het of
handgesikrewe. dit sal ek nie weet nie.
Nee maar u sé dit het hekend gelyk. --- U
Edele dit het hekend gelyk.

Soos dit daar in die "New Nation® gestaan
het. --- Daardie paragraaf. maar veral die
woorde "permanent uit die sanelewing uit
verwyder." .

Ek het nie die vraag gehoor nie. verskoon.
Die antwoord. --- U Edele ek sé daardie
rtussennei).

HOF: U sé daardie woorde het bekend
zeivk. .

NR. GOOSEN: So dit is nie korrek dat
aierdie dokument soos wat dit in die "New
Nation" verskvn het hekend gelyk het nie.
-— U Edele wel ek het darem hierdie vraag
nou a our en oor en oor geancwoord gister
_vir ‘n ander.advokaat, nou weer vir u.
HOF: Ja, ¢k dink die - ¢k sien u punt.
Kan ek dit miskien sg stef: het die
dokument as suiks hekend gelyk? Met
ander woorde was u onder die indruk dat
“hierdie dokument het ek al gesien' net
s00s die dokument in die "New Nation”
gestaan het? — Nee U Edele ek het nooit
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gedink ek het hierdie dokument al gesien
nie maar toe ek hom deurlees in die foto-
atdruk wat ek van die "New Nation” nehad
het en ek kom by hierdie gedeelte het dit
vir my, soos ek gister gesé het, verbasend
hekend gelyk.

Ja. Met ander woorde wat het vir u
hekend gelyk; die dokument self of die
bewoording daarvan? —- Die bewoording
daarvan het vir my bekend gelyk.".

(Our underiining)

Stemmet 382 : 25 - 384 : 15

AD PARAGRAPH 37:

43,1 [t is not common cause that Mbuieio Goniwe and Fort Calata

nad nothing to do with the Geidenhuvs committee.

1o

As things deveioped. the Geidennuys committee 2ventuaily
. did deal with Mbuleio Goniwe and Fort Calata. This fact
appears from paragrapn <0 of the committee’s report (Vol.

2. 2. 7). whicn, incer aiia, reads as roilows:

"Dit kan oorweez word om meelopers van
Goniwe. soos sy neef Mbulelo Goniwe en
Fort Calata na die Direkteur vir Staats-
veiiigheid te verwys vir moontlike aan-
houding of inperking ...".

AD PARAGRAPH 107: -
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We have already dealt with the question as to whether or not
Van Rensburg and the SSVR were the logical addressees of
a suggestion to kill Goniwe in paragraph [8.18 of our main

neads of argument. .

The fact that counsel for the families is obliged to argue that
"The mechanisms used by the Security Forces to plan and
execute the deaths of the deceased are however peculiarly
within their knowiedge” is significant. That statement is
an@amount o an  acknowledgement that the evidence
oroduced in this [nquest does not prove a causal connection

2etween the signal and the killing or the four deceased.

To argue  that "Clearly, Van Rensburg, Van Der
Westhuizen and Du Plessis, in conspiring to kill. did not
use the conventional structures of the NSMS" is mereiv
another way or saying that: "We do not know how Van'
Rensburg, Van Der Westhuizen and Du Plessis went

about to arrange the kiiling of Goniwe and the others”.

The aroresald concessions are not surprising because even Du

Flessis. who is a so-cailed conspirator. does not know “who
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committed the murders, nor how and by whom it was

arranged.

(N
;P
(]

The aroresaid concessions support our contention that the
evidence in this Inquest provides no proof of criminal
behaviour connecting Van Der Westhuizen with the Goniwe

murders.

AD PARAGRAPH 116:

As we nave demonstrated. the rinding requested on behalf of the ramiiies

is not justiried on the evidence. The finding by this Court in respect or
Section 16(2)(d) or the Act s bound to be the same as that or Regional

Magistrate De Beer in the 1irst inquest. which reads as follows:

*(d) Whether the death was
brought about by any
act or omission involving
or amounting to an
offence on the part of
any person
Yes: Bv a person or
persons - or group of
persons unknown.",
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SECTION C

AD PARAGRAPHS 4 AND 3:

For the reasons already set out in our main Heads of Argument. as weil

el

as for :ne reasons set out herein, we submit that the findings proposed
on berzif of Du Plessis in the abovementioned paragraphs are not

justiried.

AD PARAGRAPH 16:

The term "revolutionaries” as used in the abovementioned paragraph is

ampiguous.  Van Der ‘Westhuizen distinguished between poiitical

GCIVISis and terrorists. both or waich couid qualify as revoiutionaries.

17.1 *’an Der Westhuizen describea the difference between the

7WO groups as :oilows:

"Dit is heeitemal korrek. Miskien as u my
~sou toelaat kan ek dit in konteks ook plaas
vir u. Die kategorieé van vyande wat
Sestaan  het in daardie rewolusionére
ariog was gesien yewees amptelik assynde
daar drie kategorieé te wees. Die eerste
wus diegene wat op ‘n gewelddadige wyse
die bestel van die land wou oorneem. Na
huile is verwys as die terroriste en die
insuryente en die organisasies wat daaraan
2ekoppel was was die ANC, PAC. en die
SAKP. Su die vewelddadige omverwerpers
van die staatshestel. Die tweede groepering
was diegene wat op . ’n nie-
samewerkingswyse of deur die daarsteiling



van alternatiewe strukture op die politieke
front heweeg het om die hestaande bestel
in die land omver te werp. Na hulle is
verwys as radikales, aktiviste, politiek-
andersdenkendes.".

Van Der Westhuizen 2524 : 4-17

7.2 His attitude-was clear that actvists should not be kiiled.

-

“Ja. Dit is die punt wat ek probeer uit u
uitkry. So ons kan aanvaar dat die
veiligheidsmagte wel verstaan het dat
aktiviste of terroriste, gewapen, moontlik
in sekere omstandighede uitgewis kon
word, elimineer kon word gedurende 84.
86 en later. Sal u dit aanvaar? — Ja U
+  Edele. Ek sal dit aanvaar in die lig wat ons
hier gepraat het. Dit is nie vir my, en dit
was my standpunt nog altyd gewees, dat
aktiviste moet (nie) uitgehaal word nie.”.

. Van Der Westhuizen 2942 : 16-23

43, AD PARAGRAPH 39:

~he statement in the abovementioned paragraph is misieading.

=38.1 it shouid be made clear that the pressure which was brought
:0 oear on Van Der Westhuizen was :0 stabilise his area. it

‘vas not expected or him to do something about Goniwe as

“NMNR. BIZOS:  Wel Goniwe was die
doring - wus dit die woorde wat gehruik
was? Die dormng in die vieis van die
veiligheidsmagte hier. U was die voorsitter



van die OP GBS. Politieke druk is op u
geplaas om die distrik onder beheer te
bring. Is al daardie stellings korrek of nie?
—- Ja, -behalwe dat ek het op die
strategiese of op die bestuursviak beweeg
en oorhoofs gekyk na die problematiek.
As (tussenbei). --- Ek het nie - ekskuus -
ek het nie op die viak van die individu
beweeg soseer nie U Edele.".

Van Der Westhuizen 2586 : 17-27

4138.2 Althougn Van Der Westhuizen was the chairman of the

OP GBS, the responsibility to stabilise the area was not his

zione.

"Is daar in die begin van 1985 geweldige
druk van politici se kant op u geplaas om
die situasie plaasiik op te los? -— Ja, daar
wus haie druk.

En was die politici se houding dat u moet
die probleem op die grondviak hier moet
upios? --- Ja, darem nou nie net ek
persoonlik nie. maar so (tussenbeide)

U is heeitemnal req, huile het "julle” vesé. --
- Ja".

Van Der Westhuizen 2640 ; 22-28

<9. AD PARAGRAPHS 24, 33 AND 39:

9.1 Du Plessis was indeed cross-examined on the circumstances
under which ne deposed to his rirst arfidavit. See Du Plessis
2205 : 10 -2208 : 3. of which the very last portion reads as

‘oillows:




"En aanvaar u dat dit is wat u gesé het?
--- Ek het dit sekerlik gesé want ek het dan
die verklaring onderteken, en ek was voor
’n Kommisaris van Ede gewees. As u
enige probleem gehad het met Wagenaar
en - (onduidelik) was u nou voor ’n
amptenaar van die hof, voor ’n
Kommisaris, as u enige probleem gehad
‘het kon u dit aan hom openbaar het, is dit
korrek? --- Ek sou dit kon gedoen het.

En u het nie? -— Ek het nie ’'n probleem
op daardie stadiwn gehad nie. Enu
7et aan hom bevestig voor God dat wat
hier staan die waarheid is, is dit reg? ---
Soos wat, ek het dit bevestig soos wat ek
die inhoud van die verklaring verstaan

het.".

b

Du Plessis 2207 : 25 - 2208 : 3

9.2 Du Plessis ‘'was aiso cross-examined on the meaning or the
content or his first arfidavit. Regarding paragraph 6 of his
Arst arfidavit. whnich is the paragrapn which he was not

orepared (o conrirm. he. inrer alia. said the foilowing:

"Ek gaan nog net eenkeer die vraag vra en
dan gaan ek my wend tot Sy Edele toe en
vir hom vra om ‘n bevel op u uit te retk
om nie die vrae te ontwyk nie. Ek gaan u
help, ek gaan dit vat sin vir sin, frase vir
frase. : ‘
"Ek is euter baie seker dat Brig. Van der
Westhuizen nooit teenoor my te kenne
zeuvee het dat sy voorstel behels dat enige
persone dondgemaak moes word nie.”
Stemn u saam daarmee? Is dit die waarheid
! of is dit nie die waarneid nie? --- U Edele
in. terme van wat tussen myseif en
Generaai Van der Westhuizen gebeur het
is dit die waarneid.".

Du Plessis 2194 : 31 - 2195 : 12 -



tn
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49.3

9.4

In the light of the answers given by him, there was no need
to produce evidence to gainsay any evidence given by him
regarding either the circumstances under which his first
affidavit was made, nor regarding the meaning of the content

thereof.

In view or Du Plessis’s evidence quoted in paragrapn 49.2
above, as weil as the fact that he had no problem with the
rest of his first affidavit. the statement in paragrapn 33 of the
heads of argument by Du Plessis is both incorrect and
deramatory. In making the said' statement. counsei for Du
Plessis had lost sight or the fact that when Du Plessis made

nis statement. both Van Der Westhuizen and Van Rensburg

7ad aiready made their siatements.

AD PARAGRAPHS 36 AND 37:

20.1

The use or the word "klaarblyklik" in the portions or his
‘irst arfidavit quoted in paragrapn 56 does not support the
statement that Du Plessis did not have an independent
-ecoilection or the signal when he deposed to that aifidavit.

The word "klaarbiyklik" is derined as rollows on p. 3 or

Die Afnkaanse Woordeboek:



tan
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"b.n. en bw. [Op ’n wyse] wat duidelik
blyk; ongetwyfeld, onteenseglik, on-
weerlegbaar; klaarblykend ...".

30.2 [t is once again necessary to emphasise that Du Plessis only
had problems with paragraph 6 of his first arfidavit. There
Is therefore no basis for any suggestion that paragrapn 3,
inciuding the word "waarskynlik", is not preciseiy what Du
Plessis said to Wagener.

20.3 It should also be remembered that Du Plessis was at that

siage suil piaying innocent. and the fact that he was in

czhoots with the New Nation and the ANC was stiil a secret.
In fear of raising suspicion regarding his invoivement in the
‘eak or the signai, he could thererore not ariord to make: his

‘ntimate knowiedge or the signal known :0 Wagener zand

Maior General Xnipe.

D PARAGRAPH 28:

tn
—
.

—a

\'an Der Westhuizen. He expiained it as :oilows:

"“Vaarom het u die vaag, of ten minste
vaag, wat ons Kan sé misleidende taal
ceprulk in verband van die feit dat u wel
veweet fet dat dit.in Du Plessis se

There is nothing sinister in the use or the word "voorgee™ by



—
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handsknif was en dat dit sy handtekening

‘was? --- Omdat ek onbewus was van die

dokument. ",

Van Der Wesrhﬁizen 2611 : 22-26

"Al rede wat ek vir u kan sé is ek was nie
bewus van die bestaan van die
oorspronklike dokument nie. So daaroor
gee ek, dit gee vir my voor dit is ’n berig
wat hy geskryf het.

Dit voorgee 'n sein wat deur Kommandant
L du Plessis is gesien, 'n afdruk wat
voorgegee het ’n seinberig wat deur
Kommandant, waarom - stem u saam dat
'n_ eeriike persoon wat wou die hele
waarheid praat sou gesé het vir die
inligting van sy regsverteenwoordigers, vir
die inligting van die polisie, vir die
inligting van die publiek, vir die iniigting

~van die howe, as die ondersoek geopen

was, om op rekord te plaas ek ken daardie
handskrif, dit is Du Plessis se handskrif,
dit is Du Plessis se handtekening? Voorgee,
wat heteken voorgee? Beteken dit dit is? --
- Dit skyn te wees ’n berig wat hy geskryf
het. Ek het nie die berig geskryf en nie
gesien nie.

Wat heteken - "voorzee’? Is "voorgee®

dieseifde as "is"?
-— Ek sou sé mens kan sé "voorgee' is
skyn te wees. wat weergee, ",

Van Der Westhuizen 2612 : 11-29

"Kom ons gaan na die benadering van
inligtingsmense. ons verkeer nou op die
inligtingsterrein. met die verskeie grade en
fase waardeur inligting gaan voor en na
hevestiging en so meer. Sal u dit asseblief
weer ‘n siag verduidelik of verduidelik? U
het dit nog nie hier verduidelik nie. --- U
Edele informasie word ingesamel. kan op
verskeie wyses ingesamel word. In die hreé
kan 'n mens sé dit kan kovert of overt
ingesamel word en dan is daar verskeie
wyses hoe dit hekom kan word. So dan
Lkom «¢ie ingesameide informasie hyeen by
'n punt, waar dit dan vergelyk word.
setoets word, in verband of in konteks
veplaas word. Ons noem daardie proses
die verwerking van daardie informausie.



Dan word dit gekyk of dit bevestig is. Met
ander woorde staan dit in konteks, is dit
waar? Dit is die bevestigingsproses
daarvan. En dan daarna geskied ’n
vertolkingsproses. Met ander woorde dit
word nou verduidelik aan die hand of ’n
deel daarvan kan ook ’n voorspelling wees
of ’'n aanbeveling wees as dit uit die:
vertolkingsproses uitkom. En dan vind die
verspreiding daarna plaas. Nou die
verspreiding is van bevestigde, vertolkte
informasie. Die noem ons inligting.
Reg, so het ek dit korrek; wanneer u
informasie ontvang, gaan dit deur ’n
proses van bevestiging en wanneer dit
bevestig is word dit beskou as iniigting. ---
Ja U Edele.
Is dit in kort? -— Dit is in kort ja.
Nou die middag toe u die sein sien, en die
eedsverklaring gemaak het die Saterdag,
het u dieinformasie genad in verband met
dit wat voorgee was 'n sein te wees? --- Ja.
s00s u dit stel dit was die eerste keer dat
ek dit gesien het ja U Edele. '
Res, Het u oombliklik die korrektheid
daarvan aanvaar as bevestig? --- Nee U
Edele.
Sou u dit gedoen het? --- Nee.
En die eedsverklaring is gemaak weereens
op hierdie aannamenasis en die aanname is
semaak dat dit wel bestaan het. --- Ja U
Edele. .
Sal u nou kyk na die woorde in paragraaf
S en dan weer in 17?7 Daardie woorde wat
-k gebruik het "as dit wel ooit hestaan
het.” Paragraar 15 - jammer - ¢n 7. --- Ja
U Edele.
£n "voorgee'. --- ja U Edele.
Dit wat u nou vir Sy Edele gesé het
verduidelik dit daardie woorde of
verduidelik dit dit nie?".

Van Der Westhuizen 2021 : 25 - 2023 : 7

AD PARAGRAPH 61:

32,1 The argument that if Du Plessis was faisely impiicating Van
Der ‘“Vesthuizen. one "vouid have =xpected Zim 0 say in

ciear and unamoiguous terms that Van Der Westhuizen had
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told him in so many words to send a signal proposing that
Goniwe and the others be killed, is wrong and incompatible

with the wording of the signal.

For his version of how the signal ought to be interpreted to
have any credibility, it was necessary for Du Plessis to
iestiry that paragrapn 3 of the signal contains more or less

the words used by Van Der Westhuizen. The foliowing

portons or Du Plessis’s evidence are in point:

"MR GOOSEN: Certainly M’lord. Kan ek
u dit vra kolonel, het Brigudier van der
Westhuizen enigsins aangedui wat hy
hedoel by wat hy gesé het ten opsigte van
die gesprek wat hy gehad het met Generaal
van Renshurg? Het hy gesé wat hy daarny
hedoei? --- Die woorde wat hier staan. dat
die mense permanent uit die sameiewing
verwyder moet word as 'n saak van
dringendheid het ek nie uit my duim
uitgesuig nie.
HOF: Waar het u daardie woorde gekry? -
-- Ek neem aan. maar ek kan nou nie vir
u presies sé nie, maar ek neem aan dit was
tydens 'n  gesprek tussen myseif en
Generaal van der Westhuizen.

~ Kan u nie onthou presies wat hy vir u gesé
het nie? --- Ek kan nie daardie woorde
presies onthou nie. maar ek sou dit nie so
hewoord het as dit nie die indruk was wat

by my geskep was nie.",

Du Plessis 2062 : 13-27

"U Edele ek kan werklik nie vir u eerlik sé
of dit die woorde was nie maar ek het ook
aister ¢enoem dat ek sou dit nie uit my
duim uiteesuig het nie. YWart ek wel weet en
wat ek al in verkla- rings gesé het en vir
- ander mense ook gesé het, is dat die woord
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"doodmaak" was nie tussen ons twee
genoem nie en ek wil daarby bly.".

Du Plessis 2065 : 22-28

32.3 If Du Plessis had said that Van Der Westhuizen told him in
so many words to send a signal proposing that Goniwe and
the others be killed. he would have been forced to admit that
he had sucked the wording or the signal out or his thumb.
Had Du Plessis implicated Van Der Westhuizen any further.

| ihe signai itseif wouid have been proor that his version is

raise.

AD PARAGRAPH 62:

33.1 The questioning regarding his drinking problem did indeed
serve 10 undermine Du Plessis’s reiiabiiity as a witness.
33.2 Firstiy. decause he was Initially evasive about the ract that he.

nas a drinking problem. Later he was. jowever. obiiged to

admit his drinking problem.

“NMaar u het ander probleme ook het u
nie. sekerlik in hierdie tyd sehad? Dit lvk
vir my dit gaan nou baie beter met u. U
het nok ’n drankprobleem gefad. --- Ek
dink (J Edele 'n mens moet dit
Kwantifiseer. Wat is ’n drankprohleem?”.



Du Plessis 2236 : 29-31

"Ja. En is daardie feite nie presies op u van toepassing
nie? --- Ek het ’n finansiéle probieem ja, ek het van tyd
tot tyd 'n drankprobleem, maar ek wil vir u sé U Edele
dat, soos ek vanoggend ook gesé het. drank is, ek skakel

dit aan en af soos wat dit nodig is. ".

Du Plessis 2303 : 28 - 2304 : 4

(]
w
L)

Secondly, because it was possible to demonstrate Du
Plessis’s wiilingness o lie if he thinks that the lie will not e
detected. [minaily he denied that he ever had to stay away
“rom work as a result of his drinking habits. I.-Iowéver.
winen he was conrronted with Exhibit G39. he was obliged to

zdmit that it did happen.

"Was dit s6 dat u van diens af al moes biy
as gsevolg van drankmishruik? -- Ek
ontken dit U Edele. nie sover my kennis

strek nie. .

Du Plessis 2238 : 21-23

"So nou het ons dit dat aikoholmishruik u af'wesigheid
van diens af veroorsaak het. Geheel of gedeeitelik, maak
nie saak nie. --- In hierdie geval ju U Edele."”.

Du Plessis 2241 : 7-9

AD PARAGRAPHS 67. 68 AND 69:




As has been indicated in these as well as our main Heads of Argument,
the submissions contained in the abovementioned paragraphs are not

supported by the evidence. and should therefore be rejected.

A.W. MOSTERT, S.C.
BARNARD XNOETZE

Advocates’ Chambers
JCHANNESBURG

3 February 1994
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FACTS EXCL Ul)l'l) BY PRIV l GE -

Circumstances where the claim arises

A witness who is asked a question about a conversation which is
privileged may refuse to answer. One who is subpocenaed to produce a
privileged document may abject to doing sa. The rules of court' which
require the parties to a civil action to disclose all documents which are or
have at any time been in their “possession, custody or power™ do not
compel the production of privileged documents, although their existence
must be revealed. These are the only circumstances in which a true claim
for privilege arises.* and the rules relating to privilege discussed in this
chapter are common to all three.!

Subject-matter of the claim for privilege

The matters protected from disclosure o1 praduction on the grounds of
privilege aie the following: (1) professional confidences; (2) title-deeds,

lien; (3) matrimonial communications; and (4) criminating questions.

T'he old privilege relating to the question of adultery in divorce cases has
been abolished by the Civil Evidence Act 1968, s.16(5), and this section
governs testimony, discovery and interrogatories.*

Nature of the claim

The privilege may be that cither of the witness himsell, or of another
whom he represents; in the former case he will not be compelled, and in
the latter he will not be allowed (without the principal’s consent), to
disclose the protected matter.® Such claims arise more frequently on
applications for discovery or inspection before trial than withreference to
testimony in the witness-box, but the principles arc substantially the
same.’

'R.S.C.,Ord. 24, 1. 1.

*R.S.C.,0ud. 24, 1. 5(Q2).

¥ The failure to appreciate this sometimes leads (o curious results: see Truman (Frank)

Exports Lid. v. M.P.C. |1977] Q.B. 952, consideied post, § 20-25.

“ There are some minor exceptions to this general statement. 1t is also subject 10 the
qualification that not all the rules are applicable to all three types of cases equally. For
example, the rules about copics of documents have no relevance to privilege claimed in the
course of oral examination.

* Nast v. Nast and.Walker [1972] Fam. 142 (C.A.).

tPost.” -1,

(’rccnm:gll v.Gaskell, 1 M. & K. 98, 115, per Lord Brougham; Hennes, o Weight, 21
Q.B.12. 509, per Wills J. o ' ‘

14941

By whom and waen made

They should, in suictness. be made by the witness himself, and not be
made or argued by counsel whether in the cause,* or specially instructed,’
but in the case of professional confidence they are now usually both taken
and argued by counsel on his client’s behal™ ag otherwise the privilege
might be lost through ignorance, since. though the judge ought, yet he is
not obliged,' to advise the witness of hisrights."T'he claim may bemadeat
any stage of the examination andis determinable by the judge, who may,
if he thinks fit, hear other witnesses on the point." e may also read a
document to determine its privilege."

Effect, when allowed

When allowed, the privilege protects the witness not only from further
answers, but from partial ones aheady given'; and where a document is
privileged he cannot be compelled to state its contents,' or his know-
ledge, information or belief founded thereon, ' since otherwise the privi-
lege would be illusory. For the same reason, no adverse inference may be
drawn from the fact that a party has invoked privilege."” This is so in
relation both to legal professional privilege'™ and to the privilege against
sell-ctimination.” In the latter case, the reason is or includes the fact that
the privilege is intended to protect the innocent and the guilty alike.'™

‘The fact that a document is privileged does not alfect its admissibility.
Privilege may be waived."™ Even where there is no waiver, but the other
party has somchow obtained possession of privileged material, it may

* Thomas v. Newton, Moo, & M. 48n.; R. v, Adey, 1 Moo, & Rob. 94; Doe v, Date, 3
0.B. 609,

Y Doe v. Egremant, 2 M. & R. 386.

" Rochefoucauld v. Boustead,(651..).Ch, 798; Cowley v. Cowley, The Times, January 20,
1897; Evansv. Evans [1904] P. 378: poust, § 20- 48

" A Gen. v. Radloff, 10 Ex. 8.

2 Cleave v. Jones, 7 Ex. 421; amie, § 19- 02,

" Re Daintrey, ex p. Holt [Ih')‘] 2Q.B. 116; Hmmnqhmn cic., Co.v. L. & N.W. Ry,
[1913) 3 K.B. 850 (C.A)).

"R, v. Garben, 1 Den C.C. 236.

" Davies v. Waters. 9 M. & W. 608,

" Lyell v. Kennedy, 9 App.Cas. 81.

Y Wennvorthv. Lloyd (1864) 10 11.1..C. 589 (11.1..). It was suggestedin previous editions
of this book (by reference to Taylor on Evidence § 1467, sce 7th edition of this woik) that
there might be an exception to this principle in the case of the privilege against self-
crimination, but this does not seem to be conrect. An accused wha at his trial for a criminal
offence exercises his right not to give evidence exposes himself to a limited extent to
comment by the court (though not by the prosecution): but thisis an exception to a different
rule, and is considercd ante, §§ 1116 to 11-47.

™ Wenmworth v. Lloyd (ante).

™ Ex p. Symes (1805) 11 Ves. Ji. 823 Bray, Discovery (1884) p. 315, ¢f. note 17, ante and
see also n.17c poat.

Ve Adams v, L' " (18S8) 3 11.&N. 35101 363; Lamby v. Munster ( 1883) 10Q.B.D. 110 at
114.

¥ See §8 20 M0t AC., post.

[495]
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(subject to what is said below) be tendered in evidence. It was held in
Calcraft v. Guest” thatif a privileged document comes into the hands of
the opposite party independently, it is admissible; and that this is so even
il it has been obtained by improper means. This is consistent with the
general tule that evidence is admissible notwithstanding that it has been
obtira. t as a result of illegal acts.’® In Caleraft v. Guesr® itsell the
defendant’s solicitors had taken copices of the proofs of witnesses and the
notes on the evidence in a previous action brought by the plaintiff.* The
originals of the documents were handed back to the plaintiff’s solicitor,
and it was the copies which the defendant successfully tendered in evi-
dence. Theoretically the rule goesso far thatit renders admissible mate-
rial which comes into the hands of the opposite paity through the default
of the first party’s legal advisers. In practice this is not so; and modern
authorities have greatly reduced the scope of the rule in Caleraft v.
Guest.”® They have done so indirectly, by the application of thiee doc-
trines whose operation prevents the use of the evidence.? First, the
publicinterest in ensuring that documents are brought into court may act
to prevent a party from taking advantage of the documents he has
acquired.? Secondly, limits have been set to the extent to which a party
can unintentionally waive privilege: this topic is considered further
below.? ‘

The third exception lies in the equitable principles which entitle panties
torestrain the abuse of confidential information. These pi incip'lls may be
invoked so as to prevent the use of material obtained in breach of
confidence, and their application has become much more commonplace
in the last 30 years. In the present context, the almost forgotten decision
in Lord Ashburton v. Pape,” which exemplificd the doctrine in the
context of privileged documents obtained in the course of litigation. was

P 11898] 1 Q.B. 759 (C.A.) Seealso Lloyd v, Mostvn (1842) 10 M. & W, 478, at 481 - 182,
perParke B.in the course of argument; R.v. I ecatham (1861) 8 Cox C.C. 498, 501, ¢f. Joyce
v. Jovce, The Times, April 30, 1909; Auten v. Rayner (No. 4), The Times, Match 6, 1962.

¥ Kurumav. R [1955) A.C. 197 (P.C. )il v. Sang [1980) A.C. 402 (11.1..): scc generally
Unp 28 post, for the modern position in criminal cases.

2 Ante.

2 Actually his predecessor in title; but for these purposes that makes no difference: see

post, § 20-35.
2 Ante.

* There used to be once clear distinction hetween privilege properly so-called and public
policy immunity. In the latter class of case, there was an absolute prohibition of disclosure
cven of information which had been voluntaily surrendered to the opposite paty, and a
fortiori where it had accidentally come into that party's hands, which has in recent years
been somewhat relaxed: see § 19-31, supra. It is instructive to compare this with the
opposite process which can be scen in the attenuation of the stiictness of the common law
principle of admissibility in the privilege cases and the reduction of the scope of the rule in
Calcraft v. Gucst (antc).

¥ ".C. Film Distributors v. Video Exchange [1982] Ch. 431, ante,  p. 19; Goddard v.

 Nanonwide Building Society [1987] Q.B. 670, per Nowsse L.J. at 685L-680A.

% post, § 20-36.
7 Ante.

revivified in Butler v. Board of Trade.™ As a result, the equitable doc-
trinc was given considerably more attention in this class of case than had
prcviously been accorded it In Goddard v. Nationwide Building
Snuc!y a solicitor acted both for the lnnl(hng society which was financ-
ing the purchase of a house and for the pur(.hascr In an action by the
purchaser against the building socicty, the latter proposed to rely on an
attendance note made by the solicitor of information received by him
from their local manager, and the solicitor’s subscquent discussions with
the plaintiff about it. It was found that the attendance note was entirely
the plaintiff’s document, and thus subject to his legal professional privi-
lege. It was held that in those circumstances the court would enjoin the
usc of the document by the defendants, because that use would in\'ul\'c a
breach of confidence. The principles of Lord Ashburton v. Pupt‘ and
Caleraft v. Guest™ were combined.

“Ifa litigant has in his possession copies of documents to which legal
professional privilege attaches, he may nevertheless use such copies
as secondary evidence in his litigation: however, if he has not used
the documents in that way. the mere fact that he intends to do so is no
answer to a claim against him by the person in whom the privilege is
vested for delivery up of the copics or to restrain him from disclosing
or making any usc of the information contained in them.*

Itis to be noted that this principle applies only in cases where there is both
privilege and confidence. There is no general right to prevent documents
being used in legal proceedings merely on the ground that lhcir use’
involves a breach of confidence.™ It was said in Goddard's case™ that this
solution is nog satisfactory because the question of whether or not equit-
able relief is or is not granted would depend on the order in which the
applications are made.* Itis submitted, however, that an injunction may
be sought at any stage of the proceedings,” even in the course of a trial in
which a paity seeks to tender evidence obtained in breach of an obligation
of confidence. It has been said that in such cases the entitlement to an -

* [1971] Ch. 680.

# See Tapper, “Piivilege and Confidence™ (1972) 35 M.L.R. 83; ). D. qudnn. “Legal
Professional Privilege and Thitd Parties™ (1974) 37 M.L.R. 601; Matthews, “Breach of
Confidence and Legal Privilege™ (1981) 1 Legal Suudies 77.

¥'11987) Q.B. 670 (C.A.).
y ||9n| 2 Ch. 409 (C.A).

2 Ante.

Y Goddard v. Nationwide Building Socicty (supra) at 6830 E, per May L.J.; and see per
Mourse L.J. ibid. at (».‘\II)

“Seep  §20-5

M Ante. . e per M:l) 1.1, at 6830, per Nourse L J. at 684D,

“ef L I.C. Film Distrilnniors v. Video Exchange [1982) Ch. 431,

¥ of. Universal City Stuudios Inc. v. Bubbard |1984] Ch. 225,
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X ELC, 589 WENTWORTH 1. LLOYD [1864]

wiich alleges thet the goods were carried subject to a just and reasonable con-
dition made by the Defendants, and assented to by the Plaintif. 1 think it is
competent t0 a company, under te 17 and 18 Vict. ¢. 31, to impose conditions
upon the carriage of goods without having a signed contract, provided the
conditions do not extend to exonerate them from liability for wilful negiect or
misfeasance, and are such as oughrt to be _adjudged to be Jjust and reasonable.
For the reasons which I have ziven, I consider that the condition esonerating the
Defendants irom responsiviiity for the loss of. or injury to, certain articles (in-
cluding marbles), uniess deciared and insured according to their value, does Dot
extend to losses or icjuries crising irom negiect. or default of the company or
its servants, and. therefore, that the condition cught to have been adjudged to be
just and reasonable. For these reasons. I think that the judgment of the Exchequer
Chamber ougat 0 be afirmed.

Judgment of the Court of Excheguer Chamber reversed; and judgment of the
Court of Queen’'s Bench adirmed.—Lords’ Journals, 28 Juiy 1363.

£589] W. C. WENXTVWORTH.—4ppeilaat; J. C. LLOYD and Others.—l.ecnondems
L-.,r:i 23,29, May 2, 6. 27. 1364].

Mews’ Dig. . 911:

;xiv. 1247, S.C. 10 Jur. N.S.%861:
52 Beav. 467.]

Srvidence—Croressional Secresy.

There is no presumption of fact 0 ve made against a party woo enforces the
ruie acaipst the disclosure. u¥ lLis solicitor. of knowiedge professionzily
acquired. Per Lord Cheimsiord.

Zrmory v. Delumnrrie (Strange. 5031 does not apply to such a case.

+ In tkis cuse a suit had been instituted by the Appeilunt to set aside a sale of
certain estates and otfer hreperty formeriy buon'_'inz_ 10 him in New South Wales.
~nich skle was wade on his tehaif L. ~ie of the Respondents o the others of then,

aznd the Appeiiant ::: peacnied the rairvess of the wransaction. The case was heard .

before the Master of :he Roiis. who m Sewtember 1363 directed the biil 1o be dis-
missed. Evidence had breen taxen in '"dnev. and one of the witnesses was a Mr.
“Wrizbt. who bad acted for some rears-as the .*mpel].mt s solicitor in the colony. Mr.
Wrizht was asked a guestion. :hie enswer 1o which was prevented from being given
¥ an objection founded on the fact tzat he had acquired his knowledge nhrOunn bis
wrofessional empiorment. In commenting upon the case the Master of the Rolls
said. ** Mr. Wrieat is asked :his yuestion. * Did Mr. Wentworth ever sav anything
0 vou on the sudject of any of Lis deaiings with Mr. Mort? Before the answer was
siven the Plaintid interposed with chis question. ' Were those communications
Tetween me and vou professionail’ To which Mr. Wright said. * Ther were.’ And
ke counsei for Mr. Lioyd of course gid fot press his question or optain any answer.
The Plaintif no doubt had a right w0 prevent Mr. Wright from stating “what the
Plaintif had told him about Mr. Mort. It is rhe client’s privilege to prevent the
solicitor [590] "'om divuiging conddential communications. But if the ciient
~hooses to aaopt bis conduct, ;12 must he subject 10 the rule laid down in drmory .
Delamrrie (Str. 303), where the xeeping tack of evidence must be taken most strongiy
ageinst the person who does so. vhen I say this I wish to distinguish between tbe
case of the suppression of evidence by a withess. znd the case wnere he declines to
answer the question on the ground tkat he is not bound to criminate himseif; in
~hich case no presumption of guiit can be fairiyv drawn from his refusal to answer.
or the privilege wouid be at once destroved: ‘This is no case of crimination. 3B¥
zhe terma of the obligation &e is urder in this suit he is bound to =uop1v every
species of evidence. written or naroi. :xat he can. and I must treat his refusai to
ailow a witness to answer 2 question ia the sume light as if he had kept a materiai
witness out of the weT, or refused or prevented the production of a document in
his possession.”

The Lord Chance:
afirm the judgment ¢
Attorner-General, Mr.
Sir H. Cairns, Mr. Be

Lord Chelmsiord ¢
zround that the kno
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MALCOMSON v. 0'DEA [1862-63] T ELC, 291

The Lord Chancellor (Lord Westbury), on the merits of the case, moved to
Srm the judgment of the Court below. (The Counsel for the Appellant were the
wornev-General, Mr. Southgnte. and Mr. Surrage; for the Respondents, Mr. Rolt,

r 5. Cairns. Mr. Baooauav, Mr. Dickinson. and \Ir. Erskine.)

..ord Chelmsford concurred ; and with reference to excluding endence, on the
cround that the knowiedze of the facts inquired into had been professionaily
ootained. said. The use which the Master of the Rolls made of the exercise of the
Plaintid’s richt to prevent the disciosure of conidential communications sesms to
me 50 entirely at variance with principle, and so utteriy in contradiction to the
~eii-snown and invariaoly recognised privilege of proiessional conddence, trat I
¢2an0t Dass it by in {591] silence: and, without dwelling upon the contrasted case.
I zhink it would be found upon examination that the presumptions in the two
insiznces to which his Honor referred, are exactly the reverse of what he assumed
tham o be. I confess that I am unable to conceive the analogy between a ciient

sinz the mouth of his soiicitor upon a question as to proiessional communica-
ior‘s. and the conduct of the j )eweL.er in drmory v. Delamirie, who. upon a mounted
iswei woich had been found being brougnt to him. took out the stones and returzed
b2 empty socket to the finder. and not producing the jewel at the trial of the action
JTOUgAT to recover Its vaiue, was made to pay in damages the value of a iewel
f the dnest water, which wouid fit the socket. upon the rule omnia praesumuniur
2 spoiiatorem. But a person who refuses to ailow his solicitor to violate the
dence of the professional relation cannot be regarded in that odious light. T:e
50 vreat a reward to the preservation of the secrecy of this reiation. thac
+ himseif cannot be compeiled to disciose his own statements made to
olicitor with refererce to professional business.

*s Lord Brougham says. wnen speaking, in Soiton v. The Corporation of Liver-
ool {1 Myl and K 94.23), of tke supposed rizht to comvel the disclosure of suca
sommunications. ** It is plain that the course of justice must stop if such a right
zxiszz. No man will dare to consuit a professional adviser with a view to ais
defance, or to rthe enforcement of his riznts.” The exclusion of such evidence is for
The -:meral interest of the community, and therefore to say that when a parcy refuses
ermit professionai conridence to be broken. evervtning must be taken most Log”]
agaiast him. what is it but to deny him the protection which. for public
utferiy to take away a privilege which can thus
se a\-er.eu to his preiudice. I have beer drawn aside from considering the
cuse throush an apprehension that the authority of the Master of the
e hereafter asserted as establisaing what appears to me to be a most
s departure from the principies of the iaw of evidence applicable to professioral

(n |l- [

758371 WILLIAM MALCOMSO . —-3petlcnt JOEN O’'DEA and Others.—Respond-

Y]

ents {July 3. £ 10, 11, 1362 February 24, Juiy 28, 13631

i. 633, 643, 6580: vii. 36, 5. S.C. 9 Jur. N.5. 1135; 9 L.T. 23: 12
On t oinn (i.) as to :zs':ung !:L navxoaole rivers, foilowed in Zdgar
AL S o

shertes Commissioners. 1370. 22 L.T. 736 : and Yedll v. Devonsaire,
138: til) as 1o presumpnon of Crown grant. foilowed in Food-
ayor of Szitash. 1332, T A.C 551: (iii.) admissibility of ancient
':'ocument. in evidence. appiied in Slandy—/enkins v. Dunraven (Earl or)
-1399), 2 Ch. 121.7

Several Fisheru—YNavioable River—rouwn (Grant—Entries of Payment of Rent—
Bl and dnswer 1'n Chancery—£Euvidence.

Th2 soil of navigable tidal rivers. so far as the tide fows and redows, is prima

“acte in the _Crown. and the right of fishery therein is prima facte iz the

:Junlu.. But the rizart 1o exciude “the public therefrom. and to create a severai

ishery. existed in the Crown. and might. lawrully, have been exercised by
1155
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Dol under a Commission oi Bankruptew refused @ the party ciuiming the debe
Seing charoed by the sxamination ot the dankroot with the receint of monu :

anci refusing o diseinsure as to the receipt and awplication on the ground. that i
mizhit tend 0 eraninate him.

The netition stated. that the petitioner ofiered to prove a5 a debt uncier a Com-
iasion nf Bun vivriptey against dgnew. che s imof £519. U5 24 due to him for s
ml of 2nsts : vhich debt he had estadlistied b evidence to :ne sacisfaction of the
Comrissioners : and iat in that biil he nad @wen credit 5r . sums he received
ortaceannt of s ol S0 ensts @ oand. in oase "1- sver recerve any Gther sums iron
e bustennt cbut wineh he did not admit. azed sught not m oe exa:niiedi to) the
<AL el (6L reemyvecd on account of his [)1][ ot ‘05[5 : and the same were daid over
Dz e Iar [5?2] th2 use. and according o © dlrccuar! st the bankruot @ ana
w2 :'lw tene ol fhe DARKTIUPESY M9 DArt ronuiingd in the possession or power of the
ftioner © .nd a2 cnsiszed. he was not bound 1 2nSver more v,
T another me2Cng the petitloner statect. tnat he had net received any suln ot
snev enoacenunc of tive said bhlb of cests, wxe e sums. diaced in that bitl to
2I0SE the Dnerupt ¢ «.nct i ohe ever il receive any ather ollm. “nich
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paradox, for he suust prove the aininamory chanacs of vt e is s | ilegze
o suppicss just heranse s ainnbciory, The only practicaile sediion s
to he coment with the Jdowm’s being set a linlde nj;ul, and wlihe ot tianes it
pesmits the suppression of competent evidence, nothing Leaer is avatlabie,

Cearx, J.oin Hoflmm v United States, 331 W1S. 4749, 8687 (1451):
T he witness is nat exconcuted [tom answering meorcly hecse he dedines ot
in so doing he would inciiminate binsddl - his say <o dacs nat ol ir<el{ vs
tsllish rhe hazand of inciminaton. It is for ahe connt 1o say swhiaalicr his
silence is justilicd and 1o tequire him 1o answer ol “icddendy :1].]7L:}l;
te the court that he is nistaken.” Haweer, il the witness, upon
istetpacing his daim, were lequized o prove the lozand dnodhe <ense in s hidh
A clisim is nsanlly reqaited to he canblidhed in v, he would be compelled
to surrender the vary pratection which the priviler ic decned to gonpmen.
To sustain the privilege, it nced only bie evidenve beoathe implivationc of the
quesion, in the setting in which dt s asked, [I47] that 3 aceponsive e
o the question or an exploction ol why i comar be anowaed g e
dangers becanse injuivas dicdosre waunld aesalts The nial jodae inap
praising the daim “iast he govemed acnmch by his persod pereepiian of the
peculiarities of the case as by the Dnaccnally inevidenee ™

Plasesr, [ooint Erited Staden ae Coffey, 198 20 1L Ehe 11 (W Ca (o)
(¢he Lvtten pava ol this gueaion sas cued widh approsat by e Suprame Coon
in Emcpake v Unted Stated, 319 VIS 090, 108 w 18 (1995) )1 [W e ahink the
|nu|;|(-|u is witn o do ahaat .nllin:nt‘lll]y innocnous (lnt'\limu, the fmmswas
to which me admitedly not inciminating in dhemsehves, wlvan there e no
additional ias hefore the Conrt achich suggest pinticular connecling links
throug b wirich the answer anight bead 1o cund ight resnl i inarimination of
the witness. We think the Suprame Couris saying tha such lacis e ot
neeessaty to the snstaining ol ahe privilege. The deasion in the N dice
would nor e lollowed taduy. Teis cnough (1) ahat the vial court he <hown
by mgnmam how conceivably o piosccnton, building an the sceminghy Tanu-
less answer anight proccad sicp by step 1o link the witness with e e
against the Upied Seues, and (2) «har this sugizesied cantse and schome of
Iinkage nor scan inaedible in the ciramnsiances ol the patticulan cisen s
in ahis lawer conncction, the acdibility of abie suguovcd connenting cain,
that the seputivin and known histaiy of the witness taay he significot,

Finally, in detcemining whedur the witness. vealh apprehends e i
answering 2 question, the judge cannot pennit hinisdl to Le skegaical rather
rust he be acntely aware that in the deviovsness of viime conl iis detceion ine
criminariow may he apprvached and achieved Iry absane aml anlilely lines of
inquiry,

Brorasan, Joindnae Pifda, T8N 810 20, 20008 A 20 176, 181 184 (1@
Basically the problem fer the nial conmtis how prape by to sdbod fall paotee
tion to the svitness ad at e siane Danre preseut shindated exanaes 1 he:
tiial Judge is not ta accept dic witness” mese stasancnt that dhe Smswer will
teod to incaiminate hita. 1ris Tor the couit 10 say whether his siletice dis jusi-
licd.  Aarvou Iy’'s Case, supra. The aes for the udpe, “pov cned as mach
by his persenal parception of the pecudimnitics of the ¢asc as hyalie Tacts actually
in evidence,” Haoffman v, United States, 341 U S, 479, 437 (nnyy,
is whether (rem all the cilenmsiances appceining, that is, the seiing in which
the question is asked, “there is veasanihle grounud 1o appirchend danger 10 the
witniess {rem his being compelled to answer [queting Lmther hoam R,
v. Boyes, sugnal”™ . .

120) The solutian hese was not aided by any cvid < hy Pillo o1 o1 his e
hald ta explain the hasis for his fear of sl inaimsation, i) viblo

424

(AN Bglo e, sl INMTFRENCIZ ) ROAN CLAIN groaty
chose ra beep the door tightly closed 1nd to deny the court the smallest glimpse
ol the danzar he appichended. §ie cannoc then romplain that we sce none.

Winkk, J.in Hade ue Jolm Hancock Adual Life Ins. Co, 135 Me, 319,
3T T0, 150 A2 UL (1ahh): We know ol no such presinption fthat a
witness ks the pavilege in good faith]. Saanany pesans have clabucd the
Privilege inovecent years, foe teasans based apon political o

ltens oF npon
their pacona philocaphy as 10 the praper scope of inquily and exoicition
vaher o vupon any haaest [ of sell faaiudiuation, diae the prabiabilities
that might atherwise hate tended o support sudv a prestmption have been
gremly diminished. T fac, resort o this great constimtional heritage has
been sa abnsed dand wisused thatihe daim of privilege is now o oficu pap-
nbaly and volgnly releaved [8775) 10 as “aking the REde™ 1 we ae to e
serve this sdeguad for posteaity, couns will do well 1w make no ascusiptions
Lot vather womshe propar inquity o ascetiain as nealy as sway he in each
Gese whotherarnoarihe puivilege is songht in pood faith,

The approach descvibed in Hvs Hoyes, s, applies ine suoest jurisibic
tons. L\s el as may he, thac tnle on thie ane hand prowects the princple
of compualaoy estmany ($2M2 adfra)y aeannst the shialatal excuses
witnesses reactlainant (o neasons othet than fear of seilinaininarion, while
v the other not saiausly hinming the deserving withiess who (lor some
teuson nzdile o made a shawing ol appeediable pisk) has his claine denied.?
First, the inscmces in i b e disclosime ine snch nrnginal cascs will in
(At conuibnte W a proscaation are rate and, second, partid pracction
is i auy vent prohahly olered by the aule (82270 sifna ot naie 7) thn
eviulence cuarausly ompelled will be suppuessed. TThe contemporaty
federal view, bowewer, is otherise. Terelleas a sympathy Lo ihe privilege
so grean that nachaace of anling requining selfinaiminany disclosue
will be onked. T he fedaad vate as Lrinly consuued e ajnoston
siefona lioan Coffey s United Stales,

{2270 Ginbading lonmer §220720). Uifece of making clain: (4) Toleicne
il conneenty (2) Sanctions (puhlic and privace} penmissible against the
clcisant. 1 be questian whaodier an infcrence niay be diav T a person’s
excrcise of his privileges and whether he may praperly he penadized hecause
of i, ds one whidh ITHRWAN VIl pusede by dts aonanialivs,

1. Inferenice and cavnneat.!  Au acased ds an wial. \What shonld ane

8 0 he possibiniy ol sach mjiistices is ac
Fuowtedped ty A Jostice Bindan in his
avJe divvene o Fingge k
GG S GG M (1athy.
§2272 nclnding Tormer §22304) 1 Wip.

have a praainsd question whialier caunsel
' Commnatn shadl be pennined,
v Duoited Sens, YA second: bloere is o adihnd
compaision. as prolibited by the alel o
¢ | the accused has a0 opiion, and the exeicing
mare. 8 FEuidence §2272a (34 e 1990): of (his option, by rhaosimg silence, is ther
“Lhe acasening fof peisons supponing the  fore a volumary act of his ot Ansna
view i an anterence shoumd be pcm:illcd} iy h)lnulll(\ . Bis anseer will he wiiminan
is ol 10 Le sunmaily disposed of. et ing (ang itis 1he ignoting olibis Lypothesis
haps v s impregnatac. Cenainly ihe pos- which seans e h,lm ihe falliny of the
sihilinies of foo amd con e puolilic and  Jemned Chief foslice Appleton); thus, e
intcresting. But the substame of it all, supposed aption lics humcen answeting in
wned the ansssers 1o it, seem 1o be as folluws: conlession ol the ciin i“nling fact or Lo
“higmnan fusds Aninlacnce Gont the  jug silcace and lcting alie same lact |
refusal ds ineviable; thaicfaie why uy  julened:; which is ne option at all.
'y 1w void @12 Anacers The bare TAgranent thyy © “fheinfeienee isdiavan
nee s mdeed inevivable; tin s ag by ditine ol gl oty production ol ihe
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i(‘m‘i: s .]rmniul apeittion by any anter- yafee imesiiganion nlootie
" e R
premticn whith an honest

. el
lopic will pernit preof. I ttnac is sudh 3 policy invohet
— 1his mgumcit seems a tenahle one.

in the piisilepe. it :||np|ir<'r(|u_.‘xll\_' |nI ihe
i iliini <6 indaences, dithenng only an
’ 5 : actual prohibition !
“Arpamemt fomth: Jhere ds nooa i SN
cxuamtuu of any acph. and henw wahe e degice ange
A 410

For o contimy ahis guesrion e mained dn contiovaisy in Foagland o

Conada. Uil the widdie of the Last ccntiny, it could nat ke fm

an

acauscd’s testintouny, heaiuce the accased coutd ne |vslaf)- cven il he wonhl
B alie case of an ondininy witness — nse ol the isference 1o impeach has
acdit - presented very much ahie come issne, and cach genevnion exhilated
I thae t ime dee some ditlerence b ol pintoie - Finadlv, i 1848 the

stamee anab sy cncusal por ans cognpetent sended the Taw, viz, that in

Fagland vonnncmn by the

caly s allovable, and e Canda CGonmein

by ncither jndge vor comedd asdlowable. T the Undted States almos

tivessad Jogicdinion deaced, o varying plhiaascology, that the inference

shall not he anvanled ot

Only by a [ew conpts e canstiiraions was the

infaicnce permitied 1o be diavn against ene who daine the prividegge ol
silence, bt the annmbier is gandinadly heing enlarged
N O

Eloah ahe Yenoicoe el Brine e civaions
VC canlvined st ey Looanaere

V'S Siany P he vy scates which
aHow connnent i wies boan o ciahiee da
soocither Ly conniirivnal oo isien (Cali-
Tomia and Ghiny, by fachicinl decivion (Can-
neaicut. o and Xon Jercey - cahe Baina
Mo SRS Juning no spoedbic consiintional
pxi\il('gl'), or by mles of o procedime
(New Mevine) e shonll Be vand tha
the comts ¢l o siates ozNbasc hasens ad
Soule Dalat) dvnve bkl stnnes allusings
cennment unconsinangd. and ahage he
Jegiclannes of s siaies (Vdine and Ver
mont) have ovewnndod the coans” dact -
mintione et commant sned inderanee wae
f»mlui sihfe. The Vo Ibindss by adapt
BE Pailone Rale ol dvidence 200, per-
nits connaent onoaad andercnce o he
sccctisesl’s focln e vce ey,

Mhile the conaimtionid aml stnnon
prrenivions cited infra actar spaibicdly ondy
1o e accuscd, they (s in e e of the
stimilaly wordal conviitunonad coaanunas
of the privilege ineell dicenscal sifaa £000.2)
hine vsimally been constned g esizblish a
]\ximi]\lc of genenal applicnion — 0 pa.
teet a pesan, whaher or el he e an
accuscd. frem inference hong his 1esert 10
rrbilege

I anldition a6 the citations infra hom
all Amciicin jmisdictiang sce 2052 sufua
fur consanmiorol paovivinns o £ IRS sufna
Fen staates achaningg 1o 1estingeniad quahticas
Hons. S0 o Nrone, Hhe Rigia 1o Comne-
ment an the Linbime of the Dofendian
Tesuls, 31 Mich Fo Rev. 226 (00100 Clapp,
Thividege Against Scll inct tion, JO Rt
gors L. Rev, BEL 200 20 ¢ Reedcs,
Comment upoen Laishne of Aecnsed 10 “Less
nly, 30 Mic l:, C.oSten 40 (1982 \Way, The
Role Famining Comnnent on Faihnge w0
Testily, O NLJ. 97 (1tl) (smdy of
New Jeasey adednvians); Note, Liniznions an
Right 1o Comment apon 1ailuie of Aerve e
1o Vesily, 34 il 1L Rev, Tal (ladn);
Note, 1hoposad Ripght ol Connnem an Jas
uic Dclomda 1o 1estify in g Ciiminal

Uil 2% Leadbam B Rev 5381 (1958): Conn
ments A% S b Ress 2 a8y Yo
68 VG 108 (Lsa): Annat, 151 adl 1nes
(1odvy.

Falerd- 1IN 308 Co B35 (193Dy (Tl
faibine 1o moke such regnest <hall nol areate
any presmmndion aig-inst ') Fxec. Ondaa
New 0%, 18 Led. Rege o1 G108 (10153
(Public ealth Scavice, §21.507; disdapli-
iy proceedings: simiba 1o ahose), See
Wilson vo nited Siaes. 150 LS 00 (1803,
Binno v Uiiied Seanes, 303 LS. 287 (1439)
(delendant bickd o hine right 1o instiuqion
that faihue to Lestify Genes no presamyp
tiomy; Johnson v Unnad Staies, 318 ULS
YR (191 (o cammient or infacnce poer-
mitted  hom accused’s  failie Lo testil
wheic, lenving aken seond, ©he was cnienc-
ously pomiticd 1o cdaim privilere): United
Sies v, Leinhergn 110 P23 592 (20 Ca
1) (commmt Ly poscation  aillowedd
wcre aconsed’s connsel antamipicd 1o ¢
plain accused’s failme 1o l((lig)): tolland
v Unitad Stes, 38 US 121, 138 (1)
(Conce e Gosenment hias estahlishied its
c.ase, the «defendaint emam qui(*l s his
prenil )y Beand v I'oited Senes, 222 | 24
E1 Cch Cirs 1950 (ingome 1ax cvasion by
boolmaker; charge 10 jury That it migla
consider delfvudam’s faihne lo exgrlain dis.
(:rr:n()’ hetween defendant’'s max tcuun
ad govarnment’s ool upheld: Tollaal
voo Unined Sianes, sefra, uaed widh ap-
proval)s Smith v Unated Stvies. Mon |otd
Ak (b Cie. 1909)  (held cone ot cann
nol 1o instnct jory thar no interence conkd
he dianwn hom faihae ol dela
testily; seyuest for such an inscrnction had
heen miule, sud posconlor hinl comnmentcl
on failme of defemtant 10 ofler any chi.
dene)i Danis vo United Slales, 279 F.2d 127
($th Cir. 1960) (comment by pioscasior that
thele was no avidence 10 contradict govern.
ment's evidesice held not o be comment
on accnsed’s Ladlwie to testify),

Unifonn Juale of Fridene 2301y I an
accasedl in oy i aclion dace not Lol
counscl iy conm upan accused’s fail-
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nal to tesifly, and e niec of face may
diawvy 2l acennable inlerences theselhioan.™
1. tnle 19 “Relemner o Excrcize of Prise
ilegies. Subijacd 10 Paagiaph (4), lale 28,
il a privilege is excrdscd a0t 10 aesify,
o1 ta preyent another ftom lestifying. Fnlur
in alie actinn or with wespeet 1o paviolar
movaners, o to ek o disdo Coro prevont
ancthe o dicdo mg oy maher, the
]ml;;t‘ amed connmse] Ny el (_(-|||v||.\||( there-
on, no pu'snmlniun <hall azice with vepea
to the: ey atine of he paivibegze, aind ahie
ivr of FEot ey nnl ahisw any cudsase
irdeaenee therchion L s oy cases
wheacin the tighl to exviane a0 panileste,
ac biescin o

Loy be midamdeaisinnl
vl e nale edeienees dencn by e
et of Lo o L mopaied in 1he P
ticwdar case, the coun a ahic acnuese of
the paity excicicug the pivilepe, nay in
stened ahie pooy i sappent el sidy peini-
e Nowe, however e mider L inilanm
Ride of Evidence 220 2 cviminal siclendan
nuay e e ilnlu.uhv‘ul by proal ol qaim
cenviaions naless e et puh his dhn
sicler in dasne.

Model Code of Fridence Rafe 201(%)
(104230 I an ceenced o Gimint boaickion
docs ot nstily, the judge amd councel man
commmenl npan aconcd’s Buhine 1o 1estify.
atud the avier of {3t may draw ol aeasou:
ahle inferences tharchom.” id. Rule 233
S a privilege 1o 1efuse o disdnse
2 tnaier s claimed and allosed, the judpe
and Ounsc) mav comment thareen, and the
triet of fact may diaw all reasonablc ine
fewences thaelhom '

Alafaing: Ala. Cade v 1 8307 (S
1977y (Chis faiboie temale sl aequica
shall nor e any presnnpaion agamst
him, nor he the subjcd of cannent Ty
counsel. 10 1he solidiior o olthi e protccur-
ing mnamey mad cs any Comnent conceThing
e defendant’s faipie 1o teshify, a new
tial minst he granted on mation Aled winh-
in thirty dave fem ey of the jindimain ™).
See Su-phens v, Siate, 270 Ala 121, 38 Savd
215 (1943) (homicides remnbs of soliciler
i augument 0 jury, hcld 10 amnunt o
conmnenl on failnre of delendant 1o bacnfyy,
Bioadwuy v. Swrc, 237 Ala. 414, €0 So.zd
201 (1952) (the tasl santince of the sanute,
added in 1919, hedd heyond the 1oustig
tinbal poner of the degisiatine; Sweleh v,
Siate, 263 Ala. 57, BI So2d 901 (19°7)
(liquor orllense: staanent of proscancor in
atguinent to juny, “he had a goed cxe and
the Jelense yad nol offcicd amy evidence "
not 3 commem): Vinet v State, 38 Ala
App. 200, §3 So.2l 307 (|f|v51 (Lueeny of
cons; prosecntor’'s agnment with relacnce
(0 lack of cxplanitiel of defendan’s pas-
seasicnn of «ow uphcld),

2ake: Alaska Comp. D avs Ann. §n6-
13-53 (1914) (similar o L ad i),

Arizena: Az, Rev, St Ann. 13103
(1956) (“Ybe delendarns neglect o sclusal

1
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to be a witness in his ovn hohaldl <ol aoot
i aoy manner pacjodice i, o be nsed
ng.uin:d him onabie tngd o pneceedings ™).

Avkanuae Viks Seats St £13 20060 (1017)
(cimilar (o Led, cifua) ido €6 F15 (Supp,
F097) (Stare Sovarcignty Comnnssion; refnsal
to testily i proance denee on grovined
rloecdl i rinvmonion, notedilistading goant
ol donsin cnddaed as o af e
dinee), s Collins v See, IS A GOl
A0S WA (1020) (conmment by procen.
lion adlbucd ovhere delan ns eronnel fust
e commmenledy; Cox v & co ey bl L,
2% W00 q1ald) (delendant bold envinled
10 insnncnion anncining his alme 1o
1esefy).

Cafifaiane ol Coana a1 Bt ¢t
oy ciminad e whiamies e adesizint
warhes or nat, his failuie 1o ovadain or
ey by s lesimony sy oo on (aas
in e cree amiing him oy e aomnnened
npon hy ahie connt and by conn el and
may e onsiderd by il ot e ahe
illl) ootal Pea veens TEIQ) 1070 1309
pive elfeie 1 abe Constindtion I he con
sttminnaing of these provisinns was -
held in Adoveon v Caldoinia, 502 11,8 G
(917 See Peaple vo Saoucher 55 Call 24
£ AL 200 PN G L (00 (paaccanar’s
ot npon detembant’s Ciluie 1o lesiidy
and failine of judge o give imiaaion
thercon, heldd cinor whae accosed's delen’c
of fmovicarien “veonld have presemed g
Ia.1ional evp neainn for Jus failime o deny
the evidenee agzainst ™), Inoac Plunoner,
70 Cal App. 2 6.1, 180 POAOTIe (91
(munilcr: accnsed’s laidurce 1o tektify before
comminting magictianc does nor OF il
consrinne poohadde conse) l'rlllilf‘ . lalle,
LI Gl Appe 220 650, ohl, 211G i ’f‘] [0
E (1002 (commment amd Gass extnninan
ef defendant aoncerning his 1dual to ke
gand @8 proscontinn’s Bt witoess held
cnot; " hyY cypress vonsiitutional amd <raln.
ey lhmiraion conanent i< allowed  only
when the prosecition his fust made
deny ™y Pecple v Scane oo Call App 2l
198, 1 Cal. R, 600 (1hen)  (ceaunent hy
2 e ahat the mewmsed  canar sheadd
proseairot ou tlelendant’s faite o vesiily
approned), .

Canal 7ane: 7. Code it 6. §07% (1014)
(hb.e Aris, supirc).

Colorado Calr Rey Star, “on. €vg 7 15
(1993 (but in wo case shall a vegteadd o
iclusal of 1hie accased 10 tesify he taren
or considleacd any cvidene af his guill »
mnowue).

Conneerrent: Conn Gen, St Reve €531
BI(1958) (Cbhie pepdeat on acfnsal ol an
accnscd party 1o iostify shaldl not be ceme
mented upan to the coutt o1 jury™). This
statute s Decr intrapieted nol o forbid
camment by lhe judge: Stare v fleno, (190
Conn. 29, 170 Ad 1R (1934): Stine v Hases,
127 Gonn. "43, 18 A 2d £95 (19101). 1t dues
pot foabid U2 drawing of an infeience af
the prosect 1« has fust made ont a prima

8
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Facie caser Se 0 Tand, 109 Coun. 490,
MG At B78 (1a24): Sicne v Diel Veadhio,
BI5 Conne 19, 11 8 24149 (1974).

Detaviare: il Code Sune aine 11, §3701
(1977 [GAY irfusal o failime 1o resiify shall
wot Le consnned ot conmmemed npon s
an inhicdion of nih™).

Horda: 1l S S BHIE0C (1911)
(e Shall iy o ecnhing simcmey e por-
weined hieterc the jary o0 canne to connneal
v the e of the acaased 1o weadidy in
his ouwn hehall). Sce Siiaunns v Stale,
P39 1 las 61, 06 S 7ob (103 (stanute
alvo foiliils ¢ nt v fh 1o esily
al lvl('”lllill.lly heaing, an appliciion for

ar hodbeay corps I e fosmer
Ta e b Liacpo v bade of ahe

B, T Sema i Her (e o)
("This conn is connnined 1o the dodaine
thar o Luming the privilege against sell-
incimination is wear a disgiice; e is not
10 e consted asm inlercnee G paile or
that the o who slaims s addinial o
Ginvinad tendencies: G may e d.nned by
thie dnncoent av vetl as b pankry and s
excrcise e nel b considercd a bicach
af oy a0 the e ) Asd v Sine, U8
So.2d 38 (Pl 1My (1w 15 stelen poaps
Cany; Pro<cimno’s unmem o jiny oo des
vs Railane o tesaly cond espehaine his
puscesvion of proeds helll ovonilide cnorg
coult dictinginshad betuwcen Gonhoe of Je-
fendisnt soon alicr aves to explaine pos.
session  (which nill suppnt an inferonce)
amcd Bis fahiie one the il 10 eaplain
possessivt (which widl nogy).

Cewpia: Ga. Code Ann. §838 415, 38-
416 (197 1) (acarsed ds ntidier compicient
Bor compeTabde wirness T ou against hiot-

scll; Ly hie inay ;;i\t sl nsssGen snc.
tment as he dehes). See inhs v
208 Ga OB Gy SIS TG (i)
of accused o give sudh v stalaneht
ot subjed 1 Conment o1 infetona); Wil
ligins v Stne, 93 e Appe 3100 103 S E.2
il (143.H) (tcinment Ly prosecantnen o clledt
that defendam's sencmenr was not nnder
omth beld o to he pojudicial eoar).

Haseniic Do Rev 1ans §202208 (1096)
("hut in case sy such poson negleas or
curlinns 10 alfer bl s a wilness no
infarchce shall e drawie prcjudicial o
sudh cocused by acavon ol sach o negloct or
chissds wor s hudl Vo e per-
sminced  ramding lo injore the defense of
snch acensed pasen on account of sich
failure 10 ofler himscll as o witness™).

Idaho: Ldalin Code Aun, §19 3003 (1418)
(shmilar o Aviz. arefaa),

Hiecds: T Ann S ¢ 3R, 731 (Sininh-
Fhaoed, 1937 ("his negleda to testily shall
uol acate uny paesaumplion apgainse him,
ner shall the ruun pormit sy sefeteme
of cannument 10 he miade w o1 upon sty
acfleat?); id. §R2 (Liribay; similun). Sie
People v Gichen, 352 11 A82. KRG NE.
162 77338 (delendiane whoo fails 10 westily
is ¢l «d to an instiacGon that such

ne
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Gcates noo presinaption agai ). See
alvo Dok, Proposad Refonms in Hlinois
Criminal Law and Piecedmes 120)0 Con,
L. & C. 3 (192)) (“thete is 5o sand
teson why his failne to deny ibe change
should not be the subjecl of commmeni by
e proseaaor’).

Yodisua: lad. Ann. Seat §U 1LY (1016G)
CBul 0 ahe delemd s duonat cesiildy, hig
laibimie 1o do so shall et be contmentol
upren or sefcned do in the sigument of
the canse, na C('llllll('l\lf\' ey .f‘('llcll
W, or i any et ((n)\i\i(lld Ly 1he
poy niving, ahie sawme: and i st e ahe
duly of ahe comt, in sade Gave, duils
chanpze, o dnsianet dhe juay as e aheis
Ay wnder e paviviosm ol ts sedion™)

Tovca- loawan laws 828, « Jus, €1 had
cxpliarly fonhidden commen wWoeven de-
chated thas ahe acaused’s cleciion wot o
toslify “shall pol have am weight against
on Lial” CThis provisian was sk
thy losea Taws 1024, ¢ 200l Before shis
e the Supicine Cone had held b ahe
privilege was beyand lepishnnyc commied even
thaugh not e icd i the Siale Can-
stitunion (s §7252 sugrra, noie 1), lowa
Code Ann §I6112 (1950) nuw acads simply:
“Defendions in all abuinad  pascadings
shull he campetent witnesses in heir ov
frchall, Hur camnure he called as wilnesscs
by the stae.”™ "1 his siawale has been con-
stved to allon hoth commment by 1he pusc-
culing snomncy  and inleience: Stale v,
I'crpuson, 226 lova 361, 283 N W . 917 (193))
(constitutionality upheld); Stare v. Gralf,
228 lowa 159, 290G NOWL 97 (14940).

Amewas Kira Gen, Starn, Ano, §62 1420
(1904 (rhe negled ar aefusal ol the peisen
on nial woaesaly shidl uen aaise
any presumptinn of  gaitt, nor shaldl he
citcnmsianges ahat {vinh peisan)
ailed ac achiscd o destly he either com-
wmemad npon or efcated 10 by 3ny antomcey
prosecming the case. nur shall e sane
lie considercd by the conte o juty Lefore
whom e 1ziad vibes place”). i
it on daitme «f codeleng
 Stare v, Adhhingion, 18 K
P 2d %67 (1911).

hontucky: Ky. Rev, Stat. §150,.090 (1904)
(similar to N1, siufma). See Ilicks v. Comne
wonuedih, STE Ky, 402, 224 S Wb QKO
(1912 (remank ul connmonwealih’s aticaney
that ahe dclendant did not wlhe the staml
hehl prejudicial); liradley v. Common-
waahh, 261 S W.2d G612 (R 1976) (indicct
cumment of  commpunean’s atoincy o
Ciihie of defeudzan 1o tesiily held prepndi.
daal): Adans v Commomseabth, 261 SAV 24
2R3 (Ry. 954 (proscamn’s cugmucst lo
jnry, suscepible of the infcrcace that the
delendant Tailcd 10 1cstily, hichl psejmlicial).

Louniaua: La. NRev. Sual. Ann, §15:46)
I 1) (C"haahie sl of gl indiaments, comn-
plaints and nller o -weadings against |er-
sons <hharged with cumimission of cries

ingnish
1o ek
an. 256, 147

429



doval, 59 N.M. RS, 279 P 24 570 Guvn) Gole
docs not violiete constitutionnl privitege)
New Yok WYL Code Crime gue, §1403
(similar to Yed, sufoa). Sce People .
Peavit, 301 NY, 113, 42 NE2A 99 (100)
(et in sgmaion lo e juss as o
defendant’s failute 10 tesuly hebd arony,
I'cople v. Metaomi, Jnl N Y RO 106 NE vl
OHER) (s disiniet attoaney’s aeler
taiee oo ahe faihioe of abe diben Lun e

vesttly Bl v Vel [l oy
App. Iy Theh, 1o Ny SR ()
(neme teberenar o e thar ot lest-
mony vas tncontadicted beld movhee
wulby ddefendants conld e connadiand :

Peaple vo Mannene, 9 A | TS X

393 N S22d QU (1T (comnment o Faihae

ol defone o contiadil evidence of stie s

witness held ot when sudh camutiction

vwonld hrave had to cosme hican defendime:

ceie onem atlmmud, however, bcciuse cnan
wd Ly judge s chonged,

broposals 1o amcnd £33, made n o1
s oin BUSO0 wens nncaailings See Rt
of the Joim Tevnlnne Caonnninee an ahe
Conrdbivation ol Civil aud Coinnd b Tsicene
Aas. po 1T (10610 New Yaak Cammission
ol ahe Administznion of  Justier, Second
Supplementd Repont (Fege hoe 100G Moo
g4, po

Novn Carela: NG tien, Suae €+ 7t
(HUEGy (ke o Yed, npaa) Se¢ Nhuc
v Bicuanan, U6 Y e 6 S o2 Sl
(1910)  (exeerpts hom  fomiar opimion ¢l
supneme cowt Ly soliciror held o snrant
o snch conmmemy; Siee v Bvaveder, e
SV 084 6D S d 3z3 (1) ¢sranie for
bids commcnl on wensed’s failuce o teaily,
even Ly diis ovan coteselys Ste v Walle
290 N.C167, 112 SE G (11001 (cormucnd
Iy prosecnior thet o one hind conmaldicied
tesimmon) of stae’s chicl witness held non
0 be impinper commaent o dofendants
fzilire 1o tabe stznd),

Worth Dakota: N.B. Revo Code §29 21010
(1913) (vimilar to Ko, sufra).

Ghio: Ohio Conse a1 B 10 (5500 paae
son shudl be campetled, inany el
1tasce, to be a witess against hisell; hat
his [hile to acsiily gy be canssbaned by
the cotnr amd jany and oy be ade the
subjeect of comtnent by amireel™). See Pl
fersony v, Stite, 122 Ohio S G617 N0
26 (o0 (dedendam’s valinary tatimeoeny
belfore alie gaml joy was innaduced by
the prosccution ar the tiad: commne by
the |n|0u‘(ulin|i ceneepmang delendinl's Lig-
wvie o lesily a3t the tial held oo singe,
by intodactivn ol his swont cvidence, he
b in cffect tesiiticd before thie pent jan)
Stute v, Pmids, 172 N L2 194 (Ohio (1t
App. 1897) (comment Ly conpsel on de-
lendant’s failure to testify and inference by
Jray therchiom beld proper).

Oklaherna: OLla St Anac o 200 85761
(1937) (similar to 111, supra, but with adidic
tionnl cimse: Vil o nanrated apen by
counscl it shall hie ground fur a new aial’)

Sor Veaper v Stade. 13 O Lo Cabmr, M7, 220508
Buc. 600 (1920 Naoscntm s comment exe-
s hecause subject apeened v aaneed's
connsel); Deague v Seae, B8 0k Camn
S, 02 1A G (LD (sone); Shieplied .
Seates 77 OLla, Cadong U 108G P2 o7
(19431 (obihery; comment ol agmnty oo
ey in gumens g iy on Liluire al e
tevdome e reshv el e wanrane a0 new
Conabe, Beed ¢ tes sa al b e Uy 1l
| ESEARY IRWEY IR KU PTG SN TS Y VIS Y I SPart PN YA TS RTTY
diny by cvnlonee e eld aeverallde
g Clnk v S, W Gkl oo D,
QU3 10 10 (W50) (stacment that Ihe e
devce T e sisite was nconddictod held
e 0 vindie statuea: Favlaer v Seave, 90
QL Crinn 1300000 1) el o2y (e
evidente ul ahe siate s ot contedied”
uphell howevar, paclice af invalving bon
derline asepriens  dicappiosed); ks
Stae, 203 P2 SsegObla Crine Appo U
(sictcment Cdolondiiat bndngs ne defense
dacs vt st de oo s defend
ane's Loilvre 1o restilv); Donnes v State. iy
I 300 o Caner 109550 {eciunneim on
absence ol avislense Ton the aaher sde”
held ner to vielat vule ajainsg cotmment
on elelondinn’s Bohire to e~

Creepcn (e ey Saare E140300 (1a0e)
(cola o bk g -a)

Penmsay oo Poe Sl Naoos ol . ol
(ISR (e oy ahie et e gefueal o
any detendanr, aoruablv g tial i a
crimnal connt, 1o etlor hinsell s a wimces
e nertad ay caeatings Dy pesomplien
agatinst howe e e abierely schned 1o In
cotnt o wunsed during: e tal . See
Conmnnanweabih v Nadling 115 as Sopa
M 175 0 12 (190 (i judee’s canne
wtohn defembams svere o called vipon
o acsiiyv, hebd nor o o™y Conunaone
weadhhe v Kamhun, 170 B Sopers 200, 1s
AL 36 (005) (ehere dolondai’s consel
undenoal. 1o espdain why delondant did
not testify, he saaived the Leneln of e <ran-
me and wos ot croitled tooan anstodion
thoreaon),  Conmmontaecdity Powher, 1o
Fao Snper 0152 V2d a7 19 (dpes
chge Wt Jucy coubd bl infoence hom
defendmmn’s claind of paivilege duning ges.
toning by police hed to e viclation of
constthonal |-|i\|lx'uvl.

Fasenta Htice: 1P RO Cowee a0, €11
(the Lailure of thee deonsed to tenly oy
e ncilher aken o cunsidtenni
cotmmentcd npon ag:
v. Dide, 6% P RO
cncil by indiuctians)

Ihade hiomt- L Geno Taws Ao
E102 17-9 (1aihy) taitniln an Al silfera).

Soneth Casraling: S.C Cnde 826 107 (1952)
(waiely sllows seonsed 1o wesify il he de
sires”). Judicind decisions hve, however,
proahibited comment and infacnce: Staite
vollwands 2t SCUIB70 S EOASLE (TRwD);

Shade v lu 227 S I3R, 87 S 20 287

o i
si hitu). Sce l'n,"(c
(monder; enca held
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AN 1) Sece ~ Ao, 230 S G0 Lal, U S
2 826 (17).

Staue v i, 237 SCo 30, L ST 2a 069
(109) (v et s nunle by |
yudge, in raling on admischility ol sonain
envidence, (o e ellea vhot delendamt conlsd
take ahe qavnd amd testily held reversible
cline).

Sewnh hoikera: S ho Codde £31 50713 (19°1)
(il o Fed aepra)y A eahar satote
God ol canmenr S e awas a2l e
Ul Bat oy ezt ycars neowas hield ine
valid: Stare v Wolle el S B 15eL D NV
1 (1936)

Tennesoe: Tenn, Code v §10 2103
(10 5) tximdar o Fad | vsfay.

Tivave den Cade Conne P Ao an,
T1O UO) Chal ahe fnhine o o alefend-
ant 10 so acady bl nat e wdbaie as a
cnamusttn € apaainsg hion, ana o shall dhe
same be allnded 1o e commnied an hy
caunsel i the e’y See Chinablese v,
Stane, LIF box. Crom Bt 120 SAV ) 4927
(1ot (cenvuenr Ly pooscomian e the
cvidenee was wndennd, el vvon whee
only debvmlant cnld hone donial i
Comptan vosime, o8 oy Crione 53,051
SNV 20 600 1917 (seame dms nor ok
the sowt 1o et dletewdonm’'s Tarhuie
trsailye bt panlins dis Loy ansanued
aginst himess Fandbdond v S, 10 e,
Cadsar FIS, 232G SW N Sal lay qi|n|\|n|)(‘r
contiamt ot he cncd Ty imanraiom);
Raticra v State, 165 bex G & 307
S0 s (10T epimncal od FTEY
coviecl, Ll ma ynnonne 1o s cdducdon g
to the failoie ol dlclondanm o restifyyg
Deason v Saate. by Caim LAt
SWIN I Aty (fovten: sdcmeat in
argoment af proscanca, hold cuivdent ol
coniment npron Lalie a0 dvlawbant 1o tes-
), fulman v Soe, lex, Crirn
322 SWIN) T (I (prescratan’s cam
nicrn on ahsene of cvidene poving ahan
defemdant’s poscevcion of Lo was for
eilics than sade held nal v vidkne tole
aginst connnent on delcndam’s silence il
trialy.

Ceafr e Coce Yuns €20 119 (1977
(stmilane 1o Neir L sufona).

Foomang, Voo Sun. te 13, €nanl (1071)
Cthe Eailine o such pasen o oeslify hall
not he a mar b conmcat o the jory
hy civher ahie v o the poscouan and
sl ot e cunadend By e oy a8 evie
dence againa him ™). Phis sennce, cnaacd
in 1S changed thie by i Vemnent, swhiich
L hy Jodidal intcyactnion. allowed siech
ot anddilerence. See Sune v abeer,
LS Vo 91 23 A W3 (10U17): Svie v,
Yevine, 17 Vo N1 IR AR o B (LY A N

Frgirdas Yy Code Anne §10 1238 (1950)
(simidar 19 Nla, arfra). See Flliot v, Come
snonvaabih, 172 Va £407 1S F2d 233 (14
(Hpaoper gomman reqnines wesersal, hisoe
less evor abwatine inapplicable hceause
cconnnent depoved saased ol B i)
Je rov. Coanminwe L val 471, 6

ST N TaG (Unl)  Gavindless ol
ool oW CIlih’s anariey hald chov, 3

195 hec e (hieic was s -
stoantid conllict e cddente as 1 delcnnd
ant’s gnihy.

Visgin Jdaugs: VI Cude Ann. it O,
L6511 (19537)  (@adepting Undoms Rule of
vidence 23¢4), quotad s alic sevisers
dicane thar thvir tabie o anlopl alsa
Rute 3 vonld peomit both commene
) e oand mlerencr).
ans Wanho ey Cade § 1o ol
thall he the dury of the connl
lo instinct the jiny thal na ntlercnce ol
gt chadl snise against the aconsed Gl dn
aansed shall fail s aclove o 1esnly as o
witness i his or her own Licleall s Rule ol
I'ractice 12 (10 alnopaacd dhe
aspect of Ihis provicion sa ahan :
come s no langer aeguitcd 1o gine the
ynshindtinn, hat commjent hy cnsinel s siill
inpoper).

et Fogings: W Va, Code A §570
(55 (anilia e B, aipead

Wovemin: AVis Sqak Anne 8307 18 (19004
(dimilar 1o [esl, atifrra)

oming: Wyo. Comp St Van. §7
210 (1U57) (sidlar to B, sufra)

F~erase: Milliman v Ludker, Peake Addd
(1503) 11 Hewhorouphe LC [ 1okl
“thoa il the swimess chose o avail
of ahae protection whith the law
e b, he was oot therehy at Al dis
corditey; Llayd s Passingham, 16 Ves
Jroha, ah (1809 (Lldos, 1.C U1 protest
snonglv cinst ahe ductiine that Rohien
Passinglinn, having tdommired 10 so mnch
i the Tall as <ceks disconery of facts which
hiave a tendeney To allect b csiminaliy,
is an thar acanmir 0 he considercd as ad
mitiing the alleppaions of the Lill7): R«
Watsan, 2 Stank. 433 (1817) (legyley, ) @ e
may demar 1o the cuestion. for he is not
Lawirul to criminate himsell: and il he ¢
fuse, this is o without its cliecl on ihe
jusy [t wonld peilbiaps be poing
100 far 10 say that you may discicdic him
il be weluse to answer: it is [ar the jury o
draw whal inferences they a7 Tiohoyd.
Jor M you propose a quesiion 102 witngss
and he decliney 1o answer it Hes not answes
ing can have no clcct with the juy’); Row
v. lakemate, 1y, & Ma. 3RS (FH26) (A blon,
C ) “Theie vas an end of alce prctectinn
of 3 witiess if 2 demunces to the guesion
weie 10 he taken as an adhission of (he
fact inquited imo™): Boyle v. Wisctnau, 111
Ex. 17, 651 (185%) (lratke. B.: “The pro
lection given by the stzite would be of
no avail, 1f the sclusal o answer wias con
sizacd into evideuce of puile; i is impos
sible, however, 10 prevent the juxy diaving
their own conddusions™; Aldeaison, B 't
S(Cms Lo ane ||I‘l 2 Il.\'ly not 1!(:3))i|)g 2
fact vhich it is in his pona to deny gives
a culot ta ahr other cddendae against hin®™):
Natdere v, Lewi 2 CIv (ns) 219, 263
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(16C2) (Dile, G "L aanst conless 1 odo o
e why a guihy mam shonld not be pacu
dhicerl anthie eves of a july™).

l!ltul in 189S ea e seabine (Guencd
spunn SIRR) qualityving abe svnsed as a
m|nc<s, wwhich I.m\ulul thiat he aceuscd s
failhic m give cvidence “shidl ned be made
thes sabjerr ol oy coment Ly ihe paose-
N Tl T v 1ot e the apiey
e paddes e e comntaan e e
exvise ol his wimrmon L pewer 1o can
mont genceldty onhe cridence. e w6 -
mcdiaicly  deaded, andl hios shiwe heen
athend o, abiar dhe dgpe may o com
ments lops v R phdn] S G0 e (nn
dee NS AWalie Siae B8U2, 00 Viae SN N
the judae ouy comment on the ac
cusec’s foubure o explin by Ihs onne s
oy ahe evidence apgminst hims ol ahe
moviion agamst heing “eanpellahle” 1o
renily dors nat toihisd ahe dawing of in-
fevences) By Whoades. ll\!l"| I OW 77, ¥
Nhe cemt’s b o commesn 1o the jiny
o the csidonce as not mbon away by the
statine apaaltfving the Gwcaad; ot o
wment on o Lathoe 1o tesoly as alleaalle);
Mudge's Cive, T U App. R 02 (1010
(inlerence anunle fram accwsed’s fnhne 1o
talc tie stmed, nedee Soac 1OH): Knkhaon's
Cate, 2 e, App. 102793 (1004 ( PPeaple
vwho seragp smabbin and o naer go iino the
hex, e net enbitled 1o came hese and acly
npon that b fome™); Thuapton's Cose, 2
Caimn. App. R 270 (bnthg T heodanas” <C,
3 Cran A]\lx. RoOUGY (Hoay; Gemge ]
Swandes haak, e Bainch hoads 33
(-l (a4l wile mintdes; b e
cused < Lnlure i nsoly cannmmed on by
the judac); Rov Nondon (33 0 K18 480
(t912y (the aciaed, belme the: poggisiine.
o being Gonnonal e e osuad ncinmaen
and acked whethier he wished 1o nale sy
ansuvcr 10 the cdhinnge, smsvercd thae e i
not “excepl e 1 onn inmocent™; held dan
a3 comment by the judge on the anmscd’s
[ihiie to sy et was nopoepa)s 10y,
ber, |l$‘j,’1] I Kk K EH0 (1 (1t v Nay-
sufoa, distspaished: hicie the acons
was thcd o winth e ecilicis, whio nad |
icsenad thair defense in dic policc cantt,
ana ahe prddges aimnt ot the proseon-
uan hiad o his Gise b na oppeatnming
1o dngaiee imto the adeten e nas hedd no
ipropeay; Reov Linleha), 19} 2 K1
103 (carnal an\lulur' at tie peclionidarny
heaming the acensed " erned Tas defonce
it o the tal dus lh Tense was H
and abie trial court said i vonamce e
s LGvluie o nwale tlul defense at ahe
vl was Cunform , beaanse e police
conld not tear the stirmaora i the tne B
held not a anisditection, in the encin-
stinces; Rove Navlar, wifoa, chistingniched);
Taial of Raucnhnury and Sicmer, Notalile
Duivish “briats Scdes 269 (193%) (munler;
defense that Staner may linve been nnder

Ancnre of cocaine; Hlonmplrers, |, in
wages “tlicie is one van being who

S O RINEN VY OTON v b o e

Lnoass ond bt peran iy Siangc
bl o Stoner purhas 1o tive
the evidend 'y sand the inferonee cihops
ic ennchisive ) 1 vo bedies, D011 KRB
B0 (Coine App ) (conmment by jistge an

failine of delowdane we Qay e afier,

cantion by paliae ctlivec hobl anpaaper;
R Sl gl Taalinady.

e s ASTERTR IS PYR FTICEY B N PRTIPPITY:
[t e B Bea (P et e ke
cver man heabe liianons of carnman ko
the povscentor, the nial juidee s a ise
arnen whoethia and hose G be will o

waent npen thie siasang ar shaae of
pac, Dean the pracona 5 here, a connnem
oun Grlme o o dotails o o alda waie
held im,. Sk l'(ululv‘ \ Loy e,

jro m] I, 1O (&t AT Fist) e nd
I nondodye (‘| sl he bl vod padpe execeded
honnds of III\('I(llnﬂ T Canmeting i
Cuhme of hifendan o oty

Casate By hwan S i a0 m 81
RS 1906, ¢ 1V Ividence Va, &1, e
YR TS EYRAE ST I S | (1'\1"“1] arfaa L0800 he
arnsed’s Enlie ta e ndy el nat e
nende tin sul, ]c ted ezt by thie gl e
rr by conmted e Fhis dilieaedd boan I||c
Fagglich sume by i hading ahe judiece in
the poehibaian of camumenn, and ihis gao
vsion has since Lean Borguonehy cappedied

Dominion: RO Heliy, ZE b b ® 3410323
(1N6) (vhore tue accusedd eleas 10 male a
starciient not onder oath, the pudge may
stzuc 10 thee jur) it chis s nat the cyuicas
Tent ol swcm estimey, swabiene sinlang
the Puadence  Aday; Veuillone R. IR
Bl e B8 (01 poncdar: judge’s e
wnerds an e cveensad s Talure e hiy aes
tioemy ao dvoy ahie e held e iminlw]nf
v the piaaaple ol B2 3, rnfray

Wierda: 10 v Gadlaghet, 03 R G 9
CM a2 Gudge's eonment el in
propenys Roay Josepho [1000) 3 DR
(on appoad, dhe accused’s Lnhime o ¢
the stand may he oo nsidered in detcanining
vdhiciher se e tal ssould be juse).

eicich Coftonfza: oy Mah Fiong Fling,
A el BURS6 (I GOy (hadie’s connment
on acnsad’s Tinhie: o disclose Tis delense
ot abie paechiminan heming hield inrpaopcr
nnder Laidence Acr): Re vl Schiseamzanbianer,
Frofdag 2 oot 7L G (o appeal, the e
cnsca's farhie 1o reanly ny e amddered
i durein Vg whoether v sabstanial saong
or miscguriage of jnsiice has accunal)

Atemitaba: T v, hnoux. flo50] 2 ey R
T (ihic appcllate connt here held not en.
teled 1o ennsisiea alie accneed’s silente for
the pavpase of conbiming the jusiee of a
convaclian),

Now Haomaen b BROv. N TN
Gu9 (1901) (ihe Judpes ccamntor an e
arcuscd s failine 1o shiow s alili held on
the faces 2 conmnent violavng the siatnie),

ANovifinest Jewritenies: R, v. Knd, 6
N AW Tearo b IO (1007) Guurdee, apply-
ing the Envidoncc Ady).
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ENECN el ARRLIEIBY | Il RO

22 OM CLALA g2y

.\-,knming e thie vode Foabids the diawing of Tnfercoes o a catin of

|)|i\iinj_;r. TERTRIIE

s to e the fanus in which die cale is applicahde?

() 1ocleandy forbids comment by connscl,t s wll as comment by the
prdgeSupon the acenseds fruline o estifly,

Nty Seadia By Sontan, 9 N e
e () b e b v e
sel s oo ata o acadesne s oot
e connaelicio ™ ahie sicansead being ahie
only othes peson e the nansn tion and
he ot tectibving, held aom inpaoper under
I yvadivnee s,

Ortara: Ry T, (1976 0 DR
ruromar by Soarnsed’s somel] picing
o (ot et cilling alie avonsed, hohd
ot o st the jedge 1o camnemy).

(gmh-r: 1 v Jtmaatie, 920 Lol 10 193
015 (comoment Ly ahe judge ha1d
provpre annder badence Vs aibe indpe’s
withdeoed of ahie commnt, held Lae nat
tocare the civany, B8 o R 1Ry
DKL annnde S CLnNMCI U
foake 10 (‘.\l']»llll aaay pvidenn, hell e
vielune the ivilege).

S a lewmmad e e Codian
prcicdams by ¥ Jehonen, KLy,
vadd L A CSamdcide, bavideme ol Neonsed
Frerens, [1S0)1 belb RO

3 Mhe disivvions i athie aest fafra do
et e ey apgpehy in Foplnd ner ihe
S sizess anennicned ar thc beginniag of
none 2 aefoas wtich sadhere o ihe aninanity
[ATRTS ot do aluy eshanss ahe spedal
|.|u|.|rnu ;u-minv; wt ol ndoraaae Tooe dhe
chim ol paivibope agamse sell incmina-
[IYEIE

Booc cvinpde, a wicky poaellan s gere
sentd Ly ,,l.u,'.nn asboedl g oer serins, A
witinens befare grmd jan) e congies-
cninl comtntilee s astesd whatfug he over
belanead 10 snbhersive otganizations (1) A,
(1) hoand () G FThs answas e (1) no,
(2) givilege and () ne. Togially, the jn
lcaence heie as 1o chpanization Boas no il
forvin than i ondy ere quesiingt o neen
Pt (s to Orpanizaon BY awd anly onge
ansect oo (faivlepe). THhe pescnce
a vories ol ot gneanin and ansaer adds
1o e inanimicing inlcience anl) becinse
1the s to the  adpacend yavsidens
dimnoncaare that the wiess s hcloning
basally vhoe sl e s ae \uunk the
prvilepe lor hona hde  scil imcviminating
weanras. boocithey cvent, senies o nol, st
is cos) toinfer that a3 onbifal ausacr as
o Ovicanion 18 wonld Le Tyes

] b peint just made — acluting 10 a
simple ofien cruled sonies of quesnons - -
durs nal apyy, havever, where the ques-
Hons come npeinting o cise cnded
scney. Thae ‘no” ner o vhe ques:
o ney inply « T)es” w10 a mple-

maentny quuliun. Por tx:un]'k, an in-
Quisiter conld canily  diccova whnther a
per was ot ahe scone of ahe e by

asbing hin enough (aicstions as 1o whellier

lee was at ottt places o ahc rnaal me
vt e pangeonaiyg s, thae
e, e e’ gisncs 5ot sthe wiha
felivces svanbd he seld incinmainng by neg
.m\(‘ |||||:I|( an, vl prvibege
|I|‘|I|I(S lm infe mascrs wonhd
Ie yes”

The shisnion haween ahie cipen
cuded™ el Tddese ended T saiies ds sa s
tesic, honaver — snd s beyond ahe ben
of a hoaed witness cven il ihie witingss
conhd Toew wlon e inteoagator had in
his Bl which wonld “cdose the Gl —= thn
wites linde o the achabiliny of the
mfucmc 1o he dravwn flem a pica
nogestions e nkal e a
O snfoaa gt wote BB don 2
wl the wmpscsuen that 1o vl
the dne giving infercine (1o ahe daim of
|-||\|]1'- , (\|.(t|1lly when questions are
askal in 3 sciivs, the privilege shouhl apply
1O i oo TIDT s,

1 5¢¢ e sufona st ol thic sianites
<t this c\]-.cu]) and most of the deci-
1s ke ahis applicauon,

Of comse, viheae the defendant's counsel
Lias sl it diccuaed the dolondant’s
Lailie 1o weaify. the proscention may dis.
ass i See, e Mnited States v Jeinberg,
1RO 22 St (20 Gz 901y Collins v Siace,
3 A GO, 220 SWL 0 (a2 Come
ensenlde v Samr, 1208 Moasss 209 (1877)
(cantra); People v Schide, 200 Nidy, 2407,
178 N80 (1920 State v. Feidi, 360 Ao,
BagL 2700 S8 2d e (195 T eagae v Seate.
58 Okba. G 230 510 12 A (1433).

S Excopet bat boplond, undes ihe statine
of 1898, cited sufoa noie 2, and the jius
dicnions wanad sufon in the innodnctoy
aph o nae 2.

Qceasignally 2 julzc’s clinge preseins the
guestion. See, cg Vank v Linited Sears,
ML o 036 (thhy Cire 19Ky (heie the ile-
Tembant waived the ¢ not); Shear v Uaned
States, U0l beds gl gtah Cieo 12I8) (ithe
judige’s aclannce to Tanconnsdiacd aesd.
wiey” held ot imparoper on the e
Davis v Statc, B0 Sold 629 (Hla, 19703)
(conmuent even after veudict iy jodge who
st pass on new Giad anotion held noahe
chcmmsiances 10 he cna); People v Car
mon, 367 1L 3960 1 N L2 897 (1937):
cwn vo Commmonunceahh, 335 AMass. 476,
M0 N L2d 165 (1957) (dhimge hedd enoa):
Wader v, Suate. 12 Okla. i, 359, 107
Bac. 270 (1MG); Commonseeahl v, Chid er-
clba, 250 1'a. 1GO, 96 A, 129 (1915) (lmadcer;
a chasge alat “the defenme ras nol ke
any denial of the imony as ollcied by
the Commoincahl beld vot impupa);

series. Nee
afsoyaiy
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§2272 SELEITNVL Lo o NE o2 d BRIV L G (B MY iGoer, B idonce

But ahcie ds o call for the soipgont role il a neie et slod) be v
ipso facto vlicte conmmcnt has been nupnoparly made® 1 he nidd jadge
tuust be nasted not only o cennol connel Lur «dso 1o rcmeds ahe cllect
of his Lmprapriety,

Bvar v i paoper, wben no conmment has besn amades to oo far a1
instireed the jroy to distegmrd dhe nlacnce. Teis well cnongh (o cannine
siticial fictions Ton nse by vy ersy Lo vo ancuifie 1o entist the Lavinan
in ahe process of nodlilving his owa dcasaning powers is ercly hitile,
and aends taward conlusinn and a disiespect Tor ahie Taas reasonable-
ness. Eloveever, by espiess suatate i bodinna o Wachingoon snech
anisiucicon is dequineds By evpaess Lagacige or by inpdicinion dn

nrnibes of stites, 1o Cmenan” ol the aconaed’s silenee is o b e, and
this ta)y be constrned o forhid evenn the hinlge’s acefercnce 1a it by
instinctions; thos, the words of the local stanene may atlect the vesale?

Cavades w0 Sime, 122 Tex G, 14, ) ot asled e, e e circnmcincess Leld
SV 950 (1918 (indize oy in Lis cdiage €Vt
discuss defendimes Salure o etits, bt Hal svie- Theanas v Seate, 1% Ao R,

Juy ey not consinler 10 as 4 Gl ullisfnee WSos TN 0 Salvadsad v Stare. 33 M
of guiltyi Veopde v Troven, (10w ) o ROTIG App. 372,33 S0 20 5.0 (aleg (buognuays
thrit App. 1831) fudge in clinge naary state innuduced C\nl\nn'. tha, “wihien de-
connnenl, Lt enar in this caee buoause froda it waas anastad, a picoe ol papet was
Jory anight have iufencd thae hurden s lwn'lul wu hi.s preraan’; e husal ol vl jmh_:c
enoacensed o prove his innocence), 10 insiondt oy that abie lact detendant dicd
See Annat, 94 A LR, 7ol (1939), not 1eanfy was not to be consideared, held
81 his unnecesany micssute i oaprenly cria), '
provided by the stinte ol Ollahama, and Dichveet of (f"l“'-"f"l“ o Doavis, B3
such 2 prevision in the statate of Akbana A 2d 70 U3 YL Manics App. 10 1) (CAn
vwas dedmred uncenstitation:l (sfe nme 2 stnain o the jwdre 1t ahe oy
stifna),  tav |mli(i:l| view s upon the ques- slnu:nh! diaan o nulasoride el nee fnu_u
tion whether s instaaion may cons the e Liiluie ol the accoced fotesuly in his
Lanlt, s¢e Wilsan v. Nniredd Snes, Fs0 180S0 oven behalf s one which the ramt ds ac-
68 (1892). and Pendlcton vo naed Seaes,  guined o give when aequesiad hy the ac
216 VS 305 (0009 andg comjune Sate v waned’).
Shannen, 135 M 20 146 M 65 (1908) Hlanda: 1 Strre, 32 Lla 12, 52
@n espeddly penerse opinian), with Come S0 CR (10G16) (or gecidedy Togider v State,
monwealih ¥ I htnend, 207 Kluass. 210, 96 Ul 68, 117 So. 691 (1928) (1he judye inay
9% N E. 816 (1'001y (the best opinion anoahe  chaie the jur) 1o dins noanfercnee)
subijeet). Al ((mg»;nc the goneal doc Idaho:  Siate v Levy, 9 klacho 153, 75

mine of uow tiids (821 siefna). l'ac 227 (aany: Seaee v Ganbeer, 1) Ll
2 Lhe Iolloning crses deid aith the sub GU2 115G Pac L (1M1
jeet: Hhinoas: Lanell o reapde, 193 010 204,

Fedesal: Nacher v Uinined Swaies, 7§94 21N 423 (Ean); Mliller v Peopit, Ula
15 (20 Ci 1020 (L Shind, ] "l is no n 3.l Q4 N E 1Y (7)) (Camts conmnent
Jdovbt bLewer, 1f a delendant e LuCas b ! coPeaple vo Spiva, 2630 .".”'
changee upoa the sulject. bt Gial juelge I Nk 51 (190) (propee ansaion
to say |u.|).||." abcul i but o say aat where oue delenndan estfoy ol Sona e
vhicn e dows 1L ds crio, canies the adoe. daes nol); People Yo Michael 250 100 11,117
tiine ol self crinunzinion 1 am abvunding ™y NOE. 163 (1007).

Suwenre) v thirad States, 22 1 Zd UKD (2d ’uud Sune v, Sievens, €7 lonwa 557, hry,
Cir. 1920) (it is enor fom e judye withewt 2 Nw, 777 (11'-!’5.); Stine v Conaey, 06
ieepucst te chiaage ahot 1o intcienie shanhl I»un:n I8, 96 PV RO, {Lhar); Sitie v,
be drawnj: Uniied Siates v Reibui, 127 Scesy, 129 Tovn 2000 10% WG (1400
FOO 55, 626 27 (24 G 142y Uaited State v. Baovet, 191 Lonea 713, [F3 N \\‘
Siaies v Llecnor, 162 120 935 (b G, (19210 nader the 1897 cianuie poohibi
11147) (instrucrion thit failure ol Jefendant to1mment by tlee SLuCs siormey, QU is unlt
10 tesiily skould not be considered hy jury illega) the judge 1o insnuct the juy
in derermining gilt or innacence. upheld; 33 to ot diadng an ifaena),

see Comment, 46 Mich, 1. Rev. G841 (1918)): Lotidana: Staue v [olincon, 50 La. Ann.
United Sknes o, Alaluncy, 202 F 20 75 (24l 198, 8% So 199 (18YRY Stane lehisen, 176
Cir. 1959) (lsibite 10 zdwonish, althongh  Fa. 8%, Su 200 (192)) (e vnal count
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In Gea stncs alie jiiors are I bidden even o discuss the suliject mong

thrmisclyes!®

() Fhe vnle applies equally 10 tic ondinay witness — ic, an infeicnce
againstthe piny is not 1o hie nade heeanse of the wituess <him ol privilege®

iy asnrn ahe Juey o i o andorenae);
Siate v, Dicalann, 1560 1 a 0 1f0 Sa. 135
(t3R) (under the stanme. the jlge ma)
it weed vt sa inehima ihe o)l

Marne: Sizve v, Landay, By NMe 95, 26
Al as (10 2y,

N, frseet e fonuoenscaalth v, Joa-
de s bapess Con "0 Maces bul, BN 1.
420 (1000) (i saine cases, i iy he puoper
not 1o sop the conmsel's agunceot, ot
el 10 give an insirndion farery,

AMirthiican: Peaple v, oo, LHE M
17, 107 Naw, /Iu (1) (aeful cpinion
tevicwing dhie vations vinlesy Peapde v Mo
phy, 115 Shah D26 08 N AV 1040 (19n6):
Poople v Torive, 2389 Nich b 10D N,
A6 (1922) (stmic docs noc prosend ahe jadge
(e inuniaing e jury 1o make no in-
levence),

Alivueosa: Ste v Peamce, 26 Minn, 206,
234, 57 N WL OO0 1as? (irOd.

Alrssoten: St.uv v Hobins, 117 Mo,
G, 663, 23 SAVL 1066 (kG Sae e
Wi, 16 Alas G 8L SW 0 (1aot)
(tevising St v Robincon, nefe).

Aelnadas Motz v, Sine. th SNeb 517, 60
NAY 190 (#9510 Laooh v Stace, 89 Neh.
212, 0% N AW 100 (1undy; Neal v Seace, 1O
Nebe 50053 NWO 669 Aty Munoy
State, 119 el 15, 26 N W 7ua (1a2) gle
Jucdpzes may inctvnact)

Newe N fnfine Siate o e, 80N
A0S N 00 (1) (ol s scneak held
nat im;»n:p‘r on ahic fadsy.

New Merieos Stle v Grases 210 NOML
46, 157 PPac bEO (1UI6) (rhie aigimment nf
the appellml is cvannlinay ad novel;
iCis ahit e jany was o |I|) lnxr,udnrul
hecavse the coutt gave the cocmnny ine.
Sruchion')

Mo York: Ral v People, $5 N Y203
(1831).

ANosthe Dabofa: Siate v Goacs, K2 N DL
. Lot NW. 30 (1925) (the pnlge ma)
Tsninct oy Bis onn mntion)

Oklahonwo: R ell v Suae, 17 olla.
Crim 1640 100 PP 212 (190 whiethee thie
reatal al dhe «iamrany wnle by ahe jlge
is cror equiting 2 new ials Md aughlin
v.oSuace 1 Ollas Crinee 1920 69 PPae. 627,
modilicdr: \Williams v, Siane, 86 Okl €
171, 219 Pac. 433 (1926) (ihaugh s
|.|o\ixl(‘\ that impiapee counmcul shall e o
grountd for new nial, o Tsince the cnad-
menl ol ang haonless ¢ nor siatuie
the meie fact ol conmcut vwould ot re-
Quitc a reseasal”); Shelton v Stare, 49 QOlla.
(].lim. 430, 295 Pac 10 (1931).

Dennsylennia: Conanomeealih v Thomas,
275 37118 Al 667 (1072) (under stat-
ute . judpes waining nol 1o swabe inler-

e levne thie dudendant's swaleiie s bt
impmpz'l). .

Seenth Dakota: Sime v Carhicde, 28 S D
TGO, 132 200, 66 (1) Siane v, \\llnli-
scin, 46 S0 60 189 WAV O alarmy

Tevac Iulcher v Stue, 24 Tles. Ap
407, 473, 13 S, 200 (1M Wilson v,
Saee, 30 Lex Crim 305 46 SAV. 251 (lgag).

Wankingten:  Siie Neatheiage, W
Wash, 225, 77 PPac. 01 (1901); Siate v,
Pavelich, 170 Wash, LHE 273 Par. 182 (1928)
(statnte hield to he antogiicd 1y Rules ol
Cantt (now Rule 12 ahe hiial canat must
ill&lrl]lll the juny il l(’t("xu wdys Sroe v
Pavedich, 350 \Wade 350, 204 Pac. 1102
(1924) (the insnmaion need not he given
unleas acuiesicd).

these Porginda:  State v, AWalber, GF W,
Va, 6Ol P2 SE 17 (1923) (ihe judge ay
and on rcgriest mmst snact the jury naol
10 <iaw an inlCieucel.

Wyonung:  Amdeison v. Sraie. 27 \Wyo,
315, 196 I'ac 1047 (M2 (an sitncnon
peinting out ahe difleremc henseen  ihe
Uelctmbinn's ¢lecticn 1o tesily sadd s clee:
lon 1 make a sticment, held IlIlI\lullcl)

8 Kansas and Tevas. See Kan, Gen. Star
Anne §62-1120 (1414) (quoted sufoa nde 2),
conspncd in Stare v Ramvo, (4 Xan, 777,
7 Pac. 503 (1908) (hene e coun set aside
the venlicr because the jurars i theit
dehibciaiions weze wnahle to lener their
u-ﬂl\(' [{S .Nnung [roncers to ull( the st )IIII()
See Camihrs Vo State, 112 Vew, Cann. 148,
211 SAV 2 a5 (1918) (juny admiuedly dis-
cussed defemlants Lalure 10 aestily; new
niat lasted); hot v has heen hetd in
‘Texas that mere telaicnce 10 the lact, with-
ont showing that it vas “aab.en asa ciicom.
stance against him,” is nol ervor, Mullins
v State, 121 lex. Crm, 308, 61 S W 24 K29
(13,

8 A hener ground lor the imdiated icsnlr,
since tio tight of he gnivilegead wilness is
itnpaited  when am Gulercme ds diawn
aliast the pany. mighl be thac the pany
in such a case is dented his night ol Goss
o uination. b the winess’ destimaony,
ruher than silence, vieie olicied against ihe
party. denivation ol a0 oppaitubity e
crass examine would cutitle ilie pany 1o
hinve ihc tesimony unuk. a similar resnlt
should Tollow when it is 1he witmess® silenee
which is olfczed piohatively against the
pany. Bbut the cases geucually yest their
heldiugs en the pelicy ol the privilegr.
Sce, ¢jr. Weach v. Unbhicd States, 46 Fed. 751
(CCN.L. Cal. 1599) (lcading casc: opinien
hy kicld, J. on < senorfor roscoutos
1o rcler im aigmue 10 claiim ol privilege
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1272 SELFRINOCRIMEIAT 10N sl s [B A8 e, Exvidonce

I applics © v ernment Goploymenn, whore the problam is wmost paeassing

is (()lH;lin(‘tl b the Tollow iug quumti:m:

pround that he rclused to answ ¢t qucsing
seg ading mombestip o in the Connnarist
Iiaeys peivibeze agamst seH inanningiom
nol arad; hebd, Ks silence not beang hino:
lous aerr i bad faith, aavcrsed); eilan v,
Boawd of UVdocomen, 07 178 30 a8
(reacher was doanicsed s cennpetent’
hoane of achusd 1o arcaer quaesiians pnt
by school superimendeant voeganding Come
pmist comaaions an o pomnds ahe gues
tons wae koo Tpohiaoal amd vedipions
helicds; no jrler [,Il\iln;c apaoa sell,
rciination; danisal apaeld on tionnd
that teacher did not (Gl his eblizatinn
of randen i) lm\iu-l,lli--u‘): Siinberg v
Pauted Seares, NI Co CLL, 103 0 S
Fod (1950 (pruanant to suatoe,  plaintdt
was donicd anaaity beaee hie tolaerd, on
grosnds ol sell-inanminitiog, 1o lesdaly ae
gyrding his poccnmument sovice: hidd, aat
ute unconcomtiooaly; Bulolioo v Pladbind
Civil N Lo i, Al B, 10he
(Jepratanion Tuaeed put on Rolade's
prlesuhiag poalege: thiss clisl»l‘.y.l Lad ol
et ancemsistent wich his hemg a
e acsident); Nebon v Commy of
| os Angelcs, 62 1V SC ) (Hhohy WONHTY Cne
PMlotces dicchag For adducd cn Joommls
cOoprividepe aganea el inctiminnicn. 1o
thivwCe (]Il(‘.\l"rlﬂ ] Ill|ill[: snhvisiie g4
tivitics ashed by fedeal  coannmiidee; s
wissal wE aue of the witneces, & penns aem
sodal veendcr who hoel daen piocna hean-
ing. allnmed by cqually divided con tsieh
Gt opition: diemial ol be other a tan
pony worbor gi\(ll na Licanng, atlancd
Toter 3080 chiewer sirfoa distinguithed dinee
hicac vo indcteme was chian foan cim
of privilege. hut mahier discliarge was Lased
on insuherdinzian of cmpluyee in failing
to cor perate with federal ranmmiace); Kimm
v, Rosenberg, 363 00 S0 on (Theny (.l-],(‘ .
Vion;  petitioner  pleaded  paivilcgie as ta
mamheiship in Coanmuonisa Paity; heled than
a3 canserpieic anorney ponrral need ao
onetdise divacinn an petiioner’s Lavor an
{rrunilliu;; veduntany alepanite, perincnc
ailrd to cony bis bnnden ol pasiaimyg ane
ney genctal's andhainy 10 exardising dis-
[STIBIDE

Califoruia: Cal. Gov. Code §10280 (-
pearance ulacsimnony ol pablic emvployecs
conccming esnOation wih  apamsiinons
athvoaating the ovaithiow ol ahe gosein.
it and ancmbaship ol the Catnmnist
Party: “Auy employce who fails or achises
lo appcar or 1o an<wer under oalh on any
gronnd whatsocyver any such guesiions so
propounded shall Le pnilty ol insuhouli
tion and gnilty ol vickiing this scclion ;
shall he suepende] and dismisaed fron lis
cmployment in the ananner piovided by
law™): Christal v Pulive Commission, %%
Cal. App. 2d 501, 92 11.2d 416 (193%9) (clis

41

chie of policenaen Lo v Fosing v fan s
«of ;rn\ilv;;l: w anisuwor (]lu.\nnns helone
prand jua s o clleped olhial iisconduact
uphetd); BRO - Rodio Fiawies v,
128 Calo App. 201520 251 1 ot
(action ot dedaitary jodement chat de-
fendiant bocadnd comrart to it soieen
play by hecoming “am ehjear ol puhlic s
prace gl Al wall del wa hend pleaded
the privilege befoae fedend investiganing
convmitiee,  hebds ahaat defeadant hod
B b connace and die phvnll el
not wives hne corcan cadal; Sicinmer. v
Coahilormin Sene Boagd of Yduealion, 43 Cal,
KA I | - 1 G G o (hady
Gl o u:m]nt’l 1cmanctuent of pn
Teseot ot stne collggzes he b adaad 1o
:\”5\\} ] |Ii\|| s 0% Lo ’Ilt‘lll]]l I\IH]‘ ill Coan
et Py sl hadt, panssant s siacale,
been dischinged: vait Wdenicd; 7A paldic
cruplu)ec, of connses cannat be foned (o
gi¢ e amswor which nay tendd e naa
yeate ham, bon hv'm.u}\ lic uTmnl o * "nl
choow Bictneen div loang sulonmaian tan
|u\i|||,; his (m]'lu)ln nt’'y; Board ol Faduca
teon v Mass, 17 Cal 2 19t dal 1200 e
HA76) faacecbing g dianiss ey hear
g hinitad 1o ahe quesiion valscther teachian,
(llll'[il)llt\l by fadvaad anmcssinoal oo
ntee, achiced to never guesiions ey
g Comnmnice slhlicnions, held aat i com
plianic with o« tarte; o hadlld oihegssise
vould  emlon snnoe nmeondiintionaly;
Oaange Coast punivy Collie v S Johing,
PIG Cal App. 2l 400 30T Pl 107w by
thell, vonnd eof tisices of <chonb disiriet
G s conlition of cominmod empboanen,
toquite accker to ke aah dea he s e
a noaber of the Commnidse 1y

Ditrict of Cabanldin D C Colde §1 ¢
(Supp. 1029 (CAny ollies ot ouploves of
e Disiiiet who achnwes 1o acsily apon
mancas selinning g his otlias o compleyin nt
m any procculing laer fronmd ol
sclt incanmmaion] <hall Lelot bis ollice o
:'ni]-]u)m:nl and oy el
il be i quedinot tran haldogg any peedidie
atlice an cmplovnent omdor the Do

Haveda: Shemer v, State, 82 Saltd 0
s 19575y (dishavmcnt; hekd that disdy
suct sobely beranse attorney pleaded poivie
hepe hefoie federd connitice was aleniad
of e process): Paition for Revisinn ol
or Simanhnent o, the heginion Jinle of
the Vlovida B, 103 So 20 1G53 1 1a. 1950
(the |1I(l|)1)5|'1| 1evision wonbd ke ¢lim
of patvilepge with tesped Lo wdeers elating
to Communist aaivities geounds for o
harment or paima Loie evdence of untit-
ness: hiekd, ahiat Imui(m rejeaicd, cuinq;
Sheiner o ciple. e foa).

Mgy vote Hollond, 357 100 3160 M
NLEZd G (190 preccaling o saggead
livense of attorny; invocstion of prrivilege

[SATINEAR e 1G]

10 RESSCE FROM CLAN g0y

Comeai o v (oeremn ad Scanrddy (pimsnant te 1 L. SO B0 Cang o
Aol d) 630 50 (Jane 1077} Althongh the noponcnis of this positinn
hove sugnmnbahatic wonlhd be ingpaspeel far am anployer to dinw any infecnces
as 10 ¢uilt heane an incocation of 1he Rbde mcondmend in view of e Fa hate
the pimipose af the pivilepe is the proteciinng of an itmocent peison whe tighl

ol necess

v ohaing inonsisoent with .
oo, mile tetenncnding sispension of
license divchiargod); iy . Motdey, 299
WL AP 30 83 N e Sag) g0r e 919
BV S (09) (hchonge o e
Chicagia Probice (r-llm‘)n(l.r( ll’i‘ltl‘liil'l[g I:::
!_:Inlllul‘. ol pivlere to teatiby Lefones g1
oy as o allegal miscamndud i arbne up-
el poion caces tesion el it 15 signilicut
that |h¢~_|c Appeats e be noacponcal Gees
neany pnisdiaion phicdbiog the vight of
opehooman tacfus g S am ity
winiver or loachnee o tertl) when Calbed
to da o o comingd ciee, AN the deci
S0 _ln'uh.lnn' aned e consonant wilth
thes !rxlxlri].]r Wbt 2 predice oflicer. ||) 1easen
5-[ his specal amnns, dinies L tosponsihil.
VY Y et il his consiimmonal Prive
ilepe st sl it 5 Hedticas
tehehings upea s el siiant o
ROy of 0 doucach ol duty on bis pait 15
1A of Sl 1eliaad™y
~ f..rmnd./\' Sched] v Ben ) Ky. 750
JO3 410 S 23 (G) (divon; .w‘:lu"\q:
Illf(‘JCI'I\C dexun fion Phece of puicilepe I:\-
police adticets whien uestoned o ta .|i(-\.(.'|
vl svicennd et Apprenvedd). o
Feniiiana: 1a. Ry, & Ann. §18 2182
(I‘J'r‘h) ((EIans ar oo Iii;niniv 1;
leseify or ender inlio i n-nlm.\n‘nl‘ [y
tnrestzatig ooty o conneaion salh
state ceartas dedanad inehgibie o hokd
contiacts with sy Srae ol of Med-
el Examiners v b)) (RS TH AT A
(Ea. App. l‘."-l) e o enjomn gh:ll-‘m];m}
hom Pradicing icdidne: dodondamn's plea
uf sell-inarimination,  while nudir Quoss.
r.\nmn;\liun, held ol o convinne allinem 3y
the peool of pl WS cocey; ballom v, New
aleans Yudice hicparment, R ]‘l‘ 31
15 SO 611 (959) (procccding To 1esien.
dIIsmls\.-I of pebice ofhan hetd o 1 oni-
SEMI conantional faasioean 1o calea e
any ol sciage Phvec whn aclinaes 1
teticor an gionnds of
shall be  disiissed up-

held).

AMasachusests: MeAnlithe v City of New
Bedloid, 105 Mass, 216, 20 N ¥ 117 (189.)
( o

.uln‘ag casc deabiop vl g ohans urac.
' |l|‘sf|o:|||;c of padice allicer fin Cngaging
in politaal adiviy; Hohes, J: “rhe peti-
boner may h2nee a constittiional tight 10
tlic politins, Lt hie has no consiitutional
tight 1o he a poliaainn dischivge upheidy
Faxon . Schoal Connminere of Hocon, 331
Mlass S1, 120 NY¥ 2 570 (197 1) (facs
sl 10 Slachawer, Ted vigfaa, hut hee
thcie was a Iaring:  dismissal upheldy;

113

icn of the Justices, 332 Mass, 363, '
NEZG 00 (1955) (projrosed sianite reeuie-
nnz the dismissal of any tetdhier inoany
schiaal, puhlic or preivaie, who tchnsed (o
by reason at a daly constitaicd hearig:
{0 sweT apes s teprandingg nnl-tlslnil;
m ll_lc Commnnnist Py u|»i on .li\ln
that it wnould he thonsiimtienaly; ()pfuinu
ul' the Fustives, 312 AMass, 783, )27 NI 24
663 (187 ance exeept hitcd 1o wschers
o public schoals; opitian gihen e
wonhl be constinni .

Neaw Jereev: N J St Aun. §20:81 171
(Supp. 1960y (. ny poiaen lwl‘l:ug or whu
has dicld elective or appaimtive pulilic
«‘vlln'c, postinn. or  cmplny et (nflclhrl
SI.IIA!ﬂ aranty ar o ul]j who acluses o
testifly upon 18 n‘;niu;; to ahie ulliy
Pestnian - or cioploymicnt i oany i
|ummvhpg shadl, il Lol elec
61 pulibic wllice, position o cmploycent
e semoed thescfuan |>|c.ni|i('<ll
e Snepaity tekites 1o a tmaller which qc.
el o arose wichin she preccding five
Yeans™ and e shall not tu-acalicr he cligi-
e o any pulilic oflice in the stalc): ‘i;ntu
\.-"u.'lh' ol Fdueation of Necwank, 23 N.J
oL 120 420 25 (1957) (Jistniseal of teach-
s whia aclused, on Fifln Awmcndimecm
gronds, to smswen Guestiuns puat by lrderal

onnminee; held, <ase stionld be (Cnea o
0 Jocad boaed far b A x hading of
membaship or of Lilioe (o nw].(un? o

the  bonad's )'wluilius wonld  ranstinie
grounds Tor disunss .

'\r.w York: TN Canst are 1, 6 ("auy
Public wihcer who, npon being called befure
Toprand oy to acsuly toncctning the con.
dunct of his olhce o1 ihe Polonninee ol
his ot ditics, 1cfuses 1o SIEN 2 Waivec
el innnnuicy againg sulscpuent  ctiminal
[Hos u_'ul‘n.u. Or o answar any ackevand
Heaion e soch e helure
st pand vy, sl Ly viitee of sadh
ichisal, Lo disqualibied Mo holding any
other public alfce or public cmploysnent
for a perind of fue years, amil shall he
famoved from office by the apmopriate
anthority or shall foileit his ollice at ihe
st ol the anoney geaced™); Naywood v.
Conig Calony, 7 App. Bn 139, 180 NV S,
23700 (1938) (employce distuissed LY state-
tegnlied business for supplyingesa wcanc
a ding illegally; petivioncr did no testily
in lis ovwn behal at heanng; petitioner
tomistated): 1n 3e € Tca, 9 App. biv. 2d
136, 195 NYS2 (195M) (Jisciplinany
procecdings againsf attorney; hehl that ac.
torney anay plead paisilege  against sell
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§2278 S b INCRINIENA

reen tricd cnve and was on il oy
that he shonb) pive the oty he b
the robbay and b they' (neaningg
done ir.” I his s chiimed o hiave vind
argrament 1o e Lhure of the Hecascd

“Lhe statae, Avicle 5900 Code ol €

cnlne

ant Oller senne 1Gtimoty about thae™ bl
nol an impacper cobhncnt)

Crieponiz Stine ~ o Black, 190 Ore. 200012
Poanl 370, 177 (09055) @saul; coinment on
dufendants faiknre 1w anend the riad, thus
mabimg dennbeaion dithoole, bela nat a
viobation ol the peivitege).

Sonth Dakoia: State v. Kauzpp, 38 S D
177, 000 N W 820 (1GH]y; Stare v Fandice,
A0S HIG, 215 NN 405 (1027 AN ke
cvdence that bas been inbodiecd hese b
Leen innoadncad on e pant of e Siare:
the debendant has nat intoduced any evi-
denee’s held ao vielale the pivileaa).

Toonescee: Mavs v Stoaes 1530 Fenn, 309,
19 SAVZd 315 (0929% Mhinchins v Stie.
152 Teon. 0A. 110 SW. 319 (1917)
(vogaaney); Tond o Suoe, JRE Tenan 490,
Dol SWHE S (917 (hamiaides Lailne of
ddfendant 1o paduce evidenee i explina-
non of circuamces iod  presamprion
that sl evidence wonld hinve heen un-
farorable)

Texar: Jarksen v, State. 31 ey Crim,
S0 24, L6 SAV (184 (laihae La
account for possecsion Gl cteden proonlel;
Hoane v Swte, 140 le <. Cum. 8714, 235
SV RR0 (192]1) (1obhery; quoted inoteat
tafra)y; Newion v State, 9 Fex. o, 382,
251 S 240 (1923); Boles v Stae, 105
T Crim, 2200 298 $W. Q8 (19205); I
hinn v Stave, 166 Tex, Ciian, 85, 200 S\
10092 (1927); Vistle v. State, 110 Tex. Crimn,
3905, 10 S\ 240 FGE (1928 Janes v. State,
THY Fexo Crim, 172, 113 SVV .24 708 (1G28);
Waodll v State, 1t T ex. Coim, 336, 285 S,
24139 (1930) Jiguor oficase); Hester v
Stare. 128 Tex. Crom, 32, 78 SAW 2d 98I
(M%) (ihelt); Bridpres vo State, 1228 ex
Crinn, 5440 &8 S0 070 9017) qanrder,
Boowe v, Stae,  sifra. disungnished)y,
W atherree vo Stine, 129 Lex, Groa, B,
B9 S W23 212 (1494%); Parrivh v, State, Iy
Tex. Cuita, 626, 01 SAV.2d 366 (V105) (v -
deay; Melims v, Saate, 131 Tex. Ciin. 35R,
99 S W23 303 (1936) (as<andt with inient
to 1ape) Goldman v. Siane, 130 Tex. Crim.
470, 05 SAW.2d 428 (1936) (conspivicy to
bsihie); Johnson v. Sire, 132 ‘lex. Crim.
390, 191 SWLZd 813 (1937) (1obhery: Cole
man v. State, 135 Tex. Cinn. 229, 118 S\
2d 600 (1938) Grmrder); Yok vo Stare, 144
Tex. Cum. €51, 198 S\W 2.1 106 (1916)
(musder; argiment sasceptihle of nnfavor-
ble inlcience froan lailnse of accused to
eslif)‘, held cuer).

Fermont: Siate v, Balion, 92 Voo 117,
102 A, 459 (1117) {judges addaicnce to

Ll N el UL G, (8 \Wigoaane, Laidaongce

un fot he cilonse e e wonld [ec)
ol bl his mosements on ahie day of
the delemdant and his counsely hadn't

atcd ahe satate puohibiting reletenee in

on Oidd o testaly.
i Errccdime s does i pachitan (he

o npusent npen the Lohaee ol ahe aconand or Ticvounsa b poailoce

“onesplamed eoidenee” hiebd o imacper
G the Taady.

Pirginia: 2illes v Coononn catth, 478
Vo, B, 430 S 0 (9 (1 he tule
daes ll(\:} frovsent |\In|.rl Tonneend :Hlui
crnphasis apen WS acsinmony ol ather it
nesses sitply becanse i condd Gily he cone
tradicted by the accosed and he stands
muic’).

Wadkouet ns Siate v Sl alene 17 W,
D5 7% bac and {1Ee) Sae v Db, 117
Vo a2t v 400 9Ty Ghelhindant s
extrapudhcal silence when aneaed e et
Aflcarcd by ahie presenr panaplon Siaie v
Paseholf, 152 \Wonde 3nlo 17 P 2d 1 (19)
CWhere s ahe anca's hps o sand e s
nak s peantitg an the acrneeds Yebd
propet)

West Voeoia: Stne v o Jal W vy
06, 152 ST s (106 gonnent Lol
in(pmiurl)‘ State v. Kinowd, el W Val
340, 149 SOR%8 (hl7).

Weseongm: Tam Yeo v State 112 Wae
527, 112 MWL A2 (1947) (rapc; delenda’s
Bitine ol witnesses o deny his gone
anheaty, hadlver v Stane, 150 \aso 170, IK?
NAWC I3 (92 (deephg 3 honse of
[aine; commoemy on nnnplml.nrli..n e
dehce Tield impaoper on die faoa

Casianar RO v Alio, 30 e 111 (1oaly
(statcanent i the diulze dear e anngs s
mr the acaicad 10 arcouni for his preseace
at athe place, cte, the avnsed oo g
the stand. is propen: Ry Noavdon, 1970
LDl e 200 (B (jodae s vannocu heh
nnt i|n|l|n|u‘l o the facta: 10 Buadell,
TEOne LR IO (1006) (Taihuie 1o aconint
[on possevaon of stafen goadsk R s Guenin,
18 O LR 400 (196 (Riddegr | ko
had commemed on semme uneaonnoadioed
testirnony: 1o a2 comersanon wih vhe gc
aned: 7 e heand he smoe Vil of
stitoment hy ol judpes over aid o eser
ajain belore 1892, tnd i never was sl
an itnpapnicty o an tfair ainy o da
ar tha dime wheon the month of the ac.
cusall was dosed ) RO Kaplansly, €9
NDLR G2 (1922) (Riddett, ) rennimenis
on the lack ol evidence wonnadicing an
identifeation held propen)

Frooeme baarua Pinirad Soues v Nae
Vattos 3101 13 (1900 (the ongroal Spanish
Ponal Cade &183, on the sense ol inpticon-
ment of ang S pason, providing that e
Crituie of 1l aeansed 0 give finnation
vl the posan’s whiercaboms o1 a0 prove
thit he was sct ot bihctty shall inacase the

448

(NN g linen o 10050 TR I R0 1T RONE CLAIM £u273
evidence. T dors prolibar camsed i gz i o allude to or camancnt
upon his faile 1o ety TEhe plain impon ol alee statnte ds ahiat connsel bor

the State, in cngunicnt, annet relining iom making usc of the Shnee of the
acensad during his tiad agdnste b by digeet or inditect wacins. An
nditca contment apon the Lahme ol the accased o wstily is quine as haabal

as o divev e cnes ad aliis col has often hobd ol the ansequenoes ol ahe
vichuion al dhie siotote wece nog to bie aneidal by the adioniess of connael in
it

selicn bvbiect tather ahan dinea

s of disiegand

1he seannte is not showao have hean indiing e however, by diadosing e

cornnsel, i avimont, osed o e which nigha be consnncd as an ngdicd

ot iudivea ablusion o the failoae of the acarsed 1o aestifv, Ta cone vwithin

the probiabizion the nnpadic nint st be o necessany one; that is, ane that caniot

icasonably e applicd @ die e of the dccusad o pradinee oder aestimaony
theam his owa, Whae thoie is othier cvidence, or the absonce ol anhar evideaes,
to which rcuanks reasonay hase beon applicd by doe jaisy, dhe stahihe
15 ot nansgressed. N he ane of Vidkeas 1o State, 69 Tex. Cr G218, s
aelnl The cave vas one ol tonest ysnhe Oie \Woalston, aml e l«-“n\\iu,;’

Vanggnage was veeds P38 T hey ol von the pros casting sites has ot heen
contaboratel  they wilf ol o 0o ane saw the act af inerconnse except the
tved (prostcoutiix s defondanng o THis gue bt i ooe ywas present an the i
ol intCcacorse but these no; ts aue den Olhie Walston tesafes that no one
was prest it shen the dedendant told ha o tbe nnpemine excpn heed amd
the defendan bt gentdanon, she has aestbliod o bah ol these nimsactions,
and They hine not dincd 0 pans 2 wirness o the siind 1o vonnadicl her testi-
wony in any panticnlar.”  Teis obvious froar the guotion that connadiction
demanded conld come Trom no sanice save he sheused. “Lhe conn held,
wisely Lehd tharahe stnue was impinged. The cse of Jackson v State, 31
Tex Cro 3120 was ane far thddt ol woney.  In coganent connsel said:s 71
say they have not provad thal the money wis Diew’s money. Why hine they
not had Drew’s bmily Lhieres and ahe othet wimesses. to paose thal ahe inoney
wias [rewsananey? . Don't you know thirt conusel appicaaes the impanance
al the evidence, and il ahe maney was iew’s maoney ey onght o hine hind
their witrresses hete to prove 12 Al nobody Tais estificd 1o this juiy thae the
money belonged 1o defendang and hie has never claimed ic since the shenild
ook it frne b “The aggmnent was hebhd Tegitimate. Many e illasha-
lians zne avaitable,

(379]) In the case beloce ns,
hie was absent hom the dty of Amaillo duing a knge panc ol the day upon

which the 1olibeay ook, place; thisr he was scen o the 1oad tencled by 1he
offerrders in vatious phaces in cor Ova ol antomabile, Tt may be conceded

the State’s cvidence goes to show thag

that on some of threse owaddivas thare were ne othors with hiv, o de is his
thcory thait it was nat he that the Stoe’s witnesses saw, and that e was dse-
whereo Vo nreer the tequinesnoms af the basw which ahie appelli invokes, it
would he necesany that the stare of the evidence be such us 1o oxdnde dhe
buewlcedge of Wiy presence cdsewheie by othars,

Jeualty. 5s 3 vickinien ol 1lie puivilege and  and one nas poscbly the docr, their denials

1y iy duee Judpes disscamngg: United of thein gnilt aillosw aninfaicnce thae the
Stans v, bnzen, 4 0. 3493 (e ) (il a); difendant was ihe nuly possible doer, and
United Seates vo Toiac 17 P 308 (19k))  abis as disting hiom the infeience from his
(illes Y voring): Unied Senes v Sawiikata,  Tailure 1o deny: 7 mmmenuweabh v Rich-

k¥ 486G (VIR) (munder; citing the ahoe wond, 207 Mass ¢ 48 N.F. 816 (it11).

tent with appiosa)).
So alsa wheic other fressarn acere faesent 185 5. 1375 (1941).
444

Sce Ao, 70 AL RCI326 (1931): Annet,
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INQUEST  GONIWE & OTHERS

FURTHER SUBMISSIONS

ON BEHALF OF THE SOUTH AFRICAN POLICE

1
it was Mr. Koni's evidence that after Col. Winter saw the
transcription of tre phore call of the 27th June 1985 between the
deceased, Mr. Goniwe and Mr. Schwarz, Winter immediately made a
ohone call and immediately left after the phone call. According to
Koni. he also did rot return to the office that day at all.

Xoni, Bundle &4. F34,  para. 36, pp. 11 and 12;

IKoni, Record. ». 3207, line 11 - 3209 line 7.
23 e o

~ - ik oETS | e
P e S .\—\_‘ e

2.
When Col. Winter is not at ihe office, some other officer, for
instance, Mr. Wentzel, used to sign thre WH11.

See G10 datea 25 June 1985. i+ losveer Ll

| B
o S

3.
The cail on the 27th June 1985 to 8arry du Toit must have been
before 10 a.m. (That is the time that Mr. Goniwe and the others

ailegealy left Cradock for Port Elizabeth - see Mrs. Goniwe, A1 and

Mrs. Mkonto, A22}




4,
There were therefore oniy two calls transcribed on that day, the last
one (i.e. the one to Barry du Toit) before 10 a.m. on the 27th June
1885. The prooabilities are overwhelming that the WH11 would

Nave been placed before an officer during the course of that day.

8.
The officer before whom the WH11 would have been placed. would
have signed in tne margin as naovpened for instance on the 25th
when Mr. Wentzel signed. In this case Col. Winter signed next to
the second call. See G10, 27.6.85. ~, 4. . <\ <L

-\-

H‘J‘\".J‘/ e :l /“J\uL _1:‘_: |/\ £

-~

0.
Tne transcript of the Barry du Toit call was a long transcript. It
would have taken some time and Col. Winter could not have signed

next to it if he left immediateiy after the phore call he alleged made.

7.
The fact that Col. Winter therefore signee next to the Barry du Toit
call, 1s further proof of the fact that "'r. Koni is lying as to wnat
happened that day. Cn the probabilities from the objective facts as
disclosed in WH11, Col. Winter must have been at the office during
the day of the 26‘1? June 1885 and did not leave the office for the

whole day, as testified to by Koni.



in

Sundle o series of exnibits (these are

e
3
.
*

documentary exhibits)

Bundle 6: The originei inguest record.

A3. There are also chysical exhibkits:

ZXnipit X1 Tetcnater;
Zxhikit X2 Limpet Mine;
Ixhikit X3 Yap {this was 2zanded in with F.24).

Ad4. The heads oI argument fcr the families present a thorouch
znd useiu: the ZIacts and organisations
mentioned during this inmguest. We will only rereat factual
statements and references to the evidence, where they are
necessary i tne develcpment oI cur argument.

Famililes' ‘izads
24 .1. T“he heads oI xrcgument Ifcr e SADE deal vrimarily with
the Signal ¢ 7/6/3% (arnd its intsrprstaticn) anda the
credibilizy of c¢u Plessis.
SADF Heads
24z, The neads of xrgument <n kehalf of the Police dezal
grimarily with th credipility cf ¥oni and those
points n the ZTamilies' :Ieads which aliege cr imply
colice involwvement In the murders ci Matthew Goniwe
and nhis ccmpanicns.
Tolice Heads
2403, The heads of Argument cn pehalf ci du Plessis largely
conilrm and add to the points raised for the families
(Families' eads), ey also, :nier alia, defend cu
?lessis’ credibilzaicty, deal with the 'Counter
2evoluticnary Warfare' and cpveraticn ¥atzen.
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e

The main issues raised and in disvute, at this stace,
are whether wvan der Westhuilzen and other svecified
versons, tne SADF and/or the Police and varticularly

ce murdered Matthew Coniwe arnd hi

=
)

the Security Fo
companions and furthermore whether <the Signal, du
Plessas, Xcni arid the evidence and documents as a

wnhole cast any reliable new licht cn these guestions.

“amilies' Zeads varas. 115.

The re-cpeneda Iinguest nas rad access to a number ¢ tov
secret and secret documents and informaticn wnich was never
mefore cIi vurlic kncwledce. The new information has vlaced
tnis Ccurt in a2 unigue situaticn tTo consider how versons
such as Matthew GCecniwe were ccnsidered and wiewed

structures anéd decuments cf covernment | 2ad the Nazional
Security NManacement Svystem) wnich till ncw were largely

secret and tazcc.

1l
[
&
Q.
’_l
0]
n
(O]
[y
{0
Fl
W
0]
3]
0]
H
[\
b_
)_l

in these submissions we prcpose, while keeving in mind that

this is an inguest, to ccnsicder the Zactors surrounding and

leadinc ur to the murcers c¢cn 27 June 885 We will
ccnsider tne <eceased and now they were murdered; the
Dossible susrects, =their <circumstances, Cfressures and
possible ciives. Thereaiter we will examine now the
Sicrnal Zimpacts c¢n the Zacts and the general scenario.

a
Tinally we prcvose to evaluate the circumstances and submit

wnat our conclusicns are.



53

niwe and Celata wunder no circumistances ever pe

~noTm

inted to 2 post in the DZIT again.

fu
‘0 O
'0
O
l_l

w

le 1 o 55 {Signel typed and :iotes written tiereon,

d
D €8 (Fcurie), v 53 & %4 (handwritten sigrnel).

(ii:) 846/5%: 'ZCS Aksiekomitee' meeting cheired ky Vlok
in ZFretoria refering a decision cnn Geniwe's re
c

appointment 0 & ccmmittee under the dire

(i-7}) 2/£/85: The Gelcznhuys coinmlititee its to discuss and

o = [~
|
I
'Y
Y]

dra report Zfcr Vi1ek c¢n  th DoOssible re-
sppoirtment of Matithew Gecniwe fTo a gest in the 2ZT.
Rop 03 (1€ - 7.

T/E/35: Time Sigmnal is sent, marked 'ilters geheimn"

and Zor =tTne rerscnal attention o©f van Rensburg. it
has no rererence to the aprointment cI Coniwe to & DET
TOStT whatscever. I* hes o wenticnh of an OPGBS
meeting, 1t is not & confimuation ~- the 232/5/85
gicgnal and mekes ro reference thereto.

(18 - 21)

()]
o
5
D‘
=
1]
]
s
o
<
0n
e
I(J
Ul
0

alata and their two

hJ
0
H
t
O

(~=) 27/8/8z: 1atthew Ccniwe,

compenicns are murdered.

The Zact that the Sicnal was sent and received is confirmed

py the Signeller and wan Rensburg. I and 1is contents

ol

then cculd aiways have zeen drawn to van der Westhuizen's

attention cr e could have cemanced tTo see the Signal's

exact wording. Zu Flessis could not there have
o

fo
have a signel which ccnflicted with what nhe was
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+
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+
(Y

The clear 'line Zunction' for detentizns lay wi

T

I\

Security Zol:ice. Tliere 1S no good reascn why n

o}
™ O
H

\Y]

v
Westhuizen would tTresrass so klatantly into thei

r ar

cf jurisdicticn (and be allowed to do so oy van Rensburg
nave  known ¥cDecneld's  presence)

Turthermore there is no evidence that van der Westhuizen

tacted anycne eéoout 2is rroposel, not even Snyman wio

wWas with =im ¢cn fhe There was also o indicetion

wn
’_l.
«Q

e nel's prorcsal was ever that ¢f 2 ccmmittee
cZ the CZGES. The Signzl therefore zrrears o contain

“ie yerscnel reccmmendaaticn o van der westhuizen.

3.z2.1. Tne Sicrnel stencs in solitery isolzaticn yet the signel

a
cz 22/3/83 has i7s origin :in the CPGES manutes, 1.t was

(Prevoria) with Z:ts relevant notes thereon.

Surcie 1 o 22, - =4, o 63 - £8.

en ned & reputetion for exactness. The ide

of him sernding 2 pooriv worced ciscure communicarion, when the
signel neeced to clearly convey its message, 0 not cniy wvéan
2ensburg, Zut cthers, wes extremely strange (:nless thwe Signeal
e

e

3

to use veiled language to ccnvey something other than mer

a
detention)

Van Rensburg R v zZ05 (26 - 27).
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ciscuss the rwroposal (even if van Rensburg did not nheave the
w

van der Westhuizen R p 2829 (4 - 10)
Zungdle 2, p. 29 sara. 14

van Rensburg R v 205 (26 - 31)

van Rensburg and cthers o discuss th

- — S R - T o
reccmmencaticn, whnile wvan Jer Westnaiz

. - i s - o . N . .
nhe Siraftegy ciwvisicn ¢ the SESC (SESVR) who was 1o a Key
-
b

government cepartment

van Renshurc R . 22 (4 - 10) p (z6 - 29) & o 49 {10 -

’_J
ct
oy
1]

While variocus meanincs can ascriped o the words

ignal, these <o ot reaily assist this Lnguiry, =ze

D o
n

._l
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S
the circumstannces make an innocent interrretation ext
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elaboraze nurders ot Matthew Goniwe ard his

companicns.

'0

'
1}
L
W]
>
O

Sundle 2z, ©. 35 - 37 (es

AZAPO and Rev. Magina were okviously well monitored by
the '"rsziligiieidsgemeenskap'. Snyman confirms that
Bl

“agina was the '"sretector! ("kceskermheer") cf 2Za20 iz

5

Sort ZTlizabeth (in 1%285) and the AZAFO members stayed

with hinm at that time.

Snyman = ¢ 1172 (22- 29).

2.0 The mcnhl-oring of Magina and the AZAZ0O members would

[N
(O]
(O]

(3%

VL
L)
1Y

thereZfcre rnot have been diff:icult.

Whether ‘agira and the AZAPO remiers neecded mcnatoring
2y the Zscuritv 2Zolice (or tne SACF) was anoctherx
matter as Magina wcecrked Zcr tne Securaty Police, with
Majcr Zerman cu Plessis as his handler, and trereafter
became mcre iavolved with Eduguide CC.  Magimna larer

fouwncec 'zma arrica', which wse State funced (this was

ct

hrown-out of 2AZAFO).

wWhile :i.euwoudt suggested that not every action c:I
AZAPO cculd be mcnaitored ana that they had vehicles,

LeaT

etc, the mounting of a co-ordinated operation such as

the Geniwe murders, cn their cwn, withcut being foiled

S>r acgranended or ever found-outr, wculd, 1t is
submitit=za, have been kevond their cavabilities.

th van der “Westhuizen and Snyman and the per >ns working

UJ

nder them had the cavapility tc mount an creraticn suc
the Coniwe Turcers in Xtreme secrecy and with silence

thereafter.
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20 s, with cersons such as CGoniwe regarded &s the enemy.
h S

se in the front ranxs in the

, tne "Jdowvash'" moves zy "0 &

0" o acccmmodate Matthew Coniwe must have keen well zigh

T strew Icr thcse who had to dezl with th
c

e
nlwe was perceived tTo

Xoni geve waluable ZiLnsights into = WOIrkKings oz tTne
ck Security Zolice. The transcript of e call

en Matthew Gcniwe and Zerrick Swarts supports X

e
:ference to the time as 5:Z0 - Zundle 5, 89 o 22&, first
ted 27/6/8%). Xoni was however not an insicder in
ci much CI what hevppened. There may de & doubt &s
~~en Winter mace e rerrark AZAP0 net dit geccen',
Zrem the affidavii of Zasson {(A13) Thad
y discovered &t apout 1£h00, and
zhat Koni cc:tid cnly nave xnown about it zlter joh%
ce, ne was nct at the cifice
any more.
Whet can zcwever ke Cenied, is Koni
evidernce t:at e
the Z7tn and 4did ot return con thet dey. It is
sicnificant tnat thls gart c¢f his evicdence is ot
specifically denxed Their reads
s oZ the SAP. Although they submit thac
s =2avidence relating to leavin Cracdcck is

unreliapble, ¥cni wnile ccnfirming they left thre



1.12

1.13

4.14

T
—
(W]

Major Winter was adamant that there was no continuous fellowing of Mr.
Goniwe.

“Winter : Record, . 61273 614, 642 ¢

A
(1
(1

In regard to Col. Snvman . evidence

see paracraph 7.25 hereafter.

Col. Roelofse : The poiice did not have the capability to monitor a person
ror days on end.

Record. pp. 1837, 1854/3: 1859 - 186A4: 1365 - 1368,

Roelofse was an impressive winess. He was not even recalied for rurther

Cross-examination.

F30 Col J.C. Scheepers: Gomiwe was not specifically monitored m Port

=ihzabeth.
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IN DIE FOOGGEREGSHOF VAN SUID-AFRIKA
(SUIDOOS-KAAPSE PLAASLIKE AFDELING)

GDO nommer 626/87

Qoriedenes

MATTHEW GONIWE
FORT CALATA
SICELA MHLAULI
SPARROW MKONTO

BONDIGE HOOFDE VAN BETOOG AANGEBIED NAMENS GENERAAL
JANSE VAN RENSBURG

1. Die regterlike beampte moet 'n bevinding aanteken ten opsigte van die
aspekte genoem in artikel 16{(2) van die Wet op Geregtelike
Doodsondersoeke Nr 58 van 1959, soos gewysig (die Wet) en vir
doeleindes van hierdie verrigtinge is artikel 16{2)(d) van belang, naamlik
"of die dood veroorsaak is deur 'n handeling of versuim wat ‘n misdryf
aan dje kant van iemand insluit of uitmaak. "

2. Die Regsverteenwoordigers namens die families van die oorledenes het
geargumenteer dat die persone genoem in paragraaf 3 van hul
betoogshoofde, wat Generaal Janse van Rensburg insluit, hul skuldig
gemaak het aan moord op die oorledenes. Dit is geargumenteer dat
gemeide persone die motief en middele gehad het om die moord te kon
uitvoer.

3. Dit word namens Generaal Janse van Rensburg aangevoer dat die
getuienis. waarna kortliks hierin verwys sal word, nie die gevraagde
bevinding onderskryf nie.

4. Gedurende 1985 was Generaal Janse van Rensburg aan die Hoof van
Tak Strategie by die SSVR (Van Rensburg bl 18 rl 25-30) met pligte wat
kortliks as volg saamgevat kan word, naamiik:

4.1 Die gee van strategiese adviese aan SVR;

4.2 Die ko-ordinering van die uitvoering van veiligheids strategie€; en



10.

4.3 Die opstei van konsep noodregulasies vir noodsituasies. (Van
Rensburg bl 13 rl 1-19).

Volgens Van Rensburg (bl 908 van die oorkonde} moet daar ook
onderskei word tussen die posisie wat hy by die SSVR beklee het en
die Strategiese Afdeling by HSAW. Die afdelings het onafhanklik
gestaan van mekaar.

Verder, het die Sekretariaat nie oor uitvoerende bevoegdhede beskik nie
(Van Rensburg bl 839 rl 14-19, bl 192 ri 16-21).

Op 6 Junie 1985 vind daar 'n vergadering plaas onder voorsitterskap
van A Vlok en in paragraaf 5 van die notule is die volgende aangeteken:
"Na bespreking van die Goniwe geval word besluit dat ‘'n komitee onder
leiding van die SSVR oor Goniwe se /ot sal beslis en 'n vooriegging
maak aan die voorsitter op 12 Junie 1985." (Geldenhuys bl 1152 rf 22
tot b/ 1153 rf 3).

'n Komitee onder voorsitterskap van Brigadier Geidenhuys s
saamgeroep deur Generaal Janse van Rensburg en het die
toeligtingsvergadering op 10h00 op 7 Junie 1985 plaasgevind {Van
Rensburg bl 70 ri 31 totbl 28 rt 16 en bl 795 rt 11-29).

'n Telefoongesprek het verder op 7 Junie 1985 tussen Van Rensburg
en Generaal van der Westhuizen plaasgevind ten einde die inset van die
OP GBS te kry (Van Rensburg bl 27 rl 23-28). Volgens Van Rensburg
het gemeide gesprek voor 10h00 die oggend plaasgevind.

‘n Verslag algemeen bekend as die Geldenhuysversiag is opgestel
ooreenkomstig die opdrag wat in die notule van die GVS vergadering
van 6 Junie 1985 vervat is.

Die gewraakte sein is die middag van 7 Junie 1985 vanaf OP GBS aan
die SSVR vir aandag Generaal Janse van Rensburg gestuur. Van belang
is die vraag of die gemelde sein as inset van die OP GBS beskou moet
word en of dit neerkom op 'n sameswering om die oorledenes te dood.
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12.

13.

14.

15.

16.

Van Rensburg het tydens die afié van sy getuienis in Maart 1993 getuig
dat hy die sein eers op 17 Junie 1985 sou ontvang het aangesien hy
besig was met 'n ander projek {Van Rensburg bl 30 rl 11-21).

Van Rensburg het in Maart 1993 getuig dat die sein verband hou met
die werksaamhede van die Geldenhuyskomitee en dat Van der
Westhuizen hom meegedeel het dat die OP GBS standpunt skriftelik
bevestig sou word (Van Rensburg bl 31 ¢l 10-25). Dit word ontken dat
die sein van 7 Junie 1985 op 'n sameswering neerkom.

Op 26 Februarie 1994 het Van Rensburg die eedsverklaring afgelé,
bewysstuk F33. In gemelde verklaring verander Van Rensburg sy
getuienis ten opsigte van wanneer hy die sein onder 0é sou gehad het
en verder getuig hy dat hy sekere bywerkings aan die
Geidenhuysverslag gemaak het voor afsending daarvan. {Van Rensburg
bl 793-800).

In bewysstuk F39 en tydens kruisondervraging verskaf Van Rensburg 'n
verduideliking vir die verandering van sy getuienis, asook waarom dit
nie vroeér onder die aandag van die verrigtinge gebring is nie {Van
Rensburg bl 801 ri 25 tot 802 rl 23, bt 809 ri 20 tot bl 810 rf 22, bl
822 rl 26 tot bl 824 f 13).

Volgens C W H Schmidt, BEWYSREG 3de uitgawe bl 426-7 onder die
opskrif Vorige teenstrydige verklarings huldig die geleerde skrywer die
standpunt dat getuienis wat in stryd is met 'n vorige verklaring wel as
getuienis aanvaar kan word indien daar goeie rede is om te aanvaar dat
die getuiuienis reg is. Die blote aanwesigheid van strydige getuienis bring
nie 1noodwendig verwerping van al die getuienis mee nie.

Tydens Van Rensburg se getuienis in 1994 het hy getuig dat hy
persoonlik die redigering was en sekere bywerkings aan die
Geldenhuysversliag behartig het. Bewysstuk F39 (Van Rensburg bi 798
rl 1-21).
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18.

19.

20.

In paragraaf 40 van die Geldenhuysversiag word daar na Mbolelo
Goniwe en Fort Calata verwys as synde twee van die meeiopers van
Matthew Goniwe. in besonder moet daar gelet word op die spefling
van die voornaam Mbolelo, asook die voorname wat gebruik word.
Indien die verwysing na Matthew Goniwe se meelopers hui ocorsprong
sou gehad het in dokumentasie van die veiligheidstak dan sou die
speifling verskil van die huidige spelling en verder, uitgesluit Matthew
Goniwe, word daar in gemelde dokumentasie na drie persone verwys
met hul volledige voorname en nie soos wat na in die betrokke sein van
7 Junie 1985 slegs na 3 persone verwys word nie.

Memorandum gedateer 25 Junie 1985 met bylae daartoe: Bundel 1
bladsy 84 tot 104 in besonder paragraaf 28 te bladsy 99, paragraaf
36.5 te bladsy 104.

Bundel 1: De Bruin bladsy 181 paragraaf 2.

Verder, is die sein van 7 Junie 1985, asook die Geldenhuysversiag albei
as uiters geheim geklassifiseer. Gevolglik kan aanvaar word dat die
aangeleentheid rondom Matthew Goniwe as sensitief beskou is.

Daar moet ook geiet word op die getuienis soos afgelé deur Vorster en
die verdere getuienis wat deur Generaal Geldenhuys gedurende 1994

afgelé is. Die voilgende is daar van belang:

Al getuienis van Vorster wat uiteindelik strydig is met die van Van
Rensburg gaan oor die vraag of sy enige tikwerk aan die verslag gedoen
het. Aanvanklik het sy getuig dat sy nie kan onthou dat Van Rensburg
die twee dokumente op 12 Junie 1885 van haar sou ontvang het en dat
sy sekere veranderinge aan die versiag sou aangebring het nie. {(Vorster
bi 1056 rl 12-21). Later getuig sy dat sy glad nie die
Geldenhuysverslag getik het nie, asook bywerkings daaraan gedoen het
nie. (Vorster bl 1059 rl 13-17).

Verder gee sy toe dat dit moontlik was dat sy die twee dokumente, {(die
sein en die Geldenhuysverslag) as los dokumente aan Van Rensburg
kon gegee het {Vorster bl 1062 rf 28 tot 1063 rl 11).



21.

22.

23.

24.

Geldenhuys verleen ook steun aan Van Rensburg se weergawe S00S
getuig in 1994 deurdat:

21.1 Hy toegee dat Van Rensburg sekere bywerkings tot die verslag
kon gedoen het solank dit nie die eindaanbeveling sou verander
nie (Geldenhuys bt 1063 rl 12-27). Gemelde optrede, verwysend
na bywerkings wat Van Rensburg aan die verslag sou gedoen het
sou nie onreélmatig wees nie (Geldenhuys bl 1070 rl 30 tot
1071 r1 9, bl 1082 ri 6-26).

21.2 Dat Van Rensburg as hoof verantwoordelik was vir terugvoering
oor die verstag (Geldenhuys bl 543 rl 1 tot 544 ri 3).

21.3 Dat leiding deur Van Rensburg verskaf sou word aan die komitee
met hul werksaamhede (Geldenhuys bl 1153 rl 18 tot 1154 ¢l 30).

21.3 Dat Van Rensburg wel die versiag onder dekking van 'n
memorandum op 13 Junie 1985 aan hom sou kon gestuur het
met sekere opdragte (Geidenhuys bl 1148 rl 10 tot 1149 rl 22, bl
1150 rl 20 tot 1151 rl 2).

Die voorafgaande is enkele aspekte wat daarop dui dat Van Rensburg
se getuients, soos afgelé in 1384, nie blatant verwerp kan word nie en
dat daar ondersteuning te vind is in Sy weergawe.

Dit is ook verder die getuienis van Van Rensburg gewees dat die SSVR
nie oor uitvoerende magte beskik het nie. Van kardinale belang is ook
die feit dat Van Rensburg getuig het dat hy 'n voorstander was vir die
heraanstelling van Goniwe {(Van Rensburg bl 1048 ri 13 tot bl 1049 rl
14).

In aggenome Van Rensburg se getuienis 0or sy eie standpunt rondom
Goniwe word dit namens Van Rensburg betoog dat daar nie sprake
daarvan kan wees dat Van Rensburg 'n motief kon gehad vir die
doodmaak van Matthew Goniwe nie.



25.

26.
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Daar word ook geargumenteer dat die inset van die OP GBS, na verwys
in die Geldenhuysverslag, die sein van 7 Junie 1985 was en dat
gemelde sein geensins aanduidend is van enige sameswering vir die
moord van onder andere die ooriedenes nie.

Gevolglik word dit namens Van Rensburg aangevoer dat daar geen

getuienis is op sterkte waarvan 'n bevinding soos na verwys in artikel
16(2) van die Wet, teen hom gemaak kan word nie.

F C VAN ROOYEN
KAMERS

19 MAART 1984
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