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EVALUATION FORM - NEGOTIATORS' CONFERENCE 2009

TELL US A LITTLE BIT ABOUT THE ACCESSIBILITY OF THE PROCEEDINGS (BY CROSSING THE APPROPRIATE

BOXES BELOW)

Easy to understand OK
Macro-economic Policy and PRESENTATION
the South African
Construction Sector MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in understanding the construction sector in the
broader economy

This session will assist me understanding the role of the South African
government policy on the construction sector

This session will assist me in talking with members about the construction
sector

Other

Difficult to
understand

Not useful

Yes No

Yes No

Yes No



Other

EVALUATION FORM - NEGOTIATORS' CONFERENCE 2009

Easy to understand OK
COLLECTIVE PRESENTATION
BARGAINING &
INFLATION MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in negotiations

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Difficult to
understand

Not useful

Yes No

Yes No

Yes No
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EVALUATION FORM - NEGOTIATORS' CONFERENCE 2009

Easy to understand OK
Construction Directors PRESENTATION
Fees
MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in negotiations

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Difficult to
understand

Not useful

Yes No

Yes No

Yes No
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Easy to understand OK
Collective Bargaining PRESENTATION
Institutions in
Construction MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in negotiations

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Difficult to
understand

Not useful

Yes No

Yes No

Yes No



EVALUATION FORM - NEGOTIATORS" CONFERENCE 2009

Easy to understand OK
Mounting an attack on labour PRESENTATION
broking
MATERIALS
USEFULNESS Very useful Briefly useful
Mounting an attack on This session will assist me in negotiations

labour broking

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Other

Difficult to
understand

Not useful

Yes No

Yes No

Yes No



EVALUATION FORM - NEGOTIATORS' CONrERENCE 2009

Easy to understand OK
TRADE UNION & MEDIA PRESENTATION
MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in negotiations

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Difficult to
understand

Not useful

Yes No

Yes No

Yes No
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Easy to understand OK
PRESENTATION
Media Group Work
MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in negotiations

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Difficult to
understand

Not useful

Yes No

Yes No

Yes No
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EVALUATION FORM - NEGOTIATORS' CONFERENCE 2009

Easy to understand OK
Civil Engineering PRESENTATION
Determination
Process GROUP WORK MATERIALS
USEFULNESS Very useful Briefly useful

This session will assist me in negotiations

This session will assist me in talking with members about Collective
Bargaining

This session will assist me in developing organizing strategies

Difficult to
understand

Not useful

Yes No

Yes No

Yes No



WHAT ISSUES OR THEMES DID YOU HOPE WOULD BE COVERED, BUT WERE NOT
COVERED?

1

2

WHAT WAS THE HIGH POINT OF THE DAY IN YOUR OPINION?

WHAT WAS THE LOW POINT OF THE DAY IN YOUR OPINION?

HOW WOULD YOU RATE THE CONTRIBUTION THAT THIS CONFERENCE HAS MADE TO YOU AS A TRADE UNIONIST?

Very Low Low Moderate High Very High



NAME

SEX

AGE

TRADE
UNION

PROFILE FORM - 2010 CONSTRUCTION SECTOR
NEGOTIATORS" WORKSHOP 2009

CURRENT POSITION IN UNION

HOW LONG HAVE YOU BEEN IN THIS POSITION

TOTAL YEARS IN THE UNION
What is the name of the COMPANY are you based
at?

shop regional national
steward organiser organiser
Less than 1
1-3 years 4-6 years
year
Less than 1
1-3 years 4 - 6 years
year

regional

national

Other
educator educator
more than
7 years
More than
7-10 years
10 years



Is it a small, medium or large company?

How were you selected to participate in this
conference?

Have you been to previous Negotiator
Conferences

Have you participated in ANY 2010 BWI/LRS
workshops or projects before?

Does your union use other service providers to
support its core work?

If yes, who?



SMALL
10 or less
employee)

volunteered

YES

YES

YES

MEDIUM
11-50
employees

Nominated

NO

NO

NO

LARGE
more
than 50
employee



Slide 1

. m mniAVE
A
o]

Collective Bargaining
19 May 2009
By George Mthethwa (LRS)

Bargaining In Stormy Weather
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* DANGER: Employers bring global mood to
negotiations. All demands operate under
threat of retrenchment, everything is
unaffordable regardless of actual position of
company.

1
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IMPLICATIONS of current economic context
for our approach to collective bargaining

@) Broader conception of collective bargaining

@i) Clarity on what we understand to be the
effects of collective bargaining

(H) Rethink our goals |Reconceptualise bottom

||n e |10% or organisation building?
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(iii) Need to deal in specifics ratherthan
generalisations

- sector performance & prospects
-company performance
- executive remuneration
- regulatory guides
- profile of membership
-communication strategies
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An approach which asks if our collective
bargaining strategies are:

1 Maintaining membership |crc infiation &wages..
2. Facilitating membership growth |women, atypica

employment, social issues, new sectors...

:. Defending membership | retenchment, ur



An approach which asks if employer
collective strategies are:

Rolling back existing conditions |crc, informaiisation
Limiting possibilities for growth| informaisation
Attacking membership |retrenchment,
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Collective Bargaining is a process
rather than an event.

Until we realise that the time between
negotiations is as important as the time spent
in negotiation, we are unlikely to realise the
full potential of collective bargaining.
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WAGE COMMISSION
The aim ofyour commission is to put together a set of demands aimed at securing a
real wage increase in collective bargaining.
Stateyour key demand or demands:
Quantifyyour demands clearly:

What supporting clauses are required?

Provide a supporting argumentforyour demands:



COMMISSION FOR ORGANISING WOMEN
The aim ofyour commission is to put together aset of demands which
would appeal to women and support the aim of organising women.

Describe no more than 3 key demands which you believe would talk to the
needs of women:

Describe any supporting strategiesforyour demands or the broader aim of
attracting women to the union:
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COMMISSION ON LABOUR BROKING

About 100 workers supplied by labour brokers recently started performing
certainjobs inyour workplace or a workplace where the union organises.

The aim ofyour commission is to put together a set of demands which
respond to this new development.

Describe no more than 3 key demandsAND one or more strategies which would
support the aim of neutralizing the negative effects oflabour broking.
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CRISIS COMMISSION
The company whichyou are bargaining with claims that it is in agenuine crisis.
Management hasproposed a wagefreeze. They say that the alternative is 120
retrenchments. The aim ofyour commission is to put together a counter proposal.
How canyou interrogate the company's claim thatit is in crisis?

Ifthe claims are true, what canyou getfor exercising wage restraint?

What kind of"non-cash"demands couldyou bringinto this bargaining situation?
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Inflation Monitor

Inflation and Collective Bargaining
May 2009
This publication aims to familiarise negotiators with inflation statistics, which are not as straight
forward as they might seem at first glance. It provides negotiators with the latest inflation
figures (at the time of publication), and puts forward a few guidelines for dealing with inflation
in the context of collective bargaining. After ail, if you know what the rules of the game are

you can break them property.

Highlights
Jan 2009 Feb 2009 Mar 2009

CPI (average) 8.1% 8.6%0 8.5%0

CPI (middle expenditure group)l1 11.6% 11.9% 12.0%
Food 16.1% 15.8% 14.9%

Transport 0.1% 1.5% 0.9%
Public Transport 16.9% 15.7% 13.8%
Administered Prices 1.4% 2.8% 2.8%

1The middle expenditure group (3rdquintile) spends somewhere between R1339.89 and R3062.91 per month.

LABOUR RESEARCH SERVICE



Changes in the way inflation is measured
Effective January 2009, we see a number of changes to inflation data which are released
monthly by Statistics South Africa. We briefly discuss the changes which have the most bearing
on bargaining.
Owners' Equivalent Rent (OER) replaces interest rates as a measure of home owners' costs.
New weightings for the items that make up the CPI basket of goods were also implemented this
year. These weightings determine the effect that a rise or fall in prices of one item will have on
the overall inflation rate.

The biggest changes (from the old CPIX to the new CPI) were the weighting for food which
decreased significantly, transport which increased slightly and housing & utilities which
increased significantly

Inflation Benchmarks

The Consumer Price Index (CPI)

The consumer Price Index is known as the headline inflation rate and is also referred to as the
official inflation rate. The month to month prices of over a thousand goods and services go into
the calculation of CPl. CPI measures the full basket of goods

Year Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Ave.
2007 6% 5.7% 6.1% 7% 6.9% ™ ™% 6.7% 7.2% 7.9% 8.4% 9% 7.1%
2008 9.3% 9.8% 106% 11.1% 11.7% 12.2% 13.4% 13.7% 13.1% 12.1% 11.8% 9.5% 11.5%

2009 8.1% 8.6% 8.5%

Statistics South Africa

The Food Price Index
The food price index shows the increase in the price level of food products only on a monthly
basis. This rate is incorporated in the overall CPI inflation rate (above).

Year Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Ave.
2007 8.3% 7.9% 7.8% 8.7% 9.1% 9.4% 10.2% 11.3% 12.0% 12.4% 13.3% 13.9% 10.4%

2008 13.6% 14.4% 15.6% 158% 16.9% 18.2% 185% 19.2% 17.9% 17.2% 16.9% 16.8% 16.7%

2009 16.1%  15.8% 14.9%

Statistics South Africa

$LRS
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2007

2008

2009

2008

2009

The Transport Price Index

The transport price index provides an indication of the increase in then price level of transport
items in the basket of goods and services that make up the inflation index. This rate is
incorporated in the overall CPI inflation rate.

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

4.5% 2.1% 4.3% 7.4% 7.1% 6.3% 4.2% 1.4% 3.1% 6.6% 8.1% 11.4%
10.7% 13.2% 16.1% 15.6% 16.7%  18.8%  23.5% 2.7% 20% 17.5% 14.5% 2.2%
0.1% 1.5% 0.9%

Statistics South Africa

The administered Price Index

An administered price is defined as the price of a product, which is set consciously by an
individual producer or group of producers and/or any price, which can be determined or
influenced by government, either directly or through one or other government
agencies/institution without reference to market forces. For example, school fees, telephone
fees, electricity, trains petrol/paraffin cell calls and public transport. This rate is incorporated
into the overall CPI inflation rate.

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
16% 21.3% 22% 20%

1.4% 2.8% 2.8%

Statistics South Africa

&LRS
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Ave.

5.5%

15.9%

Ave.



USING INFLATION IN COLLECTIVE BARGAINING

First principle - Bargaining should start at inflation

In principle, a mutually accepted measure of inflation should be a benchmark of where wage
bargaining starts. No trade union can be expected to accept a sub-inflation increase (a decrease
in the real value of wages) without compelling reasons.

We need to move away from the current scenario whereby employers come to the table with a
sub-inflation proposal, which gives them room to move to somewhere close to or just above
inflation. In principle, a mutually accepted measure of inflation should be a benchmark of
where wage bargaining starts. We are suggesting that unions consider introducing such an
agreement in principle into negotiations. It could constitute a demand in itself, which is then
put into practice in subsequent years.

Which inflation number do | compare to the wage increase?

The use of inflation in collective bargaining presents us with a certain tension. Inflation data is backward
looking while a wage increase is operational for the coming year (forward looking).

If we talk about a wage increase in June 2007~ kthen that increase covers the period
from June 2007 to June 2008. '/

m Ifhowever we are talking about CPI in June 2007, then the period of time we are
actually looking at is June 2007 back to June 2006.

The table below tries to illustrate these two points.

YEAR JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
CPI
2006 CPI CPI CPI CPI CPI CPI
2007 CPI CPI CPl CPI CPI Increase  Increase Increase Increase  Increase  Increase

2008 Increase Increase Increase Increase  Increase

2009

£ Irs
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Inthe EXAMPLE below we have used the Petroleum Sector chamber of the Chemical Industry
Bargaining Council. Try the example using the details of your own agreement.

m  Month of implementation is__1stJuly
m 2007 percentage increase was__8.6%

* 2008 percentage increase was__12%

Use the inflation table below to find the inflation figure that matches your month of

implementation.
CPI (Consumer price Index)

Year Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Ave.

2007 6% 5.7% 6.1% ™% 6.9% 7% & 6.7% 7.2% 7.9% 8.4% %) 7.1%
11.7% 10

2008 9.3% 9.8% 106% 11.1% 12.290 13.7% 13.1% 12.1% 118% 9.5% 11.5%

2000 8%  86% O

CPlin_July_ 2008 was _13.4% _
Ithink CPI in__July__ 2009 will be___ 9% _
Now we put all this information together to understand the real wage increase.
m 2007 wage increase__8.6% __minus inflation in 2008___ 13.4% equals__ -4.8%
* 2008 wage increase__12% minus inflation in 2009__ 9% equals_ 3%

In our example, the 2007 settlement was 4.8% less than the rate of inflation over the period of
the agreement. In other words, workers would have lost almost 5% of their buying power.

In our example, (if our guess is correct) and inflation in June 2009 is 9%, then workers would
have gained 3% against inflation from the 2008 wage settlement.

$LRS
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Choosing a Benchmark - Which inflation?

Effective January 2009, we see a number of changes to inflation data which are released
monthly by Statistics South Africa. We briefly discuss the changes which have the most bearing
on bargaining.

We are not equal in the eyes of inflation. Households spending different amounts experience
different rates of inflation. Here are the most recent inflation rates (February 2009) for the
different expenditure groups. 'Expenditure’ simply means 'how much you spend".

CPI by expenditure group: February 2009

Increase in
Expenditure group Expenditure range Annualised
Inflation
CPI(average) 8.5%

From nothing
Very low 12,6%
Up to R1213 per month

From 'very low'

Low Up to R1939 per month 12,3%
From ‘'low’
Middle Up to R3062 per month 12.0%

From 'middle’

High Up to R6596 per month 10,3%
From 'high'
Very high Up to R8333 per month 7,7%

It shows how households in the lowest expenditure group tend to experience the highest rate
of inflation and that this rate declines as one move to the higher expenditure groups. Simply
put, poorer households continue to experience significantly higher rates of inflation than the
average. This is especially true given the structure of inflation in recent times. The items which
have been driving inflation (such as food) are precisely those items which low income
households spend a greater proportion of their total income on.

$LRS
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Now that we have established that there is more than one inflation rate, there is then the
possibility of a wage bargaining strategy which matches the income level of a majority of
workers in the bargaining unit to the inflation rate of a particular expenditure group.

For example, if the majority of workers in a particular company or bargaining unit are earning
less than R2000 per month then we can consider using the inflation rate for the "low" or "very
low" expenditure group instead of average CPI.

The idea is not without its dangers though. It could amount to a staggered wage adjustment proposal
which segments or fragment workers. Applying the strategy uniformly in a distinct bargaining unit or
sector might limit this.

Multi-year agreements

While it can be argued that multi-year agreements relieves the parties of the burden of annual
negotiations and allows for a better use of limited resources, it also holds certain dangers.

There is the danger of a structural decline in worker participation in processes and structures
which directly influence their material conditions. Multi-year agreement also limits the ability of
the parties to be responsive to the interests of their constituencies during the term of the
agreement.

A further danger is that certain items can be "rolled over" almost indefinitely. If an issue is
outstanding following three consecutive rounds of bargaining under a three year agreement it
will have been almost a decade since the issue was introduced. This last point underlines the
need for clauses which track progress on outstanding items and which actually penalize a lack
of progress within agreed timelines.

Here are some more important consideration for those who are already in multi-year
agreement or are considering it.

Unions would do well to ensure that every effort is made to ensure that the approach to
collective bargaining under multi-year agreement is inclusive, encourages wider participation
by rank and file and is consciously working against the dangers just described. This might mean
revisiting how current structures relate to the bargaining process and whether or not they
provide sufficient participation and representation.

Parties to multi-year agreement will sometimes want to utilise inflation projections to assist in
guantifying future rounds of negotiations. The longer the time period the more difficult it is to
forecast inflation trends. There is a strong possibility that inflation rates depart from the level of
predetermined wage increases over a three year period.

We are suggesting that wage agreements should not be overly reliant on such projections
because they are relatively inaccurate and highly variable estimates with changing

$LRS
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circumstances. Inflation forecast compete for degrees of accuracy rather than actually
predicting exactly what inflation will be in the future. In my opinion, long term forecasts are
patently inappropriate for determining the exact cost-of-living adjustment to be made to the
wages of real people at a particular point in time in a collective agreement.

Safety clauses

Wage formulas such as those based on "CPI plus" an agreed percentage provide some
protection for wage incomes against subsequent increases in inflation. There are also a number
of multi-year agreements which include clauses that allow for annual wage increases to be
renegotiated if inflation goes beyond agreed levels during the lifespan of the agreement. This
acts as a kind of safety valve should inflation deviate from expectations.

NUMSA provides us with awonderful example of the effects that inflation can have on
bargaining.

Previously NUMSA used an inflation formula clause in collective agreement (e.g. CPIX plus 2%0).
However, the low inflation of the years after 2002 resulted in relatively low wage increases and
motivated members to abandon the inflation formula and rather push for a straight percentage
increase without mentioning inflation.

Of course the straight percentage demand was set in atime of low inflation and once inflation
started accelerating again it ended up well below current inflation. This resulted in workers
being unhappy with the sub-inflation increases under the new straight percentage approach.

This latest agreement has in fact seen a return to inflation benchmarking as a result of the
increasing divergence between increases and inflation rates.

The Public Service Coordinating Bargaining Council (PSCBC) RESOLUTION 1 of 2007 contains a
clause (section 3.4) which involves a post hoc adjustment of an increase which was based on a
forecast. Section 3.4.1 suggests that the variances be added to the following years' increases.

It would be important to agree that an adjustment like this (which is after the fact) cannot be
allowed to compromise bargaining for the next period. Neither party should attempt to
leverage this debt against the increase which is the substance of the new round of bargaining.

The parties to the agreement should also be precise in the formulation of these kinds of
clauses. Which reading will be used, will it be a particular month of the year (annualised) or an
annual average measure?

$LRS
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What about Year 2 and Year 3 in multi-year agreements?

There is atrend for wage adjustments in multi-year agreements to decrease in each of the
subsequent years of a long term agreement. So while you might see a decent increase in year
one, the increase for year two is likely to be less and the increase in year three even smaller.
This suggests that negotiators are sacrificing the later years of the agreement when negotiating
the settlement for the first year.

This doesn't make any sense. Negotiators need to understand that the multi-year agreement is
worth something to employers. It makes labour costs more predictable over a longer period
allows them to plan. If unions are going to go into and stay in long term agreements then they
should get something for it and not sacrifice anything.

Contact: Trenton Esley (LRS Deputy Director)
Tel: (021) 447-1677
Fax: (021) 447-9244
trenton(S?Irs.org.za

George Mthethwa
Tel: (021) 447-1677
Fax: (021) 447-9244
george@Ilrs.org.za

LABOUR RESEARCH SERVICE
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PowerPoint 2000 Level 1 Preliminary Exam

NAME: STUDENT NO.:

COLLEGE: WORKBOOK SERIAL NO.:

QUESTION 1- MULTIPLE CHOICE (Continued”

6. To create a duplicate object with identical spacing press:
a <Ctrl> + A
b. <Ctrl>+B
C. <Ctrl>+C
d. <Ctrl>+D
7. Which one of the following statements is false?
a The Drawing toolbar is one of the default toolbars displayed when you
start PowerPoint?
b. Two of the buttons found on the drawing toolbar are Draw and
Autoshapes.
C. Attributes may be assigned to an object either before or after you draw
the object.
d. Pressing the <Ctrl> key as you draw constrains an object’s angle.
8. Where would you expect to find the Insert Clip Art button?
a On the Standard toolbar
b. On the Drawing toolbar
C. On the Formatting toolbar
d. None of the above
9. Which one of the following buttons would you expect to find on the Clip Art pop-
up menu?
a Insert WordArt
b Delete Clip
C. Duplicate Clip
d Insert Clip

10. When you open Microsoft Organization Chart, it displays a chart template
containing boxes. Each box displays field labels for:

Name, Title, Department

Name, Title, Telephone Number

Name, Department, Telephone Number
Name, Title, Comment

cooo

Copyright © Academy of Learning Page 2



AN ANALYSIS OF COLLECTIVE BARGAINING ARRANGEMENTS
IN THE CONSTRUCTION INDUSTRY

BY PAMHIDZAI H BAMU
WITH
SHANE GODFREY

LABOUR AND ENTERPRISE POLICY RESEARCH GROUP, UCT

REPORT COMMISSIONED BY THE LABOUR RESEARCH SERVICE
(APRIL 2009)



TABLE OF CONTENTS

Page
LISt OF @CTONYMIS ...t e e e e e e e e s aanes i
[ (0117 UV iv
LISt Of tADIE S %
LISt OF AIBGTAIMS...eeiiiiiiiiiee e e e as v
LiSt OF CASE STUAIES.....eiiiiiiiiiiieei e e e %
1 INTRODUCTION . ..ttt e e e 1
2 MAPPING THE COLLECTIVE BARGAINING ARRANGEMENTS
IN THE CONSTRUCTION INDUSTRY .o 5
3 CHALLENGES FOR COLLECTIVE BARGAINING IN THE
CONSTRUCTION INDUSTRY et 9
4 THE FUTURE OF COLLECTIVE BARGAINING IN THE
CONSTRUCTION INDUSTRY e 36
5 CONCLUSION ettt e e e e e ae e e e e e aaeeeene 42
REFERENCES. ... ettt e e e e eeeeaaaa 44

APPENDIX 1: Terms and conditions of employment set out in the building
industry ColleCtiVe agrEEMENTS. . ... e 49



LIST OF ACRONYMS

AUBTWSA

BCAWU
BCEA
BIBC
BIFSA
BWI
BWAWUSA
BWU
CETA
CiDB

DTI
EPWP
ILO

LDC
LOSC
LRA
MBA
MBSA
NABCAT

NBV
NUM
NBF
SASCA
SAFCEC
SAWWU
SBA
SETA
VAT

UIF

VBF
ZAR

Amalgamated Union of Building and Allied Workers of South

Africa

Building, Construction and Allied Workers’ Union
Basic Conditions of Employment Act

Building Industry Bargaining Council

Building Industry Federation of South Africa
Building and Wood Workers International
Building, Wood and Allied Workers’ Union of South Africa
Building Workers’ Union

Construction Education and Training Authority
Construction Industry Development Board
Department of Trade and Industry

Extended Public Works Programme
International Labour Organisation

Limited Duration Contract

Labour-Only Subcontractors

Labour Relations Act

Master Builders’ Association

Master Builders South Africa

National Association of Building Contractors and Allied
Trades

Noordelike Bouwerkersvabond

National Union of Mineworkers

National Bargaining Forum

South African Subcontractors’ Association

South African Federation of Civil Engineering Contractors
South African Woodworkers’ Union

Small Builders’ Association

Sector Education and Training Authority

Value Added Tax

Unemployment Insurance Fund

Voluntary Bargaining Forum

South African Rand



GLOSSARY



List of tables

Table 1: Size of enterprises in the construction industry
Table 2: Construction giant’s profits before tax

Table 3: Construction industry hourly wages

Table 4: Construction industry benefits

List of Diagrams

Diagram 1. Fragmentation of collective bargaining

List of case studies

Page 1
Page 2
Page 14
Page 15

Page 12

Page 21



1 INTRODUCTION

The construction industry covers work falling within the building, civil engineering
and manufacturing sectors. The latter relates to the manufacture of materials
used in the building and civil engineering sectors. Broadly speaking, the building
industry comprises activities involved in the erection, completion, maintenance,
alteration and renovation of buildings and structures and the making of articles
used for these activities.10n the other hand, civil engineering involves the design
and construction of public works such as dams, bridges, roads, waterworks,
earthworks and other structures excluding buildings. This research mainly
focuses on the building and civil engineering sectors as opposed to the
manufacturing sector. According to the Construction Industry Development Board
(CIDB), public sector spend accounts for only 25 per cent of building works and
80 per cent of civil engineering works.2

Statistics South Africa classifies construction enterprises into four groups
according to the value of their turnover. These are large, medium, small and
micro enterprises defined as per the table below:

Table 1: Size of enterprises in the construction industry

Size Turnover (ZAR) Percentage of total
employment

Large More than R 26 m 35.6 %

Medium More than R 13 m but less than R 26 m 23.4 %

Small More than R 6 m but less than R 13 m  10.2 %

Micro Less than R6 m 30.8%

Source: Statistics South Africa, Construction Industry, 2007

Stats SA's most recent large-scale Construction Industry Survey reported that
large enterprises are employ the greatest percentage of people working in the
industry. This is followed by micro enterprises which employ 30.8% of the
workforce. Medium and small enterprises employ 23.4 per cent and 10.2 per cent
respectively. This shows that small and micro enterprises collectively command a
significant portion of the labour force in the industry (41 per cent).

Following a slump in the industry in the 1990s, the construction industry
underwent a boom. Statistics South Africa reports that the sector grew by 14,
2% in the third quarter of 2007 (Stats SA 2007, 7). Earnings increased from R
6,73 bn in June 2006 to a high of R 9,39 bn in December 2007. After a decline to

1From the definitions clause of the Bloemfontein Building Industry Bargaining Council collective
agreement. Other collective agreements contain similar definitions.
2The CIDB Quarterly Monitor, October 2008 p 2.
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R 8,32 bn in March 2008, earnings increased and peaked at R 9,75 bn in
September 2008.

Growth in the industry accelerated after 2006 due to 2010 FIFA World Cup
construction projects. According to informants in the industry, growth peaked in
2008 and is slowly on the decline as many of the projects are nearing
completion. Residential construction has also declined (Business Report, 7
February 2008). The boom therefore represents a shift from lower-margin
residential building to large-scale infrastructure developments.

The Construction Industry Development Board reports that the large construction
companies have been the greatest beneficiaries of the construction boom. Large
companies have increased shareholder dividends and experienced share price
increases. Four of the largest construction companies in South Africa (the Aveng
Group, Murray and Roberts, Group 5 and WBFIO) recorded significant growth in
their profits post 2006.

Table 2: Construction Giants' Profits BeforeJ"ax ZAR (millions)

Company Aveng Group WBHO Murray and Group 5
Roberts

2004 170 128 415 118

2005 493 198 523 134

2006 788 305 658 141

2007 7 953 446 1284 373

2008 3321 1081 2 558 666

Source: Calculations by the Labour Research Services, March 2009

Firms have not benefited equally, with the majority of firms being emergent firms
that would struggle to ever win a project. A tiny minority of contractors (about
0.2% of the contractors registered with the Construction Industry Development
Board) tend to win the big, lucrative government tenders (Engineering News, 2-8
November 2007).

Industry reports indicate that the activity in the construction industry has been
declining since mid-2008. A number of challenges face the industry. Work
opportunities are decreasing and this has resulted in tougher competition to get
projects. The impact of the financial crisis is becoming evident, as some projects
are being suspended indefinitely or cancelled as clients review their infrastructure
spending. For instance, Murray and Roberts reported the cancellation of projects
worth R 10 billion over a three month period.3 Demand for construction,

3Creamer, T “M &R's order book resilient at R 60 bn, despite project cancellations of R 10 bn”,
Engineering News, 25 February 2009.
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particularly in the private sector, has been hampered by slower economic growth
and weaker business confidence.4

While larger firms are surviving, small construction firms seem to be struggling to
cope with these changes in the industry. This trend is confirmed by industry
reports that the number of liquidations amongst small construction firms (closed
corporations) increased by 54% in 2008.5 On the other hand, liquidations
amongst construction companies reduced by 66% in the same period.6 In
addition, those closed corporations liquidated or insolvent as a percentage of
total liquidations increased from 48% in 2007 to 81% in 2008.7

There are also concerns about the unequal distribution of the wealth generated in
the construction industry. Commentators argue that the bulk of the gains made in
the industry are distributed as dividends to shareholders and paid to construction
company executives. The average salary increase for directors of large
construction firms is said to be in the region of 38 per cent. This is a far cry from
the average annual wage increase of about nine per cent for construction
workers. With many of these workers living below the poverty line, there is a
sense that they are not adequately compensated for the strenuous work they
perform under harsh and dangerous conditions.

The situation of construction workers has received greater attention in the
context of South Africa’s preparations for the FIFA 2010 World Cup. Workers
have embarked on strike action on the sites of all the soccer stadiums being built
or renovated for the event. Workers have sought to resolve a number of issues
such as wage increases and bonuses for early completion of work, pay equity for
workers of main contractors and subcontractors, and health and safety concerns.

The Building and Wood Workers International (BWI) and its affiliates launched
the global campaign in support of decent work in the construction industry in
January 2007. Its aim is to challenge construction firms for a fair share of profits
and improved working conditions. The 2010 World Cup presented an opportunity
to raise the profile of unions operating in the industry and to mobilise and recruit
union members. “Decent work for 2010 and beyond” is being driven by national
and international unions and their federations, with the South African unions
involved being the National Union of Mineworkers (NUM), the Building,
Construction and Allied Workers’ Union (BCAWU) and the SA building and Allied
Workers’ Organisation (SABAWO). Understanding how terms and conditions of

4“Contractors grappling with rising costs” reported on 4 June 2008 at www.industryinsight.co.za
accessed on 20/02/2009.

5“Small Construction businesses struggle in cash strapped industry” reported on 26 September
2008 on www.industryinsight.co.za accessed on 20/02/2009.

6“Small Construction businesses struggle in cash strapped industry” reported on 26 September
2008 on www.industryinsight.co.za accessed on 20/02/2008.

7“Small Construction businesses struggle in cash strapped industry” reported on 26 September
2008 on www.industryinsight.co.za accessed on 20/02/2008.
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employment are determined in the construction industry is necessary for the
success of such an initiative.

21  Objectives of the research

The main objective of this report is to provide a map of the bargaining
arrangements in the construction sector. It identifies the various types of
bargaining structures in the sector and the levels at which they are situated as
well as the approximate coverage of the different structures. In doing so, it
identifies the parties to the bargaining arrangements and the types of issues
covered in collective bargaining.

A second objective is to identify the main challenges confronting collective
bargaining in the sector, including low levels of union organisation. The attitudes
of the parties to collective bargaining, particularly bargaining councils, are also
considered.

The third objective is to make recommendations as to how to strengthen union
organisation and collective bargaining in the industry in order to assist unions to
develop effective strategies. This includes recommendations to government
regarding the appropriate labour market measures to adopt for the sector.

2.2  Methodology

The methodology for this report included a desk review of relevant literature
(including all the current collective agreements) and telephonic and face-to-face
interviews with 14 key informants in Gauteng and the Western Cape. The
interviews were conducted between October 2008 and February 2009. Of the
key informants, six were representatives of the building bargaining councils. One
was an executive of a regional Master Builders' Association. Seven were from
large trade unions organising in the construction industry, namely the National
Union of Mineworkers (NUM), the Building Construction and Allied Workers'
Union (BCAWU), the Building Wood and Allied Workers' Union of South Africa
(BWAWUSA), the Amalgamated Union of Building Trade Workers of South Africa
(AUBTWSA) and Building Workers Union (BWU).

In addition to the key informants, interviews were held with 16 building
contractors on three building sites. Of these, seven were subcontractors that
provide materials while nine were labour-only subcontractors (LOSCs) that
supply only labour. Interviews were also held with 18 workers, eight of whom
were currently working on site and ten who were seeking work in Cape Town.

2.3  Scope of the research



For the purposes of this research, we consider the construction industry to
comprise two broad categories, namely building and civil engineering. Broadly
speaking, the building industry comprises activities involved in the erection,
completion, maintenance, alteration and renovation of buildings and structures
and the making of articles used for these activities.8 On the other hand, civil
engineering involves the design and construction of public works such as dams,
bridges, roads, waterworks, earthworks and other structures excluding buildings.

2.4  Structure of the report

The structure of the remainder of this report is as follows: Part 2 outlines the
collective bargaining arrangements that are considered in this report; Part 3
examines some topical issues in the construction industry and their impact on
collective bargaining; and Part 4 discusses some options for the future of
collective bargaining in the construction industry. Part 5 offers a brief conclusion.

2 MAPPING THE DIFFERENT COLLECTIVE BARGAINING
ARRANGMENTS IN THE CONSTRUCTION INDUSTRY

One of the key objectives of the Labour Relations Act is to “provide a framework
within which employees and their trade unions, employers and employers'
organisations can engage in collective bargaining to determine wages, conditions
and other matters of mutual interest.”9 The underlying premise is that by uniting
and bargaining collectively with employers, workers are able to achieve better
conditions of employment than they would through bargaining individually with
the employer. Proponents of collective bargaining also believe that it secures
labour peace, social justice, economic development and employment equity in
the workplace.10

Generally the LRA favours voluntary and private regulation of collective
bargaining and acknowledges that “the recognition of bargaining agents, the
choice of bargaining levels and the determination of bargaining are matters
peculiar to specific bargaining relationships, and ... best left to resolution by the
parties drawing on their bargaining strength”.1l It therefore does not compel
collective bargaining, but creates mechanisms to facilitate and encourage it.

8 From the definitions clause of the Bloemfontein Building Industry Bargaining Council collective
agreement. Other collective agreements contain similar definitions.

9 Section 1 of the Labour Relations Act.

10Section 1 of the Labour Relations Act.

11 Du Toit et al Labour Relations: A comprehensive Guide (Durban, Butterworths LexisNexis:
2005) p 227-8).



Collective bargaining may occur at either the plant level with an individual
employer or at an industry level. Industry level or centralised collective bargaining
can take place regionally or nationally. It can also take place within or outside the
statutory system of bargaining councils. While the Act allows the parties to
determine the level of collective bargaining, it has a strong bias towards
centralised collective bargaining and provides several incentives for bargaining in
bargaining councils.12 The most significant is that the parties to a bargaining
council collective agreement can have it extended it to non-parties if they
represent and employ the majority of workers falling within the scope of the
bargaining council.

We now turn to the different collective bargaining arrangements currently in place
in building and civil engineering.

21 Current collective bargaining arrangements in the construction
industry

The building industry has historically engaged in centralised collective bargaining
in regional bargaining councils. At the height of collective bargaining in the
construction industry in the early 1990s, there were ten such regional bargaining
councils. Four of these have collapsed namely the Durban, Pietermaritzburg,
Kroonstad and Gauteng Bargaining Councils.

Currently, there are six regional bargaining councils13 in the building industry,
namely Cape Building Industry Bargaining Council, the North and West Boland
Building Industry Bargaining Council, the Kimberley Building Industry Bargaining
Council, the Bloemfontein Building Industry Bargaining Council, the Southern and
Eastern Cape Building Industry Bargaining Council and the East London Building
Industry Bargaining Council.

The Cape Building Industry Bargaining Council was established in the 1920s.
Currently the employer members are the Master Builders’ and Allied Trades’
Association of the Cape Peninsula and the Boland Master Builders’ Association
and the trade union parties are BCAWU, BWAWUSA, NUM and the South
African Wood Workers’ Union (SAWWU). Their current collective bargaining
agreement was published in July 2007 and will continue to be in force until the 31
October 2010.

12 For instance, in terms of the Labour Relations Act, trade union parties to a bargaining council
are automatically entitled to access and stop order rights in all workplaces within the bargaining
council's registered scope, irrespective of their level of representivity at a particular workplace;
bargaining council agreements may vary minimum conditions of employment; and parties to a
bargaining council may by collective agreement establish levels of representivity in respect of
certain organizational rights.

13These were established in terms of the Labour Relations Act 66 of 1995.



The Building Industry Bargaining Council for North and West Boland has two
employer parties and one trade union party. The employer parties are the Master
Builders’ Association for the North Boland and the Master Builders Association
for West Boland and the trade union party is the BWU. Its current collective
agreement came into force on 1 November 2007 and will continue to be in force
until the end of 2010.

The Building Industry Bargaining Council for Kimberley comprises the Northern
Cape Master Builders’ Association on the one hand and the AUBTWSA and the
NUM. The current collective bargaining agreement came into effect on 9
September 2008 and continues until 31 July 2011.

The Building Industry Bargaining Council for Bloemfontein consists of the Master
Builders’ and Allied Trades Association (Free State) and three trade unions,
AUBTWSA, Noordelike Bouwerkersvabond (NBV) and NUM. The parties have a
collective agreement in place, with effect from 10 March 2008 until 31 October
2009.

The Building Industry Bargaining Council for the Southern and Eastern Cape and
the Building Industry Bargaining Council in East London are in a precarious
position. Neither of them currently has a collective agreement due to a deadlock
between the parties. Presently both bargaining councils function to administer
social security benefit funds, conduct dispute resolution and certain secretariat
functions. Two voluntary bargaining forums (VBFs) have been established in the
Port Elizabeth and Southern Cape areas to determine terms and conditions of
work. However, this report does not consider their arrangements in detail.

The research examined the situation in Gauteng, where the Building Industry
Bargaining Council collapsed. In 2000, a VBF was established by nine employers
(Murray and Roberts Building, Group 5 Building, WBHO, Grinaker-LTA, Basil
Read, Concor Construction, Edilcon, Abberdale and Barrow, and Stocks
Building). At present, three trade unions BCAWU, NUM and AUBTW are parties
to this arrangement. These trade unions represent the majority of workers in the
employer companies. The MBA also participates in the VBF as a representative
of other employers who wish to be bound by the collective agreement. These
parties are not parties to the VBF because the unions are not sufficiently
representative amongst their employees.

The bargaining forum was established at the initiative of the large employers in
2000 and the parties conclude collective bargaining agreements every three
years. The collective agreement is revised annually and the current wages will
remain in effect until 1 October 2010.

Centralised collective bargaining in the bargaining councils and voluntary
bargaining forums does not cover the entire building industry in the country. Plant
level collective bargaining therefore takes place between individual employers



and the representative trade unions in regions falling outside the bargaining
councils and VBFs.

Collective bargaining in civil engineering is quite different from that in the building
industry. Collective bargaining takes place in a centralised national bargaining
forum (the NBF) comprising the South African Confederation of Civil Engineering
Contractors (SAFCEC) representing employers and NUM and BCAWU
representing labour. This forum was established in 1996 and enters into wage
negotiations every three years. The forum has wide recognition as it involves the
only employer organisation and the two most representative unions in the civil
engineering industry.

The parties to the NBF envisage the establishment of a bargaining council for the
civil engineering industry to regulate terms and conditions of employment
nationally. As an interim measure to provide stability in the industry, the Minister
of Labour has issued a sectoral determination which regulates minimum terms
and conditions of employment for the whole country.14 This is revised every three
years. While an extensive consultative process involving all stakeholders is
conducted to determine the terms and conditions of employment, the collective
agreement reached in the NBF is a very important input document in the
process.15 Thus, the agreement is, in this indirect way, extended to cover all civil
engineering employees in the country.

Provisions of the collective agreement that are not incorporated in the sectoral
determination are only binding between the parties to the NBF. Plant level
bargaining about matters covered by the sectoral determination is strongly
discouraged in the civil engineering industry as the sectoral determination covers
all employers and employees.

Project agreements are also concluded between employers and trade unions to
regulate terms and conditions of employment for large building and civil
engineering projects. For example, project labour agreements were concluded
for the building of World Cup stadiums and for the Gautrain project. Project
labour agreements are reached for both building and civil engineering work.
Terms and conditions of employment agreed at project level may not be inferior
to those found in binding collective agreements or the sectoral determination.

Our analysis below shows that there are marked differences between the
collective bargaining arrangements in the building and civil engineering
industries. One of the most important issues in determining the way forward for

14 The Minister of Labour has the power to establish sectoral determinations in terms of the Basic
Conditions of Employment Act of 1998. The Minister establishes these to regulate wages and
conditions of employment in sectors where workers tend to be vulnerable or unorganized, or
where collective bargaining is weak.

15 The Employment Conditions Commission, which advises the Minister on sectoral
determinations expressly acknowledges that it recommends that the sectoral determination
legislate the wage levels and structures provided for in the NBF’s collective agreements.
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collective bargaining in construction is how to rationalise the collective bargaining
arrangements and close the gap between the civil engineering and building
industries in this regard.

3 CHALLENGES FOR COLLECTIVE BARGAINING IN THE
CONSTRUCTION INDUSTRY

Interviewees were asked to comment on their attitude towards current collective
bargaining arrangements in the industry. For the most part, the employer
organisations were unwilling to comment. Bargaining council and trade union
representatives were willing to share their views.

Informants from two out of the four active bargaining councils (Western Cape and
Bloemfontein) were very optimistic about the future of collective bargaining in
their area. They saw collective bargaining as very important for setting standards
on wages and working conditions and eliminating the need for individual firms
and trade unions and workers to negotiate these terms. It was also a stabilising
force in the industry by preventing unrest and industrial action.

A trade union informant in Cape Town went as far as to say that he was 'ecstatic’
about the state of collective bargaining in the region. In his view, collective
bargaining was 'here to stay, for a very long time, particularly in Cape Town and
the Boland'. He said the success of collective bargaining was largely attributable
to close working relationships between the employers' organisations and the
trade unions after a period of hostility and tension in the 1990s.

Two other bargaining council informants were more cautious, saying that the
future success of collective bargaining depended on the willingness of parties to
comply and the representivity of the trade unions. An informant in Port Elizabeth
(where there is no collective agreement in place) indicated that representivity
was the major stumbling block to the conclusion of a collective agreement. The
prognosis in Kimberley was bleak, with a bargaining council informant there
indicating that it may not survive because employees generally do not want to
subscribe for benefits as they need cash in their pockets. They would rather have
more cash in their pockets for their living expenses and 'make a plan' in the case
of eventualities such as illness.

All four building bargaining councils with collective agreements reported that their
workloads had increased significantly over the past decade. The councils had
either maintained or increased their staff levels in that period. The Kimberley
bargaining council had maintained the same staff level despite a significant
increase in the administrative work. This was because the staff negotiated a pay
increase to compensate for their additional workloads in lieu of the council
engaging more staff. In Port Elizabeth and East London, where no collective
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agreements exist, the bargaining councils had significantly downsized their staff
as they only administer benefit funds and conduct conciliation and arbitration.

Despite a generally positive outlook, a number of challenges confront collective
bargaining in the construction industry. In this section, we discuss challenges for
trade unions, bargaining councils and employers in the industry. The most
pressing issues raised by the stakeholders are the fragmentation of collective
bargaining arrangements in the industry declining levels of trade union
representivity, the rise in atypical forms of employment, the extension of
collective agreements to non-parties, and the non-representation of the smaller
employer parties.

The challenges are discussed in detail below. It must be noted that the
discussion is more skewed towards the issues raised in collective bargaining in
the building industry rather than civil engineering as the situation is complicated
by the multiplicity of bargaining forums. While a thematic approach is followed in
discussing the challenges, they are inter-related and impact on each other in
various ways.

31 The fragmentation of collective bargaining in the construction
industry

Trade union representatives lamented the fact that their organising and collective
bargaining efforts were complicated by the fragmentation of the collective
bargaining arrangements in the industry. Arrangements are divided between
those in civil engineering and in building. The civil engineering industry has a
single national bargaining forum whose collective agreement serves as an
important input document for the sectoral determination which binds all
employers in the industry. Provisions that are not included in the collective
agreement are only binding between the SAFCEC and NUM and BCAWU which
are the parties to the agreement.

There is no national collective bargaining forum for the building industry and
bargaining councils and VBFs have only been established at a regional level.
This is probably due to the fact that (unlike the SAFCEC, which is a national
organisation) employers' organisations have largely operated autonomously at a
regional level. In addition, most trade unions in the construction industry tend to
concentrate their organisational efforts in specific regions. As a result, bargaining
arrangements have largely been structured through relationships between the
organisations representing the employer and employee representatives in the
region. In regions where the parties have failed to establish or maintain
centralised collective bargaining forums, trade unions have to approach
individual employers to strike an agreement. Diagram 1 depicts the fragmentation
of collective bargaining arrangements in the construction industry.
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Diagram 1: Fragmentation of collective bargaining arrangements in the construction industry
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The fragmentation of collective bargaining arrangements (between civil
engineering and building, and within the building industry) has created huge
disparities in the working conditions of employees in the various regions. As
shown in Tables 3 and 4, there are significant variations between the wages and
benefits provided to workers at the same level. It is also a challenge for trade
unions to negotiate with individual employers who are not bound by a collective
agreement or sectoral determination.

Table 3 shows that the income differential between beginners in the various
regions is not very wide, ranging from R 10.86 to R 11.38. General workers in the
Boland, Bloemfontein and Gauteng earn in the region of R 12 per hour. However,
those in the Western Cape earn much more at R 17.65 per hour, which is more
than twice that earned by the highest paid general worker in Kimberley. There
are also huge disparities between the building artisans across the different
regions, with the highest paid artisan in Kimberley earning less than half the
wage of a Western Cape artisan.

The civil engineering sectoral determination generally provides for higher pay
than the building bargaining forums. The Western Cape is an exception, with
general workers and artisans in Areas A and B (Cape Peninsula and the Boland)
earning more than those in civil engineering. General workers and artisans in
Area A of the Western Cape (the highest paying area in the Western Cape) earn
26% more than their counterparts in civil engineering.

Table 4 depicts the different benefit funds provided for in the different collective
bargaining agreements including the sectoral determination. Generally, the
bargaining councils administer holiday funds, retirement funds (pension and/or
provident funds) and sick leave funds. In most cases, employers are required to
contribute to the funds, with employees making a more modest contribution per
week. Various criteria determine eligibility for benefits and in some cases certain
categories of workers may be excluded.



Wages

Below is a table showing the basic hourly wages (excluding employer benefit contributions) in the various regions payable
in the first half of 2009.

Table 3: Construction industry hourly wages 2008-9

Category of Western Cape North/\West  Bloemfontein ~ Kimberly Gauteng  Civil Engineering
Worker Boland
Cleaner 11.38/9.29/8.29  9.65 N/A* N/A* N/A** N/A**
Beginner* 11.38/9.29/8.29  10.86 11.54 N/A* N/A N/A**
General worker ~ 17.65/14.46/ 12.07 11.54 6.91/7.35 12.32 14.00
12.88
Artisan 38.60/ 32.90/ 19.64-37.52 24.15 15.18/15.51 N/ A* 30.15
29.21 )

Source: authors’ compilation of wages from the collective agreements and civil engineering sectoral determination.

Notes

*‘Beginner’ indicates the category of worker falling below the general worker category, namely a casual worker, beginner general worker and
labourer.

**'N/A’" indicates that the relevant category of employees is not mentioned in the relevant collective agreement.

*'N/A' indicates that the wage for artisans in Gauteng could not be established.

Where several classes of workers exist in the same category, a range of hourly wages has been provided, with the number of classes in that
category indicated in brackets.

Where wages are included in the alternative, this indicates the minima in each geographical area covered by the collective agreement.
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Table 4: Construction Industry Benefits

Benefit Western ~ North/West  Kimberly ~ Bloemfontein  Gauteng Civil Engineering  Civil _

Cape Boland Sectoral Det. Engineering
Agreement

Holiday Fund  Yes Yes Yes Yes Yes No No

Provident/ Yes Yes No Yes Yes Yes Yes

Pension Fund

Medical Aid Yes No Yes No No No Yes

Fund

Sick Pay Fund  Yes Yes Yes Yes No No No

Funeral Benefit No No No Yes Yes No Yes

Bonus Fund Yes No No No No No No

Source: authors’ compilation of wages from the collective agreements and civil engineering sectoral determination.



The Western Cape provides for five benefit schemes, three of which are
accessible to all employees. These are the holiday fund, the sick pay fund and
the bonus fund. Lower-skilled workers are eligible for the pension/provident fund,
but it takes labourers 50 weeks (approximately a year) to qualify. However, only
artisans are members of the medical aid scheme.

In the North and West Boland, all categories are eligible for the four benefit funds
available. Lower-skill categories are however not able to obtain these benefits
during their first 5 days (not necessarily consecutive) of employment. Employees
must work at least 25 hours per week for the same employer in order to qualify.

The Kimberley agreement provides for a different benefits structure. While one
holiday pay fund caters for all employees, it provides for separate funds for
artisans and non-artisans. The non-artisan benefit fund provides for inclement
weather and sickness and accident benefits. In addition to inclement weather
and sickness and accident benefits, the artisan benefit fund provides medical aid
benefits.

The four benefit funds administered by the Bloemfontein bargaining council cover
most categories of employees. Casual workers are however excluded from
receiving these benefits. They must work for at least four weeks for the same
employer before being entitled to join the benefit schemes.

The Gauteng VBF agreement provides for three benefit funds which apply to all
categories including general workers.

The civil engineering industry sectoral determination requires employers to
ensure that employees have retirement benefits. In terms of the determination,
employers must either operate their own retirement funds or register employees
on the industry's fund, known as the Construction Industry Retirement Benefit
Fund (CIRBF). The sectoral determination does not require employers to provide
any other benefits.

In 2006, the stakeholders in the civil engineering industry made a proposal for
the Minister to legislate a voluntary medical aid scheme in the sectoral
determination. The Minister did not rule out this possibility but declined to do so
without full consultation of the stakeholders including medical aid providers. The
substantive agreement reached by the parties in 2006 provides that employers
should pay limited duration contract (LDC) employees a gratuity of one week's
pay for each year of service on termination of employment. It also requires
employers to ensure that LDC employees have funeral cover. The Minister did
not incorporate these provisions into the sectoral determination; hence they are
only binding between SAFCEC and the unions.

The representatives of the trade unions complained that that the separation of
collective bargaining between civil engineering and building had serious

16



consequences for many construction workers. They argued that certain skills are
interchangeable between the building and civil engineering, for instance, brick-
laying and plumbing. In addition, unskilled workers can also be used in either civil
engineering or building. As most established construction companies have both
building and civil engineering divisions, it is common for workers to be moved
between the different divisions in response to changing work levels in the
departments. There were complaints that (for example) an employee who
normally worked in the building department was paid the building rate for work in
the civil engineering division. In some cases, this meant lower pay and benefits.
They argued that efforts should be made to ensure greater parity between the
working conditions in civil engineering and building.

3.2 Trade union membership and representivity

Representivity is critical as it determines the establishment and continued
existence of a bargaining forum (bargaining council or voluntary forum), and the
extension of collective agreements to non-parties. Employer representivity refers
to the percentage of workers in the industry that the employer parties to the
bargaining forum employ. Generally, employer representivity in the building
industry bargaining councils is well above 50 per cent, with the MBA in Kimberley
and in the Western Cape being 80 per cent and 60 per cent representative
respectively. Employee representivity refers to the percentage of workers in the
industry who are members of the respective trade unions. Union representivity is
more volatile and more controversial and is the main focus of this discussion.

The construction industry is characterised as being cyclical and project-based, a
feature that makes it difficult for employers to retain all employers on a
continuous basis. Trade unions organising in the construction industry therefore
divide their membership into ‘active members’ and ‘permanent members’. Active
members are defined as those who are currently employed and paying
subscriptions. Permanent members are those that the trade union retains
despite being out of employment due to retrenchment or the termination of
limited duration contracts. The levels of active and permanent membership
constantly fluctuate in line with changes in employment status. Active
membership is the most relevant for determining representivity for purposes of
collective bargaining.

Besides the challenges presented by the cyclical nature of construction, trade
unions reported a general decline in their membership over the past ten years.
One of the largest construction trade unions in the industry has seen a decline of
approximately 40 per cent. This is largely attributable to the increase in the use of
non-standard employment arrangements during this period. The most notable
are employment on limited duration contracts (LDCs), labour-only subcontracting
(LOSCs) and employment of workers through labour brokers. These are
discussed in more detail below.
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Preparations for the 2010 World Cup in South Africa have had an impact on
employment in the construction industry, which has in turn impacted trade union
membership. For instance, a representative of BCAWU indicated that
membership increased by about 12 500 as a result of 2010 construction projects.
Another union informant in the Western Cape said that the majority of jobs
created as a result of 2010 projects were of limited duration and that most of
these new entrants had not joined trade unions. This had the effect of reducing
the union representivity in the Western Cape. After the peak of 2010 activities in
late 2008, many non-permanent workers left the industry, thus raising
representivity levels.

As mentioned earlier, union representivity is a key factor determining the
existence and stability of centralised collective bargaining in the building industry.
This is well-illustrated in the cases of the Southern and Eastern Cape and the
Western Cape bargaining councils.

In 2001, the East Cape Master Builders’ Association sought to have the Southern
and Eastern Cape council wound up in court (amongst other things) on the basis
that the union representivity was too low. This application was unsuccessful.
While the bargaining council continues to exist, it has ceased functioning as a
collective bargaining forum as the MBA refuses to bargain with the unions.16

In the Western Cape, where the parties are committed to collective bargaining in
the bargaining council, union representivity has had an impact on the extension
of the collective agreement to non-parties. In 2005, union representivity in the
council reached a low of about 30 per cent and the council was informed that the
collective agreement could not be extended to non-parties.17 After a long
struggle, the council succeeded in having the agreement extended in July 2007.
It was unclear what the level of union representivity was at the time of research
at the end of 2008. At the time of research, union representivity stood at over 50
per cent.

According to the framework agreement establishing the Gauteng VBF, the unions
must collectively represent at least 50 per cent of the employees employed by
the employer parties. The Gauteng Voluntary Bargaining Forum includes three
trade unions that collectively represent a significant portion of the workers
employed by the employer parties, although it was not clear whether they indeed
represent at least 50 per cent. There is no expressly agreed threshold of
representivity for unions wishing to become parties to the forum. However, no

16Godfrey, S, Theron, J, Visser, M, The State of Collective Bargaining in South Africa: An
Empirical and Conceptual Study of Collective Bargaining DPRU Working Paper 07/130 (Cape
Town, DPRU: 2007) p 26.

17 The parties to a collective agreement must have at least 50 per cent representivity before a
collective agreement can be extended to non-parties to the agreement.
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other trade union has subsequently become a party as they are not considered to
be sufficiently representative.

In terms of the procedural agreement establishing the civil engineering NBF, the
initial trade union parties (NUM and BCAWU) to the forum had to collectively
represent 30 per cent of employees in the civil engineering industry. It was
envisaged that the unions would increase their representivity to 50 per cent by
June 2005. The latter goal is far from being achieved by the unions and a report
by the Employment Conditions Commission in 2007 indicated that the NUM and
BCAWU represented substantially less than the 30 per cent. An official at
SAFCEC was unwilling to provide current representivity figures, saying that it
was a very sensitive issue as the parties were due to enter negotiations.

The procedural agreement establishing the NBF places a 15 per cent threshold
for unions wishing to join the forum. Two national unions which represent
workers in civil engineering have failed to reach this level, and have been
prevented from joining the negotiating forum.

3.3  The rise in non-standard employment relationships

The employment relationship has traditionally been associated with a full-time,
long-term or indefinite bilateral relationship between an employee and an
identifiable employer. This is often referred to as the standard employment
relationship (SER). Commentators writing about the developing and developed
world have reported a higher incidence of employment relationships falling
outside of this standard in recent decades. These are widely referred to as
“atypical employment relationships”. Some have even questioned the extent to
which the standard employment relationship was in fact the norm, particularly in
developing countries and including South Africa.

According to Goldman, the cyclical and project-based nature of the construction
industry has largely hindered the normalisation of the standard employment
relationship in the industry. While this may be true, there is increasing evidence
that construction firms are downsizing their staff levels and moving more and
more towards the use of limited duration contracts (LDCs). While these workers
are employees of the construction firms, the time limit on their contracts makes
them less eligible for benefits and easier to dispense with once they are no
longer needed.

There are also moves towards the externalisation of work through the
engagement of labour only subcontractors and labour brokers. The
externalisation of employment has meant that employers are increasingly
employing more of their employees indirectly, thereby avoiding the obligations
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that are associated with standard employment. The challenges posed by LDCs
and LOSC are discussed in more detail below.18

Limited Duration Contracts (LDCs)

Attracting and retaining membership, particularly amongst employees on LDCs
poses a serious challenge to trade unions in the construction industry. Several
trade union representatives said that many workers refuse to join the unions
because they doubt that they will reap the benefits of their membership during
the duration of their contracts: “Don’t take my money because | will not be here
for long.” Ndungu and Theron argue that LDCs also create division in the
bargaining strategies of trade unions. Whilst permanent employers are more
keen on building long-term relationships with employers, LDCs focus on short-
term gains to ‘grab as much as they can’ for the duration of their temporary
employment (Ndungu and Theron, 2008: 125).

Interviewees identified several other problems that the rise in LDC employment
poses for collective bargaining. One was that in many cases employers were
unwilling to register them with bargaining councils and contribute towards benefit
schemes on their behalf. In some cases LDC employees themselves were
unwilling to have benefit contributions deducted from their wages as this would
further reduce the little income they received. In addition to employer and LDC
employee resistance to the deduction of benefit contributions, some funds refuse
to register LDC employees because their rules do not allow this. This was
reportedly the case in the civil engineering industry where the parties agreed that
LDC employees should receive funeral benefits. A representative of BCAWU
said this was far from being implemented as most benefit funds were unwilling to
cover LDCs employees.

All the trade union representatives interviewed said that despite the challenges in
attracting these members, the unions recruited amongst LDC employees. The
representative of the BWU said that union engaged employers to find out how
many LDCs they employed and negotiated with them to extend these contracts
and eventually convert them into permanent contracts if they were repeatedly
renewed. He also said the Western Cape bargaining council was very active in
checking whether employees on sites were registered with the council. On
finding that certain LDC employees on a particular site are not registered with the
council, the compliance agents take their details and register them with the
bargaining council. Employers are then informed that these workers are
registered with the council and asked to pay levies and benefit contributions for
them.

Labour-only subcontracting (LOSC)

1B The challenges posed by labour broking are dealt with in a separate report by the authors.
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The bulk of the work in construction has traditionally been done by the main
contractor who tenders and is awarded a project. Main contractors in the building
industry employed people to do all the work, except a few specialist functions
such as that done by electricians and plumbers. These specialist subcontractors
were highly skilled and supplied their own materials for the tasks that they
undertook.

Increasingly, the practice is for main contractors to engage subcontractors to do
the work that they have traditionally done and relegate themselves to a role of
“project management”. Non-specialist tasks such as bricklaying, plastering,
carpentry and partitioning are now being assigned to labour only subcontractors
who are paid a rate per unit output, for instance 80 cents per brick laid or R 100
per square metre plastered. These subcontractors do not purchase the materials
required for them to perform their tasks and provide labour only. They usually
employ a group or team of skilled, semi-skilled and unskilled workers to assist
them to complete ajob.

There are two main types of LOSCs. First, there are those who were previously
employed by construction companies and either decided to “start their own thing”
or were retrenched by employers with a view to engaging them as
subcontractors. In some cases, they are individuals who have been employed or
involved in business ventures in some other industry and enter the construction
industry because they see it as an industry where they can make “easy money”.
The typical modus operandi of LOSCs in depicted in the case study below.

Case Study 1: Labour Only Subcontractor

Z owns a close corporation that provides labour only subcontracting services in the
building industry. Prior to acquiring the CC from a friend,19 Z worked as a driver for
several years and briefly worked for a friend in a tiling business. He managed to make
contacts and obtain information about tenders from building sub-contractors on the
building sites where he worked. He registered with the Department of Trade and Industry
register of builders and was referred to a company called X (Pty) Ltd,Dwhich assisted
him to be appointed as a sub-contractor in a government low-income housing project in
the Free State. This required him to relocate from Gauteng where he was based.

1 His friend had registered a CC with the hope of working as a labour only subcontractor, but had
not been able to commence for a number of reasons.

2D X (Pty) (Ltd) “specializes in financial management, account administration, project
management, and procurement and paymaster services for the low income housing industry. It
combines the skills and expertise of a wide variety of disciplines in providing financial
administration and business support services to contractors. It has offices in Bloemfontein,
Gauteng, KwaZulu Natal and the Western Cape.
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His contract is to build 200 houses on pre-built slabs. This requires a team of four
gualified builders and six labours to complete a house in a day. Z is well behind
schedule because “there is too much work but not enough builders.” He has had trouble
recruiting builders locally because government housing contractors have a bad
reputation in the Free State. Some locals who previously worked on these projects in the
past had a difficult time securing payment from contractors.

In order to speed up progress, Z went to Lesotho to recruit qualified workers and
assistants. He currently has three teams working on the project and is due to return to
Lesotho to recruit a few more teams. Although most are experienced builders, Z has had
to train them and teach them to use the tools and building methods specified for the
housing project.

Z pays qualified builders a daily rate of R 200 and labourers a rate of R 100. He says
that this is the rate stipulated in the agreement that appointed him as a sub-contractor.
He says that this is the standard rate for these projects in the area. He requires each
team to finish building a house in a day, but does not regulate working hours and does
not pay overtime if they work longer than nine hours a day. Workers have the option of
working on Saturdays and Sundays but do not get overtime pay. Z is unaware of the
provisions of the labour legislation and was (until he met with the researcher) unaware of
the existence of the bargaining council and its collective agreement which has been
extended to non-parties.

In Z's opinion, he takes “good care” of his workers. He provides them with food and
accommodation (at lower than market rates) and assists them when problems arise. For
instance, one worker broke a leg while working on site and Z paid for his medical
expenses. He also assisted another worker with money to go to bury his wife who had
died in Lesotho.

The above case study highlights some problems with the enforcement of
collective bargaining agreements and trade union organisation. First, the
government is undermining its own legislation and commitment to collective
bargaining by failing to ensure that all contractors and their sub-contractors
working on its own projects comply with labour legislation and applicable
collective bargaining agreements. The DTl merely requires the contractor’s basic
information and contact details, SARS clearance, employment figures, annual
income, asset value and HDI ownership status to register a supplier on the
database of approved suppliers.2l

In addition, the contract appointing Z as subcontractor did not require that he
register with the local bargaining council and comply with its agreement. There
was no provision in his contract requiring him to comply with the provisions of the
Labour Relations Act, the BCEA or any other labour legislation. He was merely

21 Information obtained from the form that is used for registration as an approved supplier on the
DTI's supplier database accessed at
http://www.dti.gov.za/suppliers/SuppliersDatabaseForms.pdf on 29/12/2008,
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required to pay the 'going rate' (minus benefit contributions) which is substantially
less than what is required in terms of the collective agreement. Z admits that he
does not comply with the collective agreement or other legislation and is not
registered as an employer in terms of the Unemployment Insurance Act or the
Compensation for Occupational Injuries and Diseases Act or the Skills
Development Act.2

Second, many of the workers who work for LOSCs are vulnerable and desperate
for work and willing to accept it on the conditions offered. In many cases they are
migrants from neighbouring countries and do not have the necessary
documentation to work. Having work and earning money is much better than
nothing at all, and arguably they earn more than they would earn for similar work
back home. As a result, they are less willing to join trade unions and to challenge
their employers for fear of drawing unnecessary attention to themselves.
Employers are also unwilling to register these workers with bargaining councils
as their status may be brought to light.

Bargaining councils and trade unions are well aware of how LOSCs operate but
they seem powerless to stem the tide. Although all the bargaining council
collective agreements cover non-parties (of which LOSCs form the majority), the
enforcement activities of the bargaining councils concentrate on employers who
are registered with the bargaining council. The level of interaction between
bargaining councils and unregistered contractors seems very minimal, with one
informant going as far as to say that they “do not deal with those people”. The
Bloemfontein bargaining council representative said that she was willing to
engage and assist LOSCs if they approach the bargaining council. She recalled
how she wrote a letter to a main contractor on behalf of a sub-contractor, saying
that the latter was unable to pay the stipulated wages because the former was
not paying enough on the contract.

The Western Cape collective agreement has a provision that renders the main
contractor jointly and severally liable for the non-compliance by a sub-contractor.
The new compliance manager is very enthusiastic about this provision, claiming
that it works “fantastically”. She has worked with the MEIBC and successfully
invoked it against employers there. She indicated that it was a relatively new
provision and that many contractors are unaware of it and its effect. The
compliance team was currently trying to raise awareness about it. Besides the
joint and several liability clause, the compliance team in the Western Cape
seemed to adopt a more proactive approach in dealing with LOSCs. A trade
union representative reported that compliance agents regularly 'cornered’ these
sub-contractors by closing the gates to the site and taking their details down in
order to take further measures against them.

2 Acts 130 of 1993 and 63 of 2001 respectively.
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34 The extension of collective agreements to non-parties and
exemptions

While the application of a collective agreement is restricted to the parties, the
Minister may extend a collective agreement reached in a bargaining council to
non-parties to the council.2Z3 This is an illustration of the Labour Relations Act’s
bias towards centralised collective bargaining and majoritarianism.

There are several advantages of extending collective agreements to non-parties.
One is that uniformity in a sector or geographical area, thereby prohibiting unfair
competition by under-cutting. It also prevents the industrial unrest created by
disparities in working conditions. Extending collective agreements also prevents
the proliferation of employment negotiations in various bargaining forums and at
different levels, thus saving employer and trade union parties time and costs. It is
therefore in the interests of bargaining council parties to secure the extension of
a collective agreement to non-parties.

The parties to the bargaining council must apply to the Minister for an extension.
The trade unions and employer organisations in the bargaining council must
show that they represent and employ the majority of employees falling within the
council's area of jurisdiction. However, the Minister has discretion to extend an
agreement in the absence of majority representation. This is subject to two
gualifications. The Minister must be satisfied that the parties are sufficiently
representative and that failure to extend the collective agreement would
undermine collective bargaining in the sector.

Because the extension of a collective agreement to parties that did not agree to
its provisions has significant consequences for the parties involved, the LRA
builds certain safeguards into the process. First, the parties must be
representative as discussed above. Second, an agreement can only be extended
for a fixed period, and the parties must motivate for the continued extension of
the collective agreement when that period comes to an end. Third, the LRA
requires each bargaining council agreement to include exemption procedures for
non-parties to whom an agreement is extended.

The collective agreements concluded in the building industry bargaining councils
have all been extended to non-parties and therefore bind all employers in the
councils' respective jurisdictions. However, the continued extension of collective
agreements is not a foregone conclusion, as the Minister has previously refused
to extend collective agreements in Bloemfontein and the Western Cape. In
Bloemfontein, the extension to non-parties was cancelled in February 2008 due
to a drop in union representivity to 37 per cent. Representivity subsequently
increased to about 50 per cent and the Minister reinstated the extension later that
year.

3 See section 32 of the Labour Relations Act.



The Western Cape bargaining council struggled to have its agreement extended
to non-parties after the Department of Labour refused to recommend that the
Minister extend it in 2005. At that point, union representivity was just below 30
per cent and employer representivity was just below 50 per cent. The council
made representations motivating the extension of the agreement to non-parties
despite the low levels of representivity.24 It also embarked on a campaign to
increase union representivity by encouraging new entrants into the industry to
join trade unions. Eventually, representivity increased to a level satisfactory to
the department and the Minister extended the agreement in July 2007.

Given the far-reaching implications of extensions to non-parties and the
prevalence of smaller construction firms, one would expect the bargaining
councils to be inundated with applications for exemptions.2 The four building
industry bargaining councils reported that they generally receive very few
applications for exemptions from the collective agreements. This is because they
prefer to ‘exempt’ themselves by not registering with the council. The Compliance
Manager of the Bargaining Council in the Western Cape indicated that there
were no applications for exemptions in 2008. In the North and West Boland, only
two applications were made in 2008 and both were unsuccessful. Only one
application has been made in the last three years in Kimberley, and this was
unsuccessful on appeal. There were no applications in 2008 in Bloemfontein.

According to bargaining council representatives, the few applicants for
exemptions were mainly small firms. Medium and large firms employing more
than 100 people were less likely to apply for exemptions. This was because they
were likely to belong to the Master Builders' Association which was a party to the
agreement. Very small and informal operations generally do not apply for
exemptions at all. This shows that employers that do not wish to (and in fact do

24 The council argued that it had removed onerous terms from the agreement that could prevent
the establishment of new businesses or burden existing businesses; that it invited input from
organisations representing small employers; that it provided for wage differentiation in the three
areas delineated in the agreement, and that the agreement included measures to accommodate
small businesses in the industry. See Godfrey, Theron and Visser, p 23-4.

25 The main criteria for exemption in the different collective agreements are broadly similar, and
are as follows:

e The possible infringement of basic employment rights;

e the fact that a competitive advantage should not be created by an exemption;

e the extent to which the proposed exemption undermines collective bargaining and
labour peace in the Industry;

e any existing special economic or other circumstances which warrant the granting of
the exemption;

« the effect of the exemption on any employee benefit fund or training provision in
relation to the alternative comparable provision, including cost to the employee,
transferability, administration management and cost, growth and sustainability;

« the reality that the majority of employers within the Council’s area of jurisdiction as
well as the majority of members of the employers party to the Council, represent the
category micro to medium enterprises and employ between one and 20 employees.

See clauses 39(4), 23(11), 24(13) and 18(13) of the Kimberley, Western Cape, Boland and
Bloemfontein collective agreements respectively.
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not) comply with the collective agreement do not see the need to apply for
exemption as they consider the risks of being brought to account for non-
compliance as very high.

A number of reasons were given in support of applications for exemptions. Most
employers said that they were small operations and therefore unable to pay the
wages stipulated in the collective agreements. In some cases, employers cited
demarcation issues, arguing that they did not fall within the jurisdiction of the
Bargaining Council concerned. In the North and West Boland, some employers
claimed to have their own pension funds and did not require the benefits
provided by the bargaining council. Interestingly, the Kimberley bargaining
council representative reported that in most cases, the employer claims that the
workers themselves did not want to fall under the bargaining council as they do
not wish to have benefit contributions deducted from their pay as this would leave
less money to take home.

Because of the voluntary nature of the Gauteng VBF the parties have no legal
power to extend the terms of their collective agreements to non-parties without
their consent. Strictly speaking, the VBF's collective agreements are only binding
on the nine employer parties to the forum. However, the collective agreements
have wider application for a number of reasons.

First, the framework agreement provides that employers that are not part of the
VBF may subject themselves to terms and conditions of the collective
agreements if they are represented by the Gauteng MBA which negotiates on the
forum. There were no current figures of the number of employers represented by
the GMBA, although there were eight in 2005.

Second, employers could choose to comply with the terms and conditions of the
collective agreement by signing the agreement in their own right. The researcher
could not establish how many employers were tertiary signatories to the
collective agreements. Third, union informants noted that some employers
outside the forum ‘kept their ears to the ground’ to find out the new terms and
conditions are agreed upon in the VBF and chose to apply these.

An informant from AUBTWSA said that the union approaches approximately 100
employers who fall outside the forum and that about 30 of these (mainly
comprising medium to large-scale operations) were willing to pay the rates
agreed upon in the Gauteng forum. It could not be established what proportion of
these were secondary or tertiary signatories to the agreement. The union said it
needed to enter into negotiations with the remainder, who were smaller
employers that were usually unable to pay the agreed rates. The unions used the
voluntary bargaining forum’s agreement as a standard and tried to persuade
these employers to aspire to it. This is known as “pattern bargaining”.
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Fourth, the framework agreement prohibits signatories to the collective
agreements from reducing rates and conditions of employment for employees
transferred outside of Gauteng. Trade union informants said that employers
based in Gauteng generally applied the VBF’'s provisions to their employees
working outside Gauteng in areas where no collective agreement existed. Fifth,
trade union parties to the VBF indicated that they used the collective agreement
as a benchmark when negotiating with employers operating outside the
jurisdiction of the bargaining councils and the VBF. In these ways the collective
agreements reached in the VBF have a ‘ripple effect’ on the other employers in
Gauteng and beyond.

As discussed above, the agreements concluded in the civil engineering NBF are
only binding on the parties to the agreement and cannot be directly extended to
non-parties. The agreement is indirectly extended to non-parties insofar as its
provisions are incorporated into the sectoral determination which applies to the
entire civil engineering industry. Thus far, the Minister has incorporated the
wages and job grading systems into the determination. Other conditions such as
annual bonuses have also been incorporated into the determination.

However, the Minister does not indiscriminately extend the terms of the NBF’s
agreements to the entire industry. For example, the Minister did not incorporate
the 2006 agreement’s provisions relating to medical aid and funeral and pension
benefits for LDC workers into the sectoral determination. This was because it
was deemed necessary to leave some of these issues to be determined by the
relevant parties (individual employers, trade unions and the relevant benefit
providers). An investigation was to be conducted to determine the application of
medical aid benefits. Such provisions of the agreements are therefore only
binding between SAFCEC and the trade unions.

The BCEA allows the Minister to exclude or vary basic conditions of employment
in a sectoral determination.26 The Minister may do so in respect of a specified
category of employers and employees. In addition, an employer or registered
employers’ organisation may apply for the exclusion or variation of provisions of
a sectoral determination.

There is no evidence of applications for exclusion from or variation of the
provisions of the civil engineering sectoral determination. However, the minimum
wages gazetted in sectoral determination of 1999 expressly excluded employers
employing less than 20 employees and whose annual turnover did not exceed R
500 000. This was clearly a measure to ease the burden of small and emerging
contractors who would be unable to pay the same rates as larger contractors.
This exclusion clause was removed from the sectoral determination in 2004,
presumably to prevent undercutting of wages by smaller contractors.

*® Section 50 of the BCEA.



3.5 Non-compliance with collective agreements

Non-compliance with the provisions in collective agreements was identified as
one of the greatest challenges confronting collective bargaining. This was largely
exacerbated by the prevalence of informal operators who are not registered and
difficult to bring to account.

Several areas of non-compliance were identified, with some being more
prevalent than others. Bargaining council and trade union representatives noted
that some employers did not register their employees with bargaining councils. In
most cases, these employers did not pay the stipulated wages. However, the
bargaining council representative in Kimberley said that under-payment of wages
was not a major problem.

All informants, including employer representatives indicated that the non-
payment of benefit contributions to the bargaining councils was the most serious
problem. Two main reasons were identified. One (given by a trade union
representative) was that in most cases, unscrupulous employers deducted the
contributions from the workers' salaries and then neglected to pay them over to
the bargaining council, claiming that they did not have the money.

Some bargaining council and trade union representatives indicated that it was
the employees themselves that refused to have this money deducted from their
wages as they would rather have cash in hand. An informant in the Western
Cape indicated that it was common for workers to bypass the collective
bargaining process and reach their own agreements with their employers. The
Bargaining Council representative in Bloemfontein said many workers tried to
“have their cake and eat it", by refusing to have their contributions deducted and
then later asking the council to assist them in claiming their benefits from their
employer.

The compliance provisions in the bargaining council agreements contain the
same essential elements as laid out in the LRA.Z7 The collective agreements
provide for the appointment of designated agents to investigate contraventions
and ensure compliance with the agreement. Agents are granted wide-ranging
powers to inspect premises; to seize evidence; to subpoena and question
witness and issue compliance orders. If these efforts fail, the bargaining councils
can refer matters for arbitration.

The Western Cape has by far the most sophisticated compliance machinery of all
the bargaining councils and can be described as a model of good monitoring and
compliance enforcement. Some features of the compliance system include:

* It holds the main contractor jointly and severally liable for non-compliance

See clauses 8, 23(6)-(11), 14-5 and 26-7 of the Kimberley, Boland, Bloemfontein and Western
Cape agreements respectively and section 33 and 33A of the LRA.
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by sub-contractors.

* Inspections are proactive and plans-driven. The compliance team selects
a sample of building plans and goes out to inspect the building sites. They
also scan the media reports for new projects and buildings and inspect
those building sites.

* The compliance team move around with laptops with 3-G technology,
which enables them to tap into the database while on site and check if the
employer being investigated is registered and in good standing with the
bargaining council.

* They also have a programme known as ‘finders and minders inspections’
where a bargaining council staff member is given a R 50 reward for
reporting a building site that is found to have unregistered contractors or
sub-contractors on it.

« They have targeted institutions that generate the most building work to
encourage them to work only with firms that are registered with the
bargaining council. They have also approached banks and other loan
institutions to do the same. A letter from the regional Secretary of
COSATU which appeals for greater compliance in the industry has played
an important role.

* The council has adopted a positive marketing and educational approach to
encourage voluntary compliance. It has attempted to become user-friendly
and to offer benefits to registered firms, such as labour relations and
entrepreneurial training and seminars on topical issues.

While it has had a dedicated compliance team for many years, the Western Cape
bargaining council recently appointed a compliance manager “to steer the ship”,
as one of the trade union representatives put it. Informants from the trade unions
and the employers association indicate that this is a positive step that has led to
a reduction in non-compliance in the region.

In Bloemfontein, the General Secretary of the bargaining council and her
assistant deal with complaints, first by trying to engage the employer via
telephone. If they are unable to reach agreement, they declare a dispute and
refer the matter for conciliation and arbitration. The Secretary General and her
assistant do not do site inspections, and only visit sites to advise workers about
their rights and to inform them of new developments affecting them. They also
take this opportunity to find out the workers' grievances and then compile them
and present them to employers and try to help them resolve the grievances. They
have found that this approach is more effective than a direct confrontational
approach.

The Gauteng Voluntary Bargaining Forum does not have special enforcement
measures to ensure compliance with its collective agreements. This is partly
because all the parties join the forum (or sign collective agreements) on a
voluntary basis and participate in the wage negotiations and consent to the
outcome. In addition, the framework agreement records that the parties did not



intend for expenses to be incurred in the administration of the agreement.
Disputes about non-compliance with the agreement must be referred for
conciliation and arbitration at the CCMA in the manner that other collective
agreements are dealt with under the LRA. No problems of non-compliance with
the VBF collective agreements were identified by trade unions.

Substantial portions of the civil engineering collective agreement are
incorporated into the sectoral determination. The enforcement of sectoral
determinations falls under the BCEA, which provides for labour inspectors to take
measures to secure compliance. Matters can also be referred to the Labour
Court which has exclusive jurisdiction over BCEA matters. Two trade union
representatives (erroneously) stated that the correct procedure for the
enforcement of sectoral determination was to refer matters for conciliation and
arbitration CCMA in terms of the LRA.

It was difficult to gauge the extent to which civil engineering employers were
compliant with the sectoral determination or the collective agreement. The
representative of BCAWU argued that the sectoral determination was a “weighty
document” and that most employers complied with the agreement. He argued
that if a trade union approached a non-compliant employer, the matter was
resolved quickly because their legal advisors encouraged them to comply with
the sectoral determination. On the other hand, a BWAWUSA representative said
there was very little compliance with the conditions stipulated in the sectoral
determination, which he considered to be a weak instrument. He argued that this
was because the labour inspectorate was largely unresponsive to complaints
against employers.

3.6 Non-representation of small employers in the bargaining forums

The construction industry has historically been dominated by medium and large
white-owned firms. However, an increasing number of smaller operations are
emerging, many of which are black-owned. While some of these are contractors
that tender for projects, many are subcontractors (the majority providing labour
only) that depend on large contractors for work. These operations are
increasingly employing a greater share of the construction workforce.

The representation and participation of emerging operations in the collective
bargaining forums is crucial to ensure their co-operation and compliance with the
collective agreements. They have generally been marginalised and excluded
from centralised collective bargaining forums. Many refuse to comply with
collective agreements entered into by parties that do not represent or consider
their circumstances and interests.

In this section, we consider the extent to which small construction firms are
represented in the employers’ associations that dominate centralised collective
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bargaining forums in construction, namely the MBAs and SAFCEC. We also
examine the organisations that have been established to represent small
construction firms and their role in collective bargaining.

The Master Builders’ Associations

Regional Master Builders’ Associations were established in the early 1900s and
have historically represented white contractors in the building industry. In 1904,
the Building Industries Federation of South Africa (BIFSA) was formed to
represent all the MBAS’ further their collective interests at a national level. About
a century later, it changed its name to Master Builders South Africa (MBSA). Like
its predecessor, MBSA merely plays a coordinating role and the member
associations retain their autonomy to develop their own policies regarding issues
such as collective bargaining. There are presently six provincial associations,
namely Gauteng, the Western Cape, the Northern Cape, the Free State, Eastern
Cape and KwaZulu Natal. There are also two regional associations, one in the
North Boland and the other in the West Boland.

Emerging contractors face several barriers to joining the MBAs. One such barrier
is formality, which usually entails registration with the revenue services.
Prospective members must also demonstrate the quality of their work, which
usually requires some previous experience on well-known projects. Costs of
membership are also prohibitive for many emerging contractors. Furthermore,
the few emerging contractors that could overcome these barriers would probably
lack the necessary resources to make themselves available for election as office
bearers.8 While MBAs are largely regarded as representing the interests of
white, elite contractors, they have made efforts to market themselves to include
black contractors. It is unclear whether these efforts have been successful,

SAFCEC

SAFCEC was established over 60 years ago as a national organisation to
represent the interests of its members. It claims that its members “were intimately
involved in the creation of the infrastructure that became the envy of our
continent”. Its membership has historically been drawn from white-owned firms.
Applicants for full membership must show proof of registration with or for the
following:

Income tax (both as ataxpayer and as an employer),

* the Unemployment Insurance Act

» Skills Development Act

e Compensation for Occupational Injuries and Diseases Act (COIDA)

* Regional Services Council Act

2BThese include office, administrative and support staff, and other management personnel to
substitute during their attendance at meetings. Goldman, T Organising in the Informal Economy:
A case study of the building industry in South Africa ILO SEED Working Paper Series (Geneva,
ILO: 2003) p 54.



* Value Added Tax (VAT)
* Construction Industry Development Board (CIDB)

These requirements indicate that prospective members must be fairly well-
established to qualify for membership in SAFCEC. In recognition of these high
entry barriers, SAFCEC has developed a special membership category for
emerging contractors in order to improve their access to the organisation.
Prospective members must be less than five years old, have an annual turnover
of less than R 5 million and/or a CIDB rating of 1to 5.2 Applicants must at least
be registered for income tax, VAT and COIDA. An application must be supported
by two SAFCEC members, or alternatively the applicant must provide details of
clients or partners that they have worked for or with as a company (as opposed
to as an employee).

SAFCEC also provides support for emerging contractors with training, tendering,
contract management and financing. It also facilitates a structured enterprise
development programme in which an experienced contractor coaches, mentors
and guides a developing contractor for three to five years. An experienced
mentor’s participation in the programme counts towards their Black Economic
Empowerment scorecard in terms of the Broad Based Black Economic
Empowerment Act of 2003. However, this programme is not accessible to all
emerging contractors as preference is given to contractors of a CIDB grading of 3
and higher. This tends to exclude the majority of emerging enterprises who fall
within the CIDB grading of 1 and 2. The researcher could not get information on
the number of emerging contractors registered with SAFCEC or the success of
the enterprise development programme.

The above shows that the majority of emerging contractors are still far from being
fully integrated into the employers’ organisations that dominate centralised
collective bargaining forums in both the building and civil engineering. It can be
assumed that those emerging contractors that are members of these
organisations do not have sufficient muscle to influence collective bargaining
and ensure that their circumstances are considered in the process.

XD The CIDB was established by an Act of Parliament in 2000 and is mandated to (amongst other
things), establish a national register of contractors and of construction projects to systematically
regulate, monitor and promote the performance of he industry for sustainable growth, delivery
and empowerment. It aims to transform the industry through ensuring consistent and ethical
procurement practices. All contractors that tender for contracts for construction works in the
public sector must register with on the CIDB register of contractors.

Its register of contractors represents the capabilities of contractors for procurement reasons in
order to reduce risks for contractors and clients. The CIDB has nine grading levels determined by
assessing both financial and works capabilities. A contractor with a tender value range of 1 is
considered capable of executing contracts up to R 200 000. A contractor with a tender value
range of 5 is capable of performing a contract to the value of R 6.5 million and a contractor with a
tender value range of 9 is capable of executing construction contracts of more than R 130 million
in value.

32



Some have argued that absorbing these emerging contractors into the MBAs and
SAFCEC is unwise as the latter cannot adequately identify with and meet the
needs of these contractors. It is therefore necessary to consider the (actual and
potential) role that organisations specifically representing emergent contractors
can play in the collective bargaining process.

Generally, the organisation of small employers in the construction industry has
been weak or non-existent. The few organisations that have been established
over the past decades generally seem to have collapsed before gaining
momentum. One difficulty is that emergent contractors lack the resources to start
and participate in organisations. For some time, there was disunity amongst the
organisations, which tended to view each other as rivals. Lack of legitimacy is
another problem, as sceptics have questioned the motives of the leaders of these
organisations. Some outsiders believe that these organisations have questioned
the ‘flashy’ lifestyles of some leaders, claiming that they merely wanted access to
the ‘perks’ of being in the formal net such as networking, supplier discounts and
access to credit.

We examine three organisations that have been established to represent small
contractors in construction. Two of these, the South African Subcontractors’
Association (SASCA) and the Small Builders’ Association (SBA), which operated
in Cape Town and are no longer operational. The National Black Contractors and
Allied Trades is operational and seems to be the largest association of emerging
contractors.

The South African Subcontractors Association (SASCA)

SASCA was born in the midst of tensions between the trade unions and the
Western Cape MBA which rocked the council between 1994 and 2000. During
that period, many employers (including large contractors) in the building industry
had persuaded artisans to work as LOSCs, thus eroding the membership base of
the trade unions. Several times, the MBA had threatened to close the bargaining
council.

There was support for the establishment of an organisation to represent the
interests of labour only subcontractors in the Western Cape building industry.
One of the main objectives was to provide LOSCs with a voice to counterbalance
the dominance of the MBA in the bargaining council. A pressing problem
identified by LOSCs was that the rates paid by main contractors were inadequate
and could not pay their workers fairly. It was hoped that an association would
establish standard rates for specific work to prevent undercutting and establish a
uniform level for bargaining with main contractors. Another objective was to set
measures in place to prevent underpayment of employees of LOSCs.

Interestingly, the establishment of the organisation was initiated by the director of
one of the building trade unions. The union hoped that strengthening LOSC
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operations would enable them to pay workers according to bargaining council
rates. This would boost trade union membership. An application was submitted to
the Department of Labour in September 2000 and the organisation was
registered as an employers’ organisation in June 2001. At the time, it had 31
founding members who were collectively employing 1 754 workers. A
Chairperson, Vice Chairperson, Secretary, Marketing Manager and two Directors
were appointed.

The membership application form required basic information relating to the
address, contact details, business registration and previous membership of the
relevant member. Members had to indicate the number of workers they were
employing. Subcontractors did not have to register a separate business entity but
had to be registered as employers with the bargaining council, the UIF and
COIDA. SASCA provided information and assistance to prospective members
who were not duly registered. As a result, no application for registration with the
association was rejected. Applicants had to provide a list of projects undertaken
within the past year and references who could attest to the standard of work and
compliance with regulations. This required the co-operation of the main
contractors, many of whom belonged to the MBA.

Members were expected to pay annual subscription fees. In return, they would
be provided with training and skills, particularly in entrepreneurship and business
management, as well as advice on seeking tenders. They would also receive
information and assistance with insurance, industrial relations and occupational
health and safety matters. They would also have the opportunity to advertise in a
directory of subcontractors and be informed of industry developments through
newsletters and bulletins. It was also hoped that displaying the SASCA logo
would be a good marketing tool for members.

By 2003, SASCA claimed to have a membership of between 300 and 400
LOSCs, of which only one was established by a white person. Of these, only 23
were registered with the BIBC. In addition, SASCA had one of the ten employer
seats in the bargaining council. While this gave them a voice they probably did
not have significant influence in the bargaining council. Relations with the MBA
seemed to be generally hostile. However, some established contractors were co-
operative and supportive of the organisation as they felt there was a need for it.

The Department of Labour deregistered SASCA as an employer organisation in
2006 on the grounds that it was no longer performing its functions as an
employer organisation. The failure of SASCA was largely due to financial
problems. Most of the members were ‘ordinary people’ who worked from their
homes and lacked business acumen and managerial skills and were unable to
handle their finances and pay their member subscriptions. At the time of
deregistration, it had 55 members who were employing just under 2000 workers.
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The Small Builders Association (SBA)

This association was also established in the Western Cape and was a rival of
SASCA. The researcher was unable to get much information regarding its
establishment and operations. Some informants claim that it was a ‘one-man
show’ as the chair remained the same throughout and was therefore not a ‘real
organisation’ It is known that at some stage it had a seat in the Cape BIBC.
However, this was withdrawn and by 2006 it only had observer status in the
Cape BIBC. Research conducted in 2002 reports that the SBA was “ideologically
opposed to centralized collective bargaining” and participated in the BIBC “only
to voice its objection to a ‘system that raises labour rates above the market
level.”30 At that time it had 12 members employing about 118 employees. The
SBA was deregistered by the Department of Labour in 2008.

The National Association of Black Contractors and Allied Trades (NABCAT)

NABCAT was established in 1993 under the direction of the State President’s
office in terms of the Government’s empowerment policies. It was established to
respond to the need for an umbrella body to facilitate the admission and
participation of black construction and allied trades’ enterprises in the
mainstream construction economy. It emerged from an amalgamation of the
African Builders’ Association (ABA), the National African Federated Chamber for
the Building Industry (NAFBI, now called NAFCOC Construction), both of whose
national, provincial and regional structures were integrated into the new forum.

NABCAT currently boasts of a total membership of about twenty thousand
construction firms in the nine provinces. Its main areas of support are capacity
building through various development programmes of and the provision of
support in gaining access to finance, technical and managerial expertise, plant
and machinery resources. NABCAT also promotes its members to assist them in
obtaining contracts. It represents its members and participates in a number of
forums and programmes such as the National Home Builders’ Registration
Council, the CETA, the CIDB, the Expanded Public Works Programme (EPWP)
and the Construction Sector Charter.

At a glance, NABCAT seems to have a solid foundation and a strong following
amongst emerging construction enterprises, although it seems to have a bias
towards higher end formal businesses. It seems to be a credible institution that is
playing some role in furthering the interests of these enterprises in the industry.
While it would be a potential candidate to represent the concerns of emerging
contractors in the various collective bargaining forums, this does not seem to be
the case. NABCAT claims that one of its objectives is to ‘espouse good labour
relations within the construction industry and allied trades’. However, other than
facilitating access to skills development, it does not seem to have a role with
regard to labour relations and collective bargaining. It is not registered as an

Goldman, (2003) p 25.
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employer’s organisation and has no history of participation in any of the collective
bargaining forums in either building or civil engineering.

4 THE FUTURE OF COLLECTIVE BARGAINING IN THE
CONSTRUCTION INDUSTRY

A number of challenges facing collective bargaining in the construction industry
have been identified and discussed above. What remains is to map the way
forward for the future of collective bargaining in the industry.

We begin by discussing the options for bridging the gap between the collective
bargaining arrangements in building and civil engineering. We first consider the
feasibility of the parties voluntarily establishing collective bargaining
arrangements to deal with the fragmentation. One possibility is the formation of a
single collective bargaining forum to determine conditions of work for employees
in both civil engineering and building. The alternative to this is the formation of a
national collective bargaining forum for the building industry only.

We then consider policy options that could be initiated by the Minister of Labour.
The first is the extension of the current civil engineering sectoral determination to
the building industry, which has been mooted by the Minister of Labour. The
second is the possibility of establishing a separate sectoral determination for the
building industry.

Finally, we make general recommendations for the strengthening of union
organisation and collective bargaining in response to some of the pressing issues
raised above. The implementation of these recommendations would require
concerted efforts of trade unions and industry as well as government and other
institutions.

41 Policy options for bridging the gap in collective bargaining
arrangements

A unified bargaining forum or a separate national bargaining forum for the
building industry?

The proposal for a national bargaining forum has been mooted by trade unions
representing workers in both the civil engineering and building sectors.3L A
unified bargaining forum would include SAFCEC and the MBAs as well as all
trade unions representing workers in building and civil engineering that are
sufficiently representative. The unions argue that a unified forum could ensure

3L The unions agree that there is a need for a unified forum in principle, however, some
acknowledge that it would be difficult to implement this in practice.
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consistent working conditions when workers are moved between civil engineering
and building divisions within the same firm.

There are several objections to the creation of a unified bargaining forum for civil
engineering and building. Some of them relate to problems with rationalising the
different bargaining institutions and the current terms and conditions of
employment in the industry and are discussed in the section below. It is evident
that the greatest stumbling block will be in overcoming the resistance of employer
organisations, existing bargaining councils and forums and (some) trade unions
to bring the parties together.

While employer organisations were reluctant to state their official position
regarding a unified forum, there were indications that they would resist such a
proposal. Although there is an overlap in SAFCEC and MBA membership, the
organisations regard themselves as representing distinct industries facing
different issues and challenges. They have different approaches to collective
bargaining, making it a challenge to bring them together to bargain.

Another problem relates to the representivity of the trade unions. Most trade
unions concentrate their organising activities in certain areas and have relied on
their regional representivity for participating in regional collective bargaining. In
their view, the creation of a unified forum for both industries would create a much
bigger bargaining unit. This would further dilute their representivity, making it
impossible for most of them to participate in such a forum. These concerns could
be addressed by relaxing the representivity requirements for the establishment of
a forum and including less representative trade unions provided they are
collectively representative of the employees.

The establishment of a national bargaining forum for the building industry only is
less ambitious than the previous option. Nevertheless, it is also presents its
challenges. While trade unions generally support this proposal, some believe that
employers would resist these moves. The different MBAs are divided on the
issue of collective bargaining and most declined to comment as they felt it was a
highly sensitive issue. However, the general consensus seems to be that the
associations prefer their autonomy in determining their collective bargaining
arrangements. They are comfortable with their working relationships with
employee representatives in their current arrangements and see no need for a
national collective bargaining forum. MBSA has thus far endorsed the autonomy
of the regional MBASs’ autonomy to determine collective bargaining arrangements
and appears unlikely to intervene to prescribe a unified approach.

Low national trade union representivity has also hindered the trade unions from
persuading employers to come together to bargain in a national forum. It is
theoretically possible that the parties could agree to a lower union representivity
threshold to establish a bargaining forum as was the case in the civil engineering
NBF. However, given the MBASs' opposition to a national forum it is unlikely that
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they would make such a concession. A lower threshold would also fall short of
representivity requirements for a bargaining council and exclude the possibility of
extending the agreement to non-parties.

Given the experiences in the Western Cape and Bloemfontein, one cannot
dismiss the possibility of the Minister's refusal to extend a collective agreement
on grounds of representivity. This would not rule out the Minister's prerogative to
promulgate a sectoral determination for the building industry and use the
collective agreement reached a national forum as an input document.

The above shows that the probability of the formation of a national bargaining
council for the building industry is very low. The probability of the parties forming
a unified bargaining forum incorporating both building and civil engineering is
even lower. In the absence of some intervention by the Minister, it is likely that
the current fragmentation of collective bargaining arrangements will continue to
exist. We now consider the possibility of a sectoral determination by the Minister
of Labour.

A sectoral determination covering the building industry?

A sectoral determination would be the best way for the Minister to intervene to
regulate working conditions in the construction industry. We first consider the
possibility of extending the current civil engineering sectoral determination to the
building industry. This has been mooted by the Minister in a government notice
published recently. We then consider the possibility of establishing a separate
sectoral determination for the building industry.

In March 2009 the Minister published a notice inviting representations on the
review of the civil engineering sectoral determination.3® The terms of reference of
the investigation are to review the wages and conditions of employment in the
civil engineering sector and “to establish the feasibility of extending the scope of
the application to include the building and construction sectors under Sectoral
Determination (sic)”.

The Minister’'s notice signals an intention to apply the terms and conditions of the
civil engineering sectoral determination (which is currently determined by
stakeholders in the civil engineering sector) to the building industry. A number of
concerns would have to be addressed before this was acceptable to
stakeholders in both the civil engineering and building sectors.

One concern is the extent to which representatives of employers and employees
in the building industry would be able to influence the Minister in the making of
the sectoral determination. As indicated before, the Minister currently gives

2 Government Gazette Vol. 525 No. 31998 (GN 275) Basic Conditions of Employment Act (75/
1997) Sectoral Determination 2: Civil Engineering Sector, South Africa.
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considerable weight to the NBF's collective agreement and the representations of
the employers and unions in the civil engineering industry. However, this cannot
continue to be the case if the building industry is to be affected by the civil
engineering sectoral determination. The participation of the building industry in
the consultations would certainly change the current dynamics in the sectoral
determination process.

The current fragmentation in the building industry would restrict its ability to play
a meaningful role in the process. The need to speak with one voice in this forum
could well galvanise the building industry into forming a national forum in which
to agree on their proposals and strategy for its participation in the sectoral
determination process. However, this would not be without its problems as
already indicated.

Another challenge would be the need to rationalise the job categories and
grading systems, which differ markedly between the civil engineering and
building and within the building industry. Some trade union representatives (while
supporting efforts for greater parity between building and civil engineering) argue
that the job grading systems in civil engineering and building are incompatible.

There is consensus amongst the representatives of the five trade unions that
very few skills are interchangeable between building and civil engineering.
However, there is little consensus about what skills are interchangeable. One
trade union representative said that bricklaying and plumbing were
interchangeable. Another said that steel fixers, scaffolders and shutterhands
could work in either sector. Another said plastering, paving and woodwork were
interchangeable. Two union representatives said there was very little overlap
between the two sectors as the skilled work was quite specialised. They noted
that the movement of workers mainly happened at the level of unskilled general
workers, a view that was echoed by their counterparts.

A further problem is that the widely differing wages for workers (especially
unskilled workers) between the different building collective agreements and the
civil engineering sectoral determination would have to be harmonised. Presently,
the building industry rates are, with the exception of the Western Cape, lower
than those in civil engineering. Striking a balance in the building industry itself
would be highly problematic, given the significant variations between wages
within certain bargaining councils and amongst them. Bridging the gap would be
resisted by building employers who would be unwilling to pay markedly higher
rates and civil engineering workers unwilling to receive lower rates.

From the above, it is clear that the proposal to extend the sectoral determination
to include the building industry would not be a simple exercise although it is not
impossible. Significant changes would have to be made to accommodate job
categories in the building industry that are currently not regulated in the sectoral
determination. Extensive consultation of all the parties would be necessary to
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ensure that the job grading system chosen adequately represented the realities
of the construction industry. Harmonising wages will prove a difficult task, as
sacrifices would have to be made to ensure parity between workers, particularly
those that are unskilled. It would be unwise to implement drastic changes over a
short period of time. A gradual phase-in would be necessary to ensure the
accommodation of both employers and employees.

An alternative to the extension of the sectoral determination to cover the building
industry is to establish a separate sectoral determination for the building industry.
This could create uniformity in the building industry without the added
complication of harmonising with the civil engineering industry. Once stability in
the building industry were achieved, efforts could be made towards harmonising
conditions of work with the civil engineering sector. As in the case of the
extension of the civil engineering agreement, a sectoral determination for the
building industry could induce the parties to establish a national bargaining forum
to reach agreements that would be influential in the process.

Another important challenge would be the regional differences in the wages and
benefits. Currently, general workers in the Cape Peninsula earn R 17.65 per
hour, which is 140 per cent more than the Kimberley hourly rate of R 7.35. In
addition, the availability and eligibility criteria for the benefit funds administered in
the different regions differ markedly. It is suggested that the approach in the civil
engineering sectoral determination be followed, of allowing for regional
differences and gradually phasing in uniform minimum rates and benefits.

Another question relates to whether the establishment of a sectoral determination
(and possibly a national bargaining forum) would eliminate collective bargaining
at plant and regional level. There is obviously a need to ensure uniformity across
the country to ensure equity amongst all workers in the industry. However, this
should not preclude separate bargaining arrangements from providing superior
conditions to those regulated in a sectoral determination. This is the case under
the current civil engineering sectoral determination, where the provisions of the
NBFs agreements that are not incorporated into the sectoral determination
continue to be binding between the parties provided they do not derogate from
the rights in the determination.

There are other reasons for allowing for the continued existence of the building
industry bargaining councils in certain regions. First, bargaining councils provide
important administrative functions, such as the management of benefit funds.
They also perform enforcement functions such as inspections, searches and
issuing of compliance orders, which are essential given the ineffectiveness of the
Department of Labour's inspectorate. Furthermore, they provide dispute
resolution functions that are tailored to the industry and relieve the CCMA's
caseload.



The few bargaining councils that are still operating are important institutions
which should be retained at all costs, even if shorn of their power to enter into
collective agreements. It may be ideal to build on the strengths of these
institutions and extend their spheres of influence to other areas while building
towards the establishment of a national bargaining council. Sadly, the collapse of
four bargaining councils shows that the revival of councils will be a challenge.

This section attempted to map the different options available to bridge the gap
between the civil engineering and building industries. It showed that the voluntary
establishment of a unified collective bargaining forum or a national building
bargaining forum is not impossible, but is not very likely.

What is more feasible is some intervention by the Minister, which may provide
the stakeholders with an impetus to form a bargaining forum to influence the
outcome of a sectoral determination. The extension of the current sectoral
determination to the building industry presents significant challenges, but these
are not insurmountable.

What seems more appropriate at this stage is the establishment of a sectoral
determination for the building industry, with a long-term commitment to
establishing parity with the civil engineering sector. However, in doing so, the
resistance of employers' association, the variations between the different regions
and the status of the existing bargaining forums would have to be addressed.

4.2 Recommendations for the better enforcement of labour standards in
the industry

Part 3 highlighted some of the challenges confronted by institutions involved in
collective bargaining in the construction industry. Options to address the
fragmentation of the collective bargaining arrangements have been addressed in
section 4.1 above. This section briefly outlines recommendations to address
some of the other challenges identified in part 3. Most importantly, trade unions
need to address the organisational challenges presented by non-standard forms
of employment such as LDCs and labour only subcontracting. Another important
challenge is to secure the co-operation and compliance of emergent contractors
comply with labour standards established for the industry.

At present the five major trade unions in the industry recruit amongst the LDC
employees. NUM and BCAWU have gone further and negotiated benefits for
LDC employees, being a gratuity and funeral and pension benefits. This indicates
that these wunions consider LDC employees to be significant constituents
amongst their members. The problem is that many of the LDC employees do not
see the need to join the union given that they benefit from the efforts of the trade
unions regardless of membership. One wunion has had to resort to the
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establishment of agency shop agreements with some employers in order to deal
with this challenge.

Thus far, efforts in the building industry to ensure the compliance of small
contractors and labour only subcontractors have focused on holding main
contractors jointly liable for non-compliance. This is true in the building industry. It
is necessary to engage with them to ensure that they are involved in bargaining
processes that impact upon them and their employees. Unfortunately efforts to
organise small subcontractors have been largely unsuccessful. A potential
organisation that apparently has a large following could well represent emerging
contractors is NABCAT, but it has not registered as an employers’ organisation
with the Department of Labour. It is in trade unions’ interests to engage with them
to substantiate their claims to support fair labour practices by registering as an
employers’ organisation and participating in these forums.

It is necessary to get co-operation from institutions that generate construction
work to restrict the allocation of projects to only contractors that comply with the
relevant provisions of legislation and collective bargaining agreements. As
explained above, government tender criteria do not include labour compliance
requirements and this has led to violation of labour standards in government
projects. It is necessary to engage government institutions that generate
construction work (e.g. the Public Works Department and the Department of
Housing) to tighten up tender requirements and require tenderers to be
registered in terms of relevant labour laws such as compensation and
unemployment insurance.

The Construction Industry Development Board also has an important role to play
in ensuring that emergent contractors comply with legislation. Many of these
contractors view the CIDB as a gateway to obtaining lucrative contracts in both
the public and private sectors. At present applicants are not required to be
registered in terms of labour legislation. There is also no requirement that
contractors operating in areas where there are bargaining councils should be
duly registered and compliant with those councils. The CIDB has a category of
potentially emergent contractors who have potential to be registered provided
they comply with certain requirements. It is suggested that at a minimum,
registration in terms of labour laws and with the relevant bargaining councils be a
requirement for full registration.

S) CONCLUSION

This report has outlined the collective bargaining arrangements in the
construction industry. It has highlighted the stark contrast between the unified
bargaining forum in the civil engineering sector and the fragmented
arrangements in the building sector. The most immediate challenge is to address
the fragmentation within the building industry itself. This is critical given the
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disparity of working conditions in the various regions. It has been argued that
attempting to unify bargaining arrangements for both building and civil
engineering would be premature at this stage, but may be a medium- to long-
term objective.

Various options for the future collective bargaining arrangements have been
discussed in this report. It is too early to say what option the stakeholders will
choose to address the problems identified. Nevertheless, the future of collective
bargaining in the construction industry will to some extent depend on the
representivity of the parties, with trade union representivity being the most
controversial. Given the low union representivity in the industry, the intervention
of the Labour Minister will (at least in the short-term, until sufficient representivity
is reached) be necessary to ensure the extension of collective agreements to all
workers in the construction industry.

The success of the model adopted depends on the stakeholders’ ability to
encourage consultation, co-operation and synergy-building amongst the different
institutions such as trade unions, employers and their organisations, and state
institutions. It will be necessary to create more opportunities for the different
stakeholders to come together to debate the issues surrounding collective
bargaining, share experiences and best practices.
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APPENDIX 1. THE CONDITIONS OF EMPLOYMENT SET OUT IN THE
BUILDING INDUSTRY COLLECTIVE AGREEMENTS

The following discussion covers only certain aspects of the many conditions of
employment set out in the collective agreements First we examine basic hourly
wages for different categories of employees across the different regions. Second,
we examine the different benefit funds established by the bargaining forums, with
a focus on the categories of workers that are eligible for the benefits. Next, we
examine the daily hours of work stipulated and the provisions relating to overtime
work. Fourth, we consider leave provisions relating to annual leave, sick leave,
maternity leave and family responsibility leave.

Following this we look at the provisions relating to temporary lay-offs, notice of
termination of employment and retrenchment provisions. Sixth, we examine
safety and security provisions. Finally, we consider provisions relating to training
and skills development. We conclude the section with some general remarks on
the provisions in the collective agreements.

Before embarking on a discussion of the conditions of employment in these
seven areas, we examine the categories of workers that are covered by the
collective agreements, paying special attention to those at the lower end of the
spectrum.

Categories of workers covered

All the collective bargaining councils provide for a general worker category and
an artisan category, and some have leaner/trainee categories which fall between
general workers and artisans. In some cases there were several classes of
artisans in a particular field. In addition, two bargaining councils apply differential
wage rates in the different areas covered by the agreements. For instance, the
Kimberley collective agreement differentiates between Kimberley and Gordonia.
The Western Cape agreement covers three main areas.

Bargaining councils typically have a category of workers falling below the
‘general worker’ category. In the Western Cape, a ‘labourer’ is a worker entering
the building industry for the first time. The collective agreement provides that
once the worker has paid 500 daily benefit contributions with the council, a
labourer is automatically promoted to a general worker.33

Labourers in the Western Cape must contribute towards two benefit funds, namely the
holiday fund and the sick pay fund, so 500 benefits contributions translate into 250 working days
or 50 weeks. See definitions clause and clauses 13 and 15 of the Western Cape collective
agreement.
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The Bloemfontein agreement makes reference to a ‘casual worker’, defined as a
worker who has worked for the same employer for “no longer than four
consecutive weeks”.34 The North and West Boland collective agreement
distinguishes between a ‘beginner’ general worker and a general worker. The
‘beginner’ general worker is defined as a worker who has been registered with
the council for the first time and does the same work as a general worker.3 The
worker remains in this category for three months, s/he presumably becomes a
general worker.

The rationale for these categories is that the employer needs a ‘trial period’
during which they can asses a new worker’s performance and determine whether
they would like to engage him/her on a permanent basis.3 The benefits for the
employer are that they can pay these workers less than general workers and do
not have to contribute to all (if any) of the benefit funds. 37 However, the
disparities as to how long it takes to graduate to the status of a general worker,
ranging from four weeks in Bloemfontein to 50 weeks in the Western Cape.

Separate from these sub-general workers are ‘cleaners’ who are responsible for
cleaning completed buildings. These workers do not assist with building, and
generally fall below sub-general workers and usually receive lower wages.

Wages

Below is a table showing the basic hourly wages (excluding employer benefit
contributions) in the various regions as at time of writing. Where several classes
of workers exist in the same category, a range of hourly wages has been
provided, with the number of classes in that category indicated in brackets.
Where wages are included in the alternative, this indicates the minima in each
geographical area covered by the collective agreement.

Definitions clause of the North and West Boland collective agreement.
3B Definitions clause of the North and West Boland collective agreement.
<] Ironically, the North and West Boland agreement which (already) as a beginner general
worker category also provides for a trial period for employees falling within the following
categories: cleaner, general worker (beginner), general worker, manufacturing worker, dumper
driver and hoist operator, guard, building worker category 4 and building worker category 3. They
are subject to a 42 hour (not necessarily consecutive) trial period upon commencing with a new
employer. During this period, they may only earn a cleaner’s wage (the lowest wage level) and
are not entitled to employer contributions to any benefit fund for the council. All other categories
of employees are subject to a probation period of 10 days before confirmation of employment.

The Bloemfontein collective agreement is the only agreement that provides that ‘casual
workers’ are to receive the same rate as general workers: See Clause 8(3) of the Bloemfontein
collective agreement. While the Bloemfontein collective agreement expressly excludes casual
workers from the benefit funds, the Western Cape allows labourers to contribute towards the sick
pay and holiday funds but not to the pension or provident funds. Only the North and West Boland
allows beginner general workers to join all the bargaining council funds.
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Table 1: Building industry hourly wages 2008/9 (Rand)

Category of Western North/West  Bloemfontein  Kimberley Gauteng

Worker Cape Boland

Cleaner 11.38 9.65 N/A* N/A** N/A**

Beginner* 11.38 10.86 11.54 N/A* N/A**

General worker 17.65 12.07 11.54 6.91/7.35 12.32
19.18 - 13.28 - 18.47 N/A** 8.21/8.65 N/A**

Trainee/Learner  28.69 (3) (4)

Artisan 38.60 19.64 - 37.52 24.15 15.18/15.51  N/A**

®)

Source: authors’ compilation of wages from the collective agreements

Notes

* Denotes the category of worker falling below the general worker category, namely a casual
worker, beginner general worker and labourer.

** 'N/A' indicates that the relevant category of employees is not mentioned in the relevant
collective agreement.

The above table shows that the income differential between sub-general workers
in the various regions is not very wide, ranging from R 10.86 to R 11.38. General
workers in the Boland, Bloemfontein and Gauteng earn in the region of R 12 per
hour. However, those in the Western Cape earn much more at R 17.65 per hour,
which is more than twice that earned by the highest paid general worker in
Kimberley. There are also huge disparities between the trainees and artisans,
with the hightest paid artisan in Kimberley earning less than half the wage of a
Western Cape artisan.

Employee benefits

Generally, the bargaining councils administer holiday funds, retirement funds
(pension and/or provident funds) and sick leave funds. In most cases, employers
are required to make a substantial contribution to the funds, with employees
making a more modest contribution per week. Various criteria determine eligibility
for benefits and in some cases certain categories of workers may be excluded.
This section will examine the different benefit funds administered by the
bargaining councils with a view to determining their accessibility to the different
categories of workers, namely cleaners, beginners, general workers,
trainees/learners and artisans.

Table 2: Western Cape Benefit Funds



Name of Fund
Holiday Fund

(Only
contribute)

employers

Pension/Provident Fund

Sick Pay Fund

Medical Aid Fund

The Western Cape provides for four benefit schemes,
employees.

accessible to all

Eligibility

» All categories are
eligible, including
labourers

 Employee must
work full number
of contracted daily
hours

« Most categories
are eligible

« Employee must
work full number
of contracted daily
hours

* All categories are

eligible, including
labourers

 Employee must
work full number
of contracted daily
hours

Artisans only

Lower-skilled workers are eligible for

Exclusions

« Employees who
have been laid off

« Al labourers
excluded
 Cleaners working

in Areas B and C
« Employees who
have been laid off

Non-artisans

two of which are
the

pension/provident fund, but it takes labourers 50 weeks (approximately a year) to
gualify. Non-artisan are not entitled to medical aid benefits.

Table 3: North and West Boland Benefit Funds

Benefit Fund

Holiday Fund
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Eligibility

 All categories of
employees are
eligible

* Employee must
work at least 25

hours per week

Exclusions

The following categories
during 42 hour trial period:
Cleaners, General
beginners, general
workers, guards, building



Pension/Provident Fund

Sick Leave and Family
Responsibility Fund

Stabilisation Fund
(Employees
contribute)

only

All categories of

employees are
eligible

Employee must
work at least 25

hours per week

All categories of

employees are
eligible

Employee must
work at least 25

hours per week

All categories of

employees are
eligible

Employee must
work at least 25

hours per week

workers categories 3 and
4,

The following categories
during 42 hour trial period:
Cleaners, General
beginners, general
workers, guards, building
workers categories 3 and
4.

The following categories
during 42 hour trial period:
Cleaners, General
beginners, general
workers, guards, building
workers categories 3 and
4.

The following categories
during 42 hour trial period:
Cleaners, General
beginners, general
workers, guards, building
workers categories 3 and
4.

In the Boland, all categories are eligible for four benefit funds available. Lower-
skill categories are however not able to obtain these benefits during their first 5
days (not necessarily consecutive) of employment. Employees must work at least
25 hours per week for the same employer in order to qualify.

Table 4: Kimberley Benefit Funds

Name of Fund

Holiday Fund

Benefit Fund for Artisans

Provides benefits in case

Eligibility Criteria

All categories are
eligible

Employee must
have worked at
least three full
days per week for
the same
employer

Only artisans are
eligible

Employee must

Exclusions

Non-artisans



of: have worked at

e Inclement weather least three full
e Sickness and days per week for
accidents the same
« Medical benefits employer
Benefit For Non-artisans * Only non- artisans Artisans
are eligible
Provides benefits in case « Employee must
of: have worked at
* Inclement weather least three full
» Sickness and days per week for
accidents the same
employer

The Kimberley agreement provides for a different structure. While one holiday
pay fund caters for all employees, it provides for separate funds for artisans and
non-artisans. In addition to inclement weather and sickness and accident
benefits, the artisan benefit fund provides medical aid benefits.

Table 5: Bloemfontein Benefit Funds

Name of Fund Eligibility Criteria Exclusions

Holiday Fund Most  categories  are Casual workers
eligible

Pension/Provident Fund Most  categories are Casual workers
eligible

Wage Guarantee Fund Most  categories are Casual workers
eligible

Funeral benefit Most  categories  are Casual workers
eligible

The four benefit funds provide for most categories of employees. Casual workers
are however excluded from receiving these benefits. They must work for at least
four weeks for the same employer before being entitled to join the benefit
schemes.

Table 6: Gauteng VBF Benefit Funds

Name of Fund Eligibility Criteria Exclusions
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Holiday Fund All categories None

Pension/Provident Fund  All categories None

Funeral benefit All categories None

The Gauteng agreement provides for three benefits which apply to general
workers. It was unclear from the collective agreement whether there were
qualification criteria and periods for the

Hours of work and Overtime

In the Western Cape, cleaners, labourers and general workers in Area C may not
work for more than 41 hours a week while those in Areas B and C may work a
maximum of 44 hours.38 All other employees in Area A may work up to 40 hours
while those in Areas B and C may work up to 44 hours. The collective agreement
provides for flexible working hours in the form of a compressed working week
and averaging of hours in terms of the BCEA.3® An employee is may work up to
three hours’ overtime per day on ordinary working days and eight hours on
Saturdays and Sundays.40 The position in respect of public holidays is the same
as that of other bargaining councils. Overtime worked from Mondays to
Saturdays attracts a rate of time and a third while working on Sundays entitles an
employee double the normal rate.4l

The North and West Boland collective agreement stipulates a maximum of nine
working hours per day for building workers up to a maximum of 45 hours per
week.& The provisions relating to meal intervals are the same as those in other
bargaining councils 43 Overtime of up to four hours per day from Monday to
Friday and 8 hours on Saturday and Sunday is permitted.Z4 Employees who work
overtime from on Monday to Friday are entitled to time and a third. Employers
must pay time and a half for overtime worked on Saturday before 17:00 and

Clause 8(1) of the Western Cape collective agreement.

Clause 8(3)(b) of the Western Cape collective agreement. Section 11 of the BCEA
allows for a compressed working week of working days of up to twelve hours. The employee
may not however work more than 45 ordinary hours a week, ten hours over time a week and
more than five days a week. Section 12 provides for averaging of working hours over four
months. The employer may not work an average of more than 45 ordinary hours of work in a
week nor an average of five hours of overtime per week.

0 Clause 8(4) of the Western Cape collective agreement.
a Clause 9(2) of the Western Cape collective agreement.

Clause 9(1)(a) of the North and West Boland collective agreement.

Clause 9(2) of the North and West Boland collective agreement.

Clause 9(4)(b) of the North and West Boland collective agreement.
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twice the daily rate for overtime worked between 17:00 on Saturday and normal
starting time on Monday.45 The agreement allows for the use of the compressed
working week and the averaging of hours in terms of the BCEA, subject to the
Council’s approval.46 Public holidays as proclaimed in terms of the Public
Holidays Act, 1994 are to be paid along the same lines as all the other collective
agreements 47

The Bloemfontein collective agreement complies with the Basic Conditions of
Employment Act’'s48 provisions in terms of hours of work and overtime.49 It makes
provision for a 40 hour working week from Monday to Friday. Employees are
entitled to a premium for working on public holidays.30 Employees may work up
to three hours of overtime per day without the Bargaining Council’'s permission
and any overtime exceeding three hours per day must be authorised by the
Bargaining Council except in an emergency.5l The total of ordinary and overtime
hours may not exceed 55 hours per week. The overtime rate is time and a half,32
while any work on a Sunday attracts double the daily rate.

The Kimberley collective agreement53 provides for the longest working week of
up to 45 hours from Monday to Friday. Overtime may not exceed four hours a
day from Mondays to Fridays and eight hours a day on Saturdays and Sundays.
The provisions relating to working on public holidays are similar to those in the
Bloemfontein collective agreement, with the exception that wages for public
holidays on 16 December, 25 December, 26 December and 1 January “shall be
paid in the form of benefit stamps.”54

The above discussion shows that Kimberley and the Boland allow for the longest
daily working time, being 45 hours. Provisions relating to public holidays are the
same, with the exception that the Kimberley agreement provides for payment for
certain holidays in the form of benefit stamps. The Boland and Kimberley allow
for the greatest amount of overtime, being four hours on normal working days
and eight hours on Saturdays and Sundays. The Western Cape and Boland
agreements specifically authorise the use of flexible working arrangments
suggested in the BCEA.

Leave

Clause 10(3) of the North and West Boland collective agreement.
Clauses 10(13) and (14) of the North and West Boland collective agreement.

4 Clause 9(5) of the North and West Boland collective agreement.

8 75 of 1997.

4 See Clauses 7 and 8(4) of the Agreement respectively.

5 If the holiday is an ordinary working day (i.e. Monday to Friday) , the employer must pay

the normal daily rate, plus the hourly rate for each hour actually worked. If the public holiday falls
on a Saturday or Sunday, the employer must pay normal overtime rates, that is, time and a half.
8 Clause 8(4) of the Collective agreement.
j2 Alternatively, the employer may also pay the hourly rate plus 30 minutes off for each
hour of overtime.

Clause 19 of the Kimberley collective agreement.
5 Clause 19(7)(c) of the Kimberley collective agreement.
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Employees in the Western Cape are entitled to paid annual leave of 15 working
days.% This is paid for by the council’s holiday fund. The collective agreement
allows employees up to 13 days paid sick leave, although they are only entitled
to a portion of their daily wage.5% The BCEA'’s provision apply to the maternity
leave and family responsibility leave.57 The sick fund pays an employee taking
maternity leave: 33% of the employees salary for up to 120 days.58.

The North and West Boland collective agreement grants employees paid annual
leave of up 15 working days which normally commences in mid-December and
ends in the first week of January the following year.® The agreement
incorporates the provisions of the BCEA in relation to family responsibility and
maternity leave.6) While the agreement authorises the Sick Pay fund to pay the
employee for family responsibility leave, 6l it expressly provides that the Sick Pay
fund will not pay an employee for maternity leave.& It entitles employees to 30
working days’ paid sick leave in a 36 month cycle, as stipulated in the BCEA.

The Bloemfontein collective agreement63 provides for 15 working days’ annual
leave during the annual builders’ holiday which normally starts in mid-December.
Employers are entitled to 15 days’ pay for the holiday plus and additional three
week bonus. These amounts are to be paid from contributions to the Bargaining
Council’'s holiday fund. In addition, employers must pay an incentive bonus of
one week’s pay to employees who has worked continuously for at least six
months without being absent. While the collective agreement provides for family
responsibility leave in terms of the Basic Conditions of Employment Act,64 it is
conspicuously silent on maternity leave and sick leave. One can assume that the
relevant provisions of the BCEA would apply to the employees.

The Kimberley collective agreement also provides for 15 working days’ paid
annual leave as stipulated by the Bargaining Council.65* The Holiday Fund
administers pay for annual leave. It provides for up to twelve days’ paid sick
leave but makes no mention of maternity and family responsibility leave.

Clause 8(8) of the Western Cape collective agreement.
5 Clause 15(4) of the Western Cape Collective agreement. All employees are entitled to
75% of their daily wage up to the 10thday and 33% of their wage from the 11lthto 13thdays of
sick leave.
5 Clause 8(13) of the Western Cape collective agreement. The relevant provision of the
BCEA provide for four months unpaid maternity leave and up to three days’ paid family
responsibility leave.
Clause 15(7) of the Western Cape collective agreement.
Clause 9(6) of the North and West Boland collective agreement.
Clause 9(12) and 9(11) respectively of the North and West Boland collective agreement.
Clause 9(12)(c) of the North and West Boland collective agreement.
Clause 9(11)(h) of the North and West Boland collective agreement.
Clauses 7 and 11 of the Bloemfontein collective agreement.
Section 27(2) provides for three days’ paid family responsibility leave per year.
Clauses 19(7) (c¢) and 21(7) of the Kimberley collective agreement.
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The Gauteng Voluntary Bargaining Forum provides for the 15 days’ annual
leave.® In addition at the end of 2009 employees in Gauteng will receive a bonus
of 120 hours’ (15 days) pay.67 The agreement provides for four months’ unpaid
maternity leave and three days’ family responsibility leave in terms of the
BCEA.&

All the collective agreements provide for 15 days' paid annual leave with an
additional bonus of 15 days' pay. Bloemfontein adds an incentive bonus to
reward for non-absenteeism. The Western Cape and Kimberley collective
agreements provide for more sick leave days than those stipulated in the BCEA,
being 13 and 12 days respectively. Not all the collective agreements mention
maternity leave and family responsibility leave. However, the provisions of the
BCEA apply in these cases. The Western Cape is the most progressive, in terms
of maternity leave as it is the only council that provides for pay during the four
months.

The Kimberley collective agreement allows employers to temporarily lay off
employees for up to 20 consecutive days. The employer must give at least one
day’s notice and need not pay the laid-off employee. Lay-offs are only allowed on
account of inclement weather, shortage of materials due to circumstances
beyond the employer’s control and on account of a temporary absence of work.
At the end of the lay-off, the employer may give the employee the option of
retrenchment or a further 20 day lay-off. There does not appear to be a limit to
the number of times an employee can be temporarily laid off.

Temporary suspension of work

Employers in the Western Cape may lay off employees for a period of up to 20
working days due to inclement weather, unavailability of materials or
unavailability of work, subject to a one day notice period.® Before extending the
lay off period, the employer must give the employee an option to be retrenched
or to be laid off for a second period of up to 20 days. This is subject to the
obligation on the employer to retrench the employee within 10 days of the expiry
of the second lay-off period.

The North and West Boland provides for a lay-off period of up to 20 days, subject
to a limit of a cycle of two 20 day lay-offs per year.7 The notice should be given
in writing and should indicate the date when the lay-off will begin and the when
the employee should report for work.7L It also prohibits an employer from

n Clause 3.6 of the Gauteng VBF agreement for October 2006 to December 2009.
Clause 3.3.2 of the Gauteng VBF agreement for October 2006 to December 2009. The
bonus in December 2007 was 100 hours’ pay, and for December 2008 was 110 hours’ pay.
Clause 3.7 and 3.9 of the Gauteng VBF agreement for October 2006 to December 2009.
® Clause 8(9) of the Western Cape collective agreement.
(c Clause 9(9)(a) and (b) of the North and West Boland collective agreement.
Clause 9(9)(d) of the North and West Boland collective agreement.

58



unilaterally suspending an employee from work for any period as a disciplinary
measure without giving him/her a fair hearing.72 This is obviously to prevent
employers from using the lay-off provision to disguise unilaterally imposed
disciplinary action.

The Bloemfontein collective agreement is the only one that does not provide for
temporary lay-offs. The other three statutory councils provide for 20 days lay-off,
but the Kimberley agreement does not stipulate an upper limit on the number of
lay-offs in a year. In Gauteng, there is no stipulated period, with the only
requirement being that lay-offs may only be implemented following consultation
between the parties.73

Notice periods7and retrenchment provisions

Retrenchment provisions pretty much the same: the employer must give notice
and information and must allow the employee(s) or the union to make
representations and attempt to reach some agreement, and may unilaterally
retrench if this fails.’ The notice period in the Western Cape is five days where
the contract has been for up to six consecutive months and two weeks where the
contract is over six consecutive months.

The North and West Boland agreement provides for similar retrenchment
provisions as in the other agreements and stipulates severance pay of one
week’s pay (plus the employer’s contributions to the employee’s benefit fund) for
each year of completed service.® This is the only agreement that mentions the
payment of the employer’'s contribution to the benefit funds and it is not clear
whether it does so as an exception to the general rule or whether this is the
(unarticulated) standard in the other bargaining agreements. Notice of
termination of employment is not required during the employee’s first 24 hours
(or three days) of employment. One week’s notice is required where the
employee has been working for four weeks or less and two weeks’ notice for
more than four weeks.77

In terms of the Bloemfontein agreement, @ employers must give five days’ written
notice of termination to employees who have worked a minimum of 65 days and
supervisory staff who have worked at least 22 days. No notice need be given to
employees who have worked for less than the stated number of days.
Retrenchments must be effected in terms of the relevant provisions of Labour

Clause 9(9)(c) of the North and West Boland collective agreement.

3 Clause 3.10 of the Gauteng VBF agreement for October 2006 to December 2009.
4 While the discussion of notice periods refers to the employer giving the employee notice,
it also applies vice versa.
» Clause 8(10) of the Western Cape collective agreement.
Clause 9(10)(f) of the North and West Boland collective agreement.
V4 Clause 9(8) of the North and West Boland collective agreement.
0 See Clause 7(8) of the Bloemfontein agreement.
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Relations Act.@ The Bloemfontein agreement is silent on the matter of short-term
lay offs or suspensions.

When proposing retrenchments, employers in Kimberley must provide
information to employees and their representatives, who are entitled to make
representations. Employers must “attempt to reach consensus” with the trade
union(s) and/or employee(s) involved, failing which they can unilaterally
implement the retrenchment proposals.

Employers in Kimberley must give notice of termination to employees who have
worked for them for at least three consecutive days.8 Only two hours’ notice
need be given during the first month of employment. Employees who have
worked for more than a month and for up to six months are entitled to a day’s
notice. After six month’s employment, a week’s notice must be given.

All the statutory bargaining agreements provide for retrenchment procedures
modelled on section 189 of the Labour Relations Act and provide for one week's
severance pay per year of service as required in the BCEA. The Cape and
Boland agreements comply with the notice period stipulated in the BCEA,
namely, one week's notice during the first six months of employment and two
weeks' notice after six months. The Bloemfontein and Kimberley agreements fall
short of this standard.

Safety and Security

All the statutory collective agreements require employers to provide a secure
storage place for the employees’ tools. The North and West Boland collective
agreement requires employers to provide a safe storage place for employees’
tools and to insure the tools against fire and theft.8L In the Boland the employer
may be liable for the theft of or damage to an employee’s tools due to the
employer's omission.& The Bloemfontein collective agreement contains
elaborate provisions concerning the storage facilities for tools and the employer’s
liability for loss of or damage to an employee’s tools.&8The Western Cape and
Kimberley agreements do not require an employer to compensate the worker for
loss of or damage to tools.84

Dangerous work

Act 66 of 1995, sections 89 and 89A: These provide for consultation and other
procedures to be followed by employers wishing to retrench employees. They also require
employers to take certain measures to minimize the number of workers affected and mitigate the
consequences of retrenchment for those affected.

54) See Article 20 of the Kimberley collective agreement.
Clauses 12(1)-(3) of the North and West Boland collective agreement.
Clause 12(4) of the North and West Boland collective agreement.
63] Clause 10(2) of the Bloemfontein collective agreement.
& Clause 24 of the Kimberley collective agreement.
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The hazardous conditions in which most construction workers work warrant
special measures for their protection. However, the collective agreements do not
substantial provisions in this regard. The Kimberley agreement merely states that
employers and employees must comply with the provisions of the Occupational
Health and Safety Act.8 The North and West Boland requires the provisions of
the Occupational Health and Safety Act to be applied.

Kimberley agreement provides for a 10% premium on dangerous work as defined
in any statute, provincial ordinance, municipal by-law or regulation relating to the
building industry.8 The same provision applies in the Western Cape87

Training and Skills Development

The Western Cape agreement does not make provision for special wages for
learners or trainees. The agreement requires employers contribute to the
Building Industry Skills and Development Trust, which was established in 2001.83
Further information on the Trust was not available. In a separate provision, the
agreement refers to employment of learners who are registered with the
Construction Education and Training Authority (CETA).8 They are entitled to
wages in accordance with their classification according to proficiency.

The North and West Boland collective agreement has separate categories of
trainees in its wage and benefit schedule. In addition, a Master Builders’
Association training levy is deducted from the wages of all categories of
employees including cleaners and beginner general workers. Those wishing to
be registered as learner building workers are subject to a 28 day probation
period. 0

The Bloemfontein collective agreement does not refer to training or trainee
employees. It does not mention training programmes or provide for the deduction
of training levies.

The Kimberley agreement provides the registration of trainees with the Council
and for the payment of wages specific to trainee tradesmen, which falls in
between general worker and artisan wage levels. The trainee is to be registered
with Building Industries Training Board or any other accredited training
institution.9. On completion of the training period, the trainee shall be re-
registered at the appropriate level.2 The collective agreement also makes

Of 1993. See Clause 26 of the Kimberley collective agreement.

Clause 22(5) of the Kimberley collective agreement.

Clause 9(5) of the Western Cape collective agreement.

Clause 20(2) and the definitions clause of the Western Cape collective agreement.
Clause 7(4) of the Western Cape collective agreement.

Clause 7(2) of the North and West Boland collective agreement.

Clause 13(2) of the Kimberley collective agreement.

Clause 13(2) of the Kimberley collective agreement.
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reference to Building Industries Training Fund which was established under the
auspices of the Building Industries Federation of South Africa (BIFSA) in 1984
but is no longer operational.

The above highlights disparities in the treatment of trainees and learners,
although most agreements provide for special pay levels for them. Some of the
bargaining councils need to upgrade their provisions in light of the new skills
development regime.

General remarks on the content of agreements

The substantive conditions relating to the conditions of work vary quite widely,
particularly with regards to wage levels and access to social security benefit
funds. This is due to the fact that the outcomes are a result of bargaining
between the different parties, which depends on their respective power and on
the local conditions.

There are some similar provisions in the collective agreements, such as those
relating to lay-offs and suspensions and exemptions. There are also some fairly
standard provisions such as those incorporating the BCEA provisions on annual
leave, maternity leave, retrenchments and severance pay. It is unclear to what
extent this is a result of inter-forum co-operation or merely ‘borrowing and
bending’ of provisions contained in collective agreements of other bargaining
councils.

Despite some similarities, there are some inconsistencies between the different
agreements. It is clear that some bargaining councils review, update and
incorporate changes into the main agreement more frequently than others. Some
agreements refer to legislation that has long been repealed and to institutions
that have been defunct for a long time. An example is Clause 7(2) of the North
and West Boland Agreement which refers to the Manpower Training Act of 1981
a decade after it was repealed by the Skills Development Act. In general, the
Western Cape agreement seems to be the most up-to-date, and is the only
agreement that refers to the Construction Education and Training Authority
(CETA), while other agreements refer to the Building Industry Training Board
which was established under the auspices of the Manpower Training Act. Some
differences relate to terminology and definitions of certain concepts.

Furthermore, there is some indication of a low level of interaction between the
different bargaining councils on issues affecting the industry. A example is that
one of the bargaining council informants proudly stated that his was to be the first
bargaining council to include a “joint and several liability” clause in their collective
agreement in order to improve enforcement against recalcitrant subcontractors,
most of whom operate as Labour Only Subcontractors. He was unaware that two
of the bargaining councils have already included and implemented this clause in
their collective agreements. His lack of knowledge about this indicates the loss of
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opportunities to share and compare experiences and best practices in dealing
with an endemic problem in the construction industry.

In terms of scope of issues covered, the bargaining council agreements follow a
traditional approach, addressing only basic conditions of employment: working
time, pay, leave, as well as the usual procedural and technical provisions. These
are matters traditionally covered in a collective agreement. On the other hand,
the Gauteng VBF agreement seems more pragmatic as it deals with
developmental issues affecting the industry.

The Gauteng VBF mentions transformation, 8 which is a sensitive issue in an
industry where blacks form the majority in lower skilled jobs and the minority in
higher skilled and management jobs. The agreement for 2006 to 2009 also
acknowledges that HIV/AIDS is “the single biggest problem facing the economy
and the Building industry”.9%4 The Forum commits to developing minimum
standards and a common approach to address this challenge. This represents a
break from sticking to the issues traditionally dealt with in collective bargaining
agreements and dealing with relevant issues within the industry. Undoubtedly,
the bargaining councils address such issues in other forums. However, by
including these matters in its collective agreement, the Gauteng VBF has given
these issues more significance and placed them more firmly on their agenda.

See Clause 5 of the Gauteng VBF agreement for October 2006 to October 2009.
See Clause 7 of the Gauteng VBF agreement for October 2006 to October 2009.
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Five Phases of the Civil Engineering Determination Process

Publication of government gazette notice
Written submissions,

Consultation with stakeholders,

Employment conditions commission’s internal
process

and the publication of the determination.



Lessons of 2006 Determination Process

* Unions were not ready to engage effectively

* No written Submissions

« Only NUM participated fully

» Lack of consultation of members and other unions

ECC provincial process lacked serious input from unions
Process lacked mass character and publicity

Process lacked lobbying strategy
No submissions from allied organisations

Eddie CotUe, coordinator, May 2009



Publication of Government
Gazette Notice

13 MARCH 2009
“To REVIEW THE WAGES AND CONDITIONS OF
EMPLOYMENT IN THE CIVIL ENGINEERING SECTOR AND
TO ESTABLISH THE FEASIBILITY OF EXTENDING THE
SCOPE OF THE APPLICATION TO INCLUDE THE
BUILDING AND CONSTRUCTION SECTORS UNDER
SECTORAL DETERMINATION”



Written Submissions
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Consultation with stakeholders

9 PUBLIC PROVINCIAL
HEARINGS IN 2006 -
INCREASED TO 13!



Employment Conditions Commission Processes

Commissioner engages with all the proposals made
by stakeholders and prepares a recommendation to
the minister.



Slide 7

5. Publication of new sectoral determination

e Only once the new civil engineering sectoral
determination is published does it become law.
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Trade Unions Plans for Civil Engineering Sectoral determination Provincial Hearings 2009

Group Work for each union

Read the slide 2: Lessons of the 2006 sectoral determination Process.

e Discuss in your group how we can improve our input into the 2009 provincial hearing processes?
e Draw up a detailed plan for your union's mobilisation and participation in the hearings.

e Prepare areport on aflip chart to report to the plenary session.



L

Five Phases of the Civil Engineering Determination Process

Publication of government gazette notice
Written submissions,
Consultation with stakeholders,

Employment conditions commission’s internal
process
and the publication ofthe determination.



Lessons of 2006 Determination Process

Unions were not ready to engage effectively

No written Submissions
Only NUM participated fully

Lack of consultation of members and other unions
« ECC provincial process lacked serious input from unions
« Process lacked mass character and publicity

Process lacked lobbying strategy
No submissions from allied organisations

rtmw My 20D



Publication of Government
Gazette Notice

13 MARCH 2009

“TO REVIEW THE WAGES AND CONDITIONS OF
EMPLOYMENT IN THE CIVIL ENGINEERING SECTOR AND
TO ESTABLISH THE FEASIBILITY OF EXTENDING THE
SCOPE OF THE APPLICATION TO INCLUDE THE
BUILDING AND CONSTRUCTION SECTORS UNDER
SECTORAL DETERMINATION”



Written Submissions

INTERESTED PARTIES ARE INVITED TO
MAKE THE WRITTEN SUBMISSION WITHIN
30 DAYS

*NUM & BCAWU SUBMISSION MADE ON13
APRIL
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Slide 5

Consultation with stakeholders

9 PUBLIC PROVINCIAL
HEARINGS IN 2006 -
INCREASED TO 13!



Employment Conditions Commission Processes

Commissioner engages with all the proposals made
by stakeholders and prepares a recommendation to
the minister.
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5. Publication of new sectoral determination

* Only once the new civil engineering sectoral
determination is published does it become law.
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Trade Unions Plans for Civil Engineering Sectoral determination Provincial Hearings 2009

Group Work for each union

Read the slide 2: Lessons of the 2006 sectoral determination Process.

e Discuss in your group how we can improve our input into the 2009 provincial hearing processes?
e Draw up a detailed plan for your union's mobilisation and participation in the hearings.

e Prepare areport on aflip chart to report to the plenary session.



When would you use a directory?

To do preliminary research on a subject you're not very familiar with: to get the
basics.

When you're looking for "a few good sites on..." (But this depends on the subject;
and if you know how to search efficiently using a search engine you can also get a
few really good sites in the top 10 or 20).

When your subject is one concept: directories have very limited ability to combine
facets of a search.

When you know the directory and trust its compilers' ability to channel you to the
most informative sites.

Ditsela: DANLEP Block Two Research Component, Johannesburg, May 2004



